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T 0 1’ 11 K S E VENT II E D I T I O N. 


Tirii .«e\'cnth edition of Kent’s Commentaries is tlie first that lias 
heon piiblislied containing any additions or alterations not made by 
the A-iithor. As the work has become, in a great degree, a Digest 
of Americari Law, of practical nse'to the lawyer as well as the stu- 
dent, the Editoi' has endeavored to collect the principid decisions and 
statutory enactments that have been made since the ajipearancc of 
the last edition. In some few instances, ho lijis attempted, in a very 

limited manner, to illustrate or qualify some of the doctrines of the 
text. 

The Editor is aware that this mode of collecting autlioritics is 
incomiiatible with exact method, and is, indeed, condemned by the 
Author hniisclf; and it is quite possible that the original notes to 
the Coiniiicntaries, which were made at successive times, without re- 
^gard to strict order, might be advantageously regulated and com- 
pressed. Hut, on reflection, ho h.as not felt himself authorized to 
impair, in any degree, the integrity of the Commentaries, and tlie 
text, and notes are presented in-^kis edition, as they were left. bv tho 
AutJior. 

llio great incrj‘asc of the ^vork lias rendered tlie Author's index 
altogether too limited. A new and enlarged index has accordingly 
been added; and, as a nece.ssary effect of this index, a ne\v«-.um- 
I'cring of the lages^has been adopted. For the convenience of 
those possessing the iirevious [mblications of the work, the ori 'bial 
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numbers of tlic pages liiivc l)ecn placed in the margins of the 
volumes. 

It remains only for the E<llter to mention, that t1ie present edition 
has been prepared by him, with tlic full and e(pial cotii)eration .f his 
friend, Dorman llridgmin Laton, Esq., who has recently boeoiltc a 
resident of New York ; and wliose learnijig and talents must here- 
after, in their independent exercise, become manifest to tlie pro- 
fession. 


WILLIAM KENT. 



WILLLUr JOlIXSOX, Esq. 


DRAll SIR, . 

In conipilini;' those volumes, (ori^^inally intoud(‘(l, and now pnh- 
lislied, hu* the heucht o(* A.merican students,) I have frequently been 
led to revisit the same ^rfuind, and to follow" out tlie same ])at]is, over 
w'Rieh 1 liavc so often passed witli you as a eompauion to clu’or and 
deli^i'ht me. 

You liavo reported every opinion wdiieh I "ave iu term time, and 
thou,ij;ht w'ortli jvqxirfme;, durini^ the five and twenty years that I was 
a Jud^e at Law" and in hapiity, wdtli the cxeeptioii of the short in- 
terval occu]Med by IVIr. (Axines’s Ke[)orts. Durin^ij; that lone; period I 
bad the hjip])iness to maintain a free, cordial, and iiistrii(*tive intei’- 
eours(' with ^ou ; and 1 f(‘el unwilling now to close iny labors as an 
auflior, and withdraw^ myself finally from the public eye, without 
leaving sonui numnwial of my grateful sense of the value of your 
friendship, mid my reverence for your character. 

In inserihing this w'ork to you, 1 beg leave, sir, at the same time, 
to add my ardent washes ibr your future welfare, and assure you of 
^ my constant esteem and regg^'d. 


JAMES KENT. 




PREFACE 

TO THE FIRST VOLU>ME OF THE FIRST EDITION. 


Havinu retired from piildic office in tlic summer of 182‘?, I liad 
the honor to rcceiv(‘ tlie appointment of Professor of Law in Coluiii' 
l)ia College. ^Jdie truste('s of that institution have repeatedly given 
me the most liberal and encouraging proofs of their respect and con- 
fidence, and of which I shall ever retain a grateful recollection. A 
similar appointment was received from them in the year 1793 ; and 
this renewed mark of their approbation determined me to employ 
the entire leisure, in which I found myself, in further endeavors to 
discharges the debt which, according to Lord Bacon, every man owes 
to his profession. I was strongly induced to accept the trust, from 
want of ocampation ; being apprehensive that the sudden cessation 
of my habitual employment,^ ami the contrast between the discus- 
sions of the forum and the solitude of retirement might be unpro- 
pitious to my health anil spirits, and cast a premature shade over the 
liappiness of dccliifing years. ^ 

The folloAving Lectures are the fruit of the acceptance of that 
trust ; and^ in tlfo performance of my colPgiate duty, 1 had the 
satisfaction to nu'ct a collection of interesting young gentlemen, of 


1 I wns appointed Recorder of New York in Mnrcli, 1797, and from tliat time 
until August, 1823, I was constantly employed in judicial duties. 
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flue talents and pure cliar-actcr, wlio pliiced themselves under my 
instruction, and in whoso future welfare a deep interest is felt. 

Having boon encouraged to suppose that the publication of t])e 
Lectures might render them more extensively useful, I liave Teen 
induced to submit the prf^^^iu volume to the notice of students, and 
of the junior members of tlio profession, for wliose use tl#cy wei'c 
originally compiled. Anotlier volume is wanting, to embrace all tlic 
material parts of the Lectures which have Ixmui composed. It will 
treat, at largo, and in an elementary mamu'r, of the law of ])ro])erty, 
and of personal laghts and commercial c<»ntracts ; and will be pre- 
pdrod for the press in the course of the ensuing year, unless, in the 
mean time, there should be reason to appr(‘hend that another volume 
would be trespassing too far upon the patience and indulgence of the 
];)ublic. 


KiiW Yokk, November 123, If-ir*. 



PREFACE 


TO THE SECOND VOLUME. 


AVifKN the (irFt volume of tliosc Commentaries was published, it 
wns liop(‘(l juid expe(‘t(‘d lliat a second would be suftici(Uit to include 
the r(‘m:iluder of tlic Le(durcs which had been delivered in Columbia 
Colle;!;e. Put, in revisin^i!; them f<»r tlu' press, some parts rc(][uircd 
to be suppressed, otliors t(» be considerably eiilai\i^ed, and tlie ar- 
ran;:;i‘m(mt of tlie wliolo to ))e altered and improved. A third vol- 
ume has accordin;j^ly IxH’ome re<jaisite,^ to embrace that remaining 
portion of the work wliit-h treats of commercial law, and of the 
doctrines of real estates, and tlie incorporeal riglits and privileges 

incid<‘nt to tliern. 

\ 

It is pro])ablc that, in some instances, I may liave been led into 
more detail than may be thought consistent Avitli tlie plan of the 
publication. My apology is to be found in the difficulty of being 
really useful on sonu* branches of the law% without going far into 
practical illustrations, and stating, as far as 1 was able, with precision 
► and accuracy, tlu^ (‘stablishoNLrhstinctions. Such a detail, ^how’ever, 
has been, and will hereafter be, avoided as much as possible ; for the 
knowledge that is intended to be communicated in those volumes is 
believed to be, in most cases, of general application, and is of that 

^ This appeared in 1 ^ 28 , and a fourth volume was required, and appeared in 
1830 . 
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elementary kind, 'which is^ not only essential to every person "who 
pursues the science of the law as a practical profession, but is deemed 
useful and ornamental to gentlemen in every pursuit, and especially 
to those who are to assume places of public trust, and to take a share 
in the business and in thcjp^r^cils of our country. 

New York, Novembor 17, 1827. 


Note by the Author. — When the N. Y, lleviseti Statutes ere cited in this work, 
the first edition, of 1829, is generally reVerred to ; and if the last edition, of 1846, be 
referred to, it is cited as New York Revised Statutes^ 3d edition ; and if the citation of 
edition be by the page, the reference is to the new paging at the top of each 
leaf. Whenever I have had occasion to refer, in this new edition of the Commenta* 
ries, to any of the New York statutes, I have always cited from the 3d edition ] hut, 
in other respects, the reference to the 1st edition of the New York Revised Statutes 
remains undisturbed ; and I have not thought it worth the trouble of altering ‘tha( 
reference, inasmuch as the paging to the first edition of the statutes is preserved in 
the margin to tlie 3d edition. 
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TO THE TENTH EDITION, 


In preparing this edition of the Commentaries, the main object 
has been to present the law as it now exists. Accordingly, ail 
accessible statutes and reports, both English and American, have 
been examined, and care has been taken not to overlook any statute 
or decision which has either modified the force, or varied the apjdi- 
cation of the ja’inciples stated in the text. The text and Author’s 
notes have not been touclicd, except to correct -some vslight verbal 
inaccuraeies which had evidently crept into them. All the new, and 
a large number of the old citations, have been verified. In some 
instances, the notes added since the Author’s death have been omit- 
ted, where time and change rendered them superfluous. 

The admirable manner in which the last edition was edited ren- 
dered the task of preparing the present edition comj)aratively easy ; 
but the field of the Commentaries is »so extensive, and rej)orts and 
statute books multiply st> fast, that the labor lias not been inconsid- 
erable. It is hoped that the result may, in the words of Bacon, 
“ yield use and profit to the students and professors of our laws.” 

It is proper to state that the larger portion of the new matter has 
been added by Mr. Borman. * 

Valuable assistance has been rendered, in preparing part of the 
fourth volume, bjf Mr. Washington R, Nichols, of the Ne’if York 
Bar. 

RICHARD A. McCURMT. 

• Wm. henry FORMAN. 

New York, August 1, 1860. 
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AMERICAN LAW 




PART I 


OE THE LAW OF NATIONS. 


LECTURE I. 

OF THE FOUNDATION AND HISTORY* OF THE LAW OF NATIONS. 

When the United States ceased to be a part of the British 
empire, and assumed thb character of an independent nation, 
they became subject to that syst(*m of rules which reason, moral- 
ity and custom had established among the civilized nations of 
Europe, as. their public* law. During the war of the American 
revolution, coiigress claimed cognizance of all matters arising 
upon the law of nations, and they professed obedience to that 
law, “ according to the general usages of Europe.” (a) By this 
law we are to undersl^ind that code of public instruction, which 
defines the rights and prescribes the duties of nations, in their 
intercourse with each other. The faithful observance of this law 
is essential to national character, and to the happiness of man- 
kind. According to the ^observation of Montesquieu,^) it is 


(a) Ordinance of th#4th December, 1781, relative to myitime captures. Journals 

of Congress, vc4. vii. 185. The English judges have frequently declared that the law 
of nations was part of the comq^on law of England. Triquet v. Bath, 3 Burr. 1478 ; 
Heathfield v. Chilton, 4 Ib. 2015 j and it is WeHsettled that the commoi^?w of Eng- 
land, so far as it may be consistent with the constitutions of this country, and remains 
unaltered by statute, is an essential part of American jurisprudence. Vide infra, 
pp. 342, 472, 473. * 

(b) L’Esprit des Loix, b. 1, c. 3. 
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OF THE LAW OF NATIONS. 


[part I. 


founded on the princi{5lo, that different nation^oiijS^ht to do 
*2 each other as much good in pea«e, and as * little harm in 
war, as possible, without injury to their true interests. But 
as the prec(*pts of this code are not defined in every case with 
perfect precision, and as nations have no commor/civil tribunal 
to rt'sort to for the interpretation and execution of this law, it is 
often very difficult to ascertain, to the satisfaction of thd parties 
concerned, its precise injunctions and extent; and a still greater 
difficulty is the want of adequate pacific means to secure obe- 
dience to its dictates. 

Natural There has been a difference of opinion among wri- 
concerning the foundation of the law of nations, 
tions. Jt has been considered by some as a mere system of 
positive institutions, fouiided upon consent and usage ; while 
others have insisted that it was essentially the same as the law 
of nature, applied to the conduct of nations, in the character of 
moral persons, susceptible of obligations and laws. We arc 
not to adopt either of these theories as exclusively true. The 
most useful and practical part of the law- of nations is, no doubt, 
instituted or posi%e law, founded on usage, consent, and agree- 
ment. But it would b(i improper th separate this law entirely 
from natural jurisprudence, and not to consider it as deriving 
much of its force and dignity from the same principles of right 
reason, the same views of the nature and constitution of man, 
and the same sanction of Divine revelation, as those from jvhich 
the science of morality is deduced. There is a natural and a 
positive law of nations. ’ By the former, every state, in its rela- 
tions with other states, is bound to conduct itself with justice, 
good faith, and benevolence; and this application of the law of 
nature has been called by Vattel the necessary law of nations, 
because nations are bound by the law of nature to observe it^ 
and it is termed by others the internal law of nations, because 
it is obligatory upon them in point of convscience. (a) 


{a) Vattel, Prelim', sec. 7. Omni autem in re consensio omnium fjentium lex naturce 
pntanda tsf. Cic. T'lisc. Disp. 1, 13. lloinceeiusj, iti his Elementa Juris Naturae ct 
Gentium, b. i, c. 1 and 3, (and which is very excellent as to the tirst branch of the 
subject,) and all the otlicr great masters of ethical and national jurisprudence, place 
the foundation of the law of nature in the will of God, discoverable by right reason, 
and aided by Divine revelation ; and its principles, when applicable, apply with equal 
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We ought not, therefore, to separate the science of Moral ob- 
public law from that of ethics, nor encourage the dan- suiu's!’ ^ 
gerous "" suggestion, that governtnenfs are not so strictly *3 
bound by the obligations of truth, justice, and humanity, in 
relation to other powers, as they arc^ in the management of their 
own local concerns. States, or bodies politic, are to be consid- 
ered as*moral persons, having a public will, capable and free to 
dc^ right and wrong, inasmuch as they arc collections of indi- 
viduals^ each of whom carries with him into the service of the 
community the same binding law of morality and religion which 
ought to control his conduct in private life, (a) The law of na- 
tions is a complex system, com|)oscd of various ingredients. It 
consists of general principles of right and justice, equally suit- 
able to the government of individuals in a state of natural equal- 
ity, and to the relations and conduct of nations ; of a collection 
of usages, customs, and opinions, the growth of civilization and 
commerce ; and of a code of conventional or positive law. {b) 
In the absence of thes(‘ latter regulations, the intercourse and 
conduct of nations are to be govejrn<*d by principles fairly to be 
deduced from the rights and duties of nations, and the nature of 
moral obligation ; and we haA^p the authority of the lawyers of 
antiquity, and of some of the first masters in the modern school 
of public law, for placing the moral obligation of nations and of 
individuals on similar grounds, and for considering individual 
and uatioiial morality as parts of one and the same sei^ice. (c) 

t 

oVligatioTi to individuals and to nations. A recent French writer (M. Victor Foncher,) 
divides the law of nat ons into two hranclics. (1.) international law, which 

rc;;ulatcs the ijolitical relation of nation to nation ; and (2.) Private intenfational law, 
which, tlioujih based upon the first, regulates the reciprocal and personal relations of 
the inhabitants of diflercnt states. 

{a) Dr. Francis Lieher, in his iffanual of Political Ethics, 2 vols. Bostort^ 1838, has 
^shown witli great force, and by the most striking and apposite illnstraflons, the orig- 
inal connection between right and morality, and the reason and necessity of the appli- 
cation of tlie prineiplta of ethics to the science of politic.s and the administ^v.’on of 
government, ^fhe work is excellent in its doctrines, and it is enriched with various 
and profound erudition. ^ 

(/;) 2 Ma.son’s Hop. 418. Story, J. 

(c) A'writcr in the Et^nlmrgh Review for April, 1843, considers th^elcmcnts of 
which the law of nations is composed, as consisting (1.) of ivternational mora/if tf, be- 
ing the rules commanded by the Deity, and which may be called the divine or natural 
law of nations; (2.) of international law, being rules of conduct sanctioned by the pub- 
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The law of nations, so far as it is founded on the principles 
of natural law, is equally binding in every age, and upon all 
mankind. But the Christian nations of Europe, and their de* 
scendants on this side of the Atlantic, by the vast superiority of 
their attainments in arts, apd science, and commerce, as w/?ll as 
in policy and government ; and, above all, by the brighter light, 
the more certain truths, and the more definite sanction which 
Christianity has communicated to the ethical jurisprudence of 
the ancients, have established a law of nations peouliar to 
*4 themselves. They * form together a community of nations 
united by religion, manners, morals, humanity, and science, 
and united also by the mutual advantages of commercial inter- 
course, by the habit of forming alliances and treaties .with each 
other, ot interchanging ambassadors, and of studying and recog- 
nizing the same writers and systems of public law. {a) 

* After devoting the present lecture to a cursory view of the 
history of the la^y' of nations, I shall enter upon the examination 
of the European and American code of international law, and 
endeavor to collect, with accyracy, its leading principles, and to 
discuss its practical details. 

Lnw of The law of nations, as Understood by the Fiuropeau 
nneioMt worl^d , and by us, is the ofi'spririg of modern times. The 
Oieecc. most refined states among the ancients seem to have 
had no conception of the moral obligations of justice and human- 
ity bet^^een nations, and there was no such thing in existence 
as the science ot international law. They regarded strangers 


lie opinion and usages of civilized nations, and which may be called the luiman, the 
actual, the t^ccived, or the positive law of nations. The one treats the law of nations 
as a science, and the other us a system of positive rules. 

(a) The law of nature, by the obligations of which individuals and states are hound, 
is identify with the will of God, and that will is asc. rtaiiied, says Mr. Manning, cither 
by consuUingt Divine revelation, where that is declaratory, or by the aj)])licaiion of 
human reason, where revelation is silent. Christianity, in the words of Hutler, 
an aiyhoritative })ubIiciition of natural religion,"' and it is from \hc snnetion which rev- 
elation gives to natutol law, that we must expect the gradual increase of the respect 
paid to justice between nations. Christianity reveals to us a general system of moral- 
ity, but the application to tlie details of practice is left to he discovered by human rea- 
son. See Commentaries on the Law ol Nations, by Wm. Oke Manning, Esq., London, 
1839, b. 2, c. 1. 'lliis work is the first English treatise which 1 have seen, containing 
a regular and«didactic discussion of the science, and it is a work of great excellence} 
and I beg leave to recommend it strongly to the attention of the American student. 
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and, enemies as nearly synonymous, and considered foreign 
persons and property as lawful prize. < Their laws of war and 
peace were barbarous and deplorable. So little were mankind 
accustomed to regard the rights of persons or property, or to 
sperc^ive the value and beauty of pyblic order, that in the most 
enlightened ages of the Grecian republics, piracy was regarded 
as an Ifonorable employment. There were powerful Grecian 
stsyLes that avowed the practice of piracy ; and the fleets of 
.^thens, the best disciplined and most respectable naval force in 
all antiquity, were exceedingly addicted to piratical excursions. 
It was the received opinion, that (xreeks, even as. between their 
own cities and states, were bound to no duties, nor by any 
moral law, without compact ; and that prisoners taken in war, 
had no rights, and might lawfully be put to death, or sold into 
perpetual sfavery, with their wives and children, (a) 

* There were, however, many feeble ettbrts, and some sue- *5 
cessful examples, to be met with in Grecian history, in favor 
of national justice. I’lie object of the Amphictyonic council 
was to institute a law of nations among the Greeks, and settle 
contests between Grecian states by* a pacific adjusfment. It 
was also a law of nations aftiong thejn, and one which was very 
religiously observed, to allow to the vanquished the privilege of 
burying their own dead, and to grant the requisite truce for that 
purpose. Some of these states had public ministers resident at 
th8 cpiirts of others, (/>) and there were some distinguished in- 
stances of great humanity shown to prisoners of war. During 
a cessation of arms^in the course of the Peloponnesian war, 
Athens and Sparta agreed to an exchange or mutual surrender 
of prisoners, (c) The sound judgment and profound reflections 
of Aristotle, naturally raised his sense of right above the atro- 
cious maxims and practices of his age, and he perceived the 


(а) Thucydides,!).^, sec. 5. Mitford^s History of Greece, 8vo. edit, vol.^-ii. 352, 
.vol. vi. 107, l.'yi, et passim. Isocrates, Orat. Panathc. OpSra, edit. Wolfiiis, p. 635. — 
Barhari natura essent hostes. Ward’s Inquiry into the History of the Law of Nations, 
vol. i. 177-183. Goguet’s Origme des Loix, &c. part 2, b. 5. oGrotius, b. 3, c. 7. Jus- 
tin’s Hist. 1, 43, c. 3. La^rocinium marts gloriosum hahebatur. l*ottqr*s i?htiqnities of 
Greece, b. 3, c. 10 and 12, b. 4, c. 21. 

(б) Milford’s History, vol. v. 378, 379. 

(c) Thucyd. I, 5, c. 18. 
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injustice of that doctrine of Grecian policy, that, by the laws of 
war, the vanquished became th^absolute property of the vietpr* 

Wise men,’^ he observed, “ entertained different opinions upon 
that subject. Some considered superiority as a proof of virtue, 
because it is its natural effect, and they asserted it to be just 
that the victors should be masters of the vanquished ; whilst 
others denied the force of the argument, and maiqtaihed that 
nothing could be truly just which was inconsistent with hun\an- 
ity,” (a) He then proceeded to weaken by argument the fal^e 
foundations on which tlje law of slavery, by means of capture 
in war, was established ; and though ho does not write on the 
subject very distinctly or forcibly, it seems to be quite apparent 
that his convictions were against the law. 

In ancient , The Romans exhibited much stronger proofs than 
Rome. Greeks of the influence of regular law, and there 

was a marked difference between those nations in their in- 
* 6 tercourse * with foreign powers. It was a principle of the 
Roman government, that none hut a sworn soldier could 
lawfully fight the enemy ; and iih many instances the. Romans 
showed that they excelled the Greeks, by the observance of bet- 
ter principles in their relations with other nations. The institu- 
tion of a college of heralds or priests, charged with the fecial 
law relating to declarations of war and treaties of peace, was 
evidence of a people considerably advanced in the cultivation 
of the law of nations as a science ; (b) and yet with w^haf ^liftle 
attention they were accustomed to listen to the voice of justice 
and humanity, appears but too plainly in t|;»eir haughty triumphs, 
their cunning interpretation of treaties, their continual violation 
of justice, their cruel rules of war, and the whole series of their 
wonderful successes, in the steady progress of the conquest of 
the world. The perusal of Livy’s magnificent history of the 
rise anA progress of the Roman power, excites our constant ad- 
miration of the vigor, the skill, the valor, and the fortitude of the 
Roul?!! people ; yet, notwithstanding the spleiedor of the story, 

(a) Gillies's Aristotle’s Politics, vol. ii. 35 , 36 . 

(&) Livy^^i. l^e. 32 . Ib. b. 9 , c. 6.* Tb. 36 , c. 3 . Cicer(' de Off. 1, 11. Th« coUe- 
giitm fecialium was instituted, according to legendary story, as early as the reign of 
Nama Pompilias, and the efficacy of that institation on the rights of war is declared 
by Cicero ,— (zquitas sanclissime feciali poptdi Romani jure prescripia est. 
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and the attractive simplicity of the writer, no reader of taste 
ahd principle can well avoid feeling a thorough detestation of 
the fierce spirit of conquest which it. displays, and of the barba- 
rous international law and customs of the ancients. 

A fkurer system of public morals ^was cultivated, and insen- 
sibly gained ground, in the Roman sfate. The cruelties of Ma- 
rius in thb Jugurthan war, when he put part of the inhabitants 
of % Numidian town to the sword, and sold the rest for slaves, 
were declared by Sallust (a) to be a proceeding contra jus belli. 
At the zenith of the Roman power, the enlarged and philosoph- 
ical mind of Cicero was struck with extreme disgust at the ex- 
cesses in which his countrymen indulged their military spirit. 
He justly discerned that mankind were not intended, by the law 
and constitution of their nature, as rational and social beings, 
to live in eternal enmity with each other ; and he recommends, 
in one of the most beautiful and perfect ethical codes to be 
met with * among the remains of the ancients, the virtues *7 
of humanity, liberality, and justice towards other people, as 
being founded in the universal law of nature. Their ancestors, 
he observed, applied tlie terra enemy to that man whom they 
regarded merely as a foreigner ; but to deny to strangers the use 
and protection of the city, would be inhuman. To overturn 
justice by plundering others, tended to destroy civil- society, 
as well as violate the law of nature and the institutions of 
Heaven ; and by some of the most happy illustrations and pa- 
thetic examples, Cicero vindicated the truth, and inculcated ther 
value of the precept, .that nothing was truly useful which was 
not honest, (b) In the latter ages of the Roman empire, when 
their municipal law became highly cultivated^ and adorned by 
philosophy and science, the law of nations was recognized as 
part of the natural reason of mankind. Quod vero naturalis 
ratio inter omnes homines constituit, id apud onmes gentes pereeque 
custoditur^ vocaturque jus gentium^ quasi quo jure omnes gentes 
utuntur, (c) The* Roman law was destined^ to obtain the ^lion- 
orable distii/ctibn of becoming a national guide to future ages, 


(a) Sal. Ja^y. c. 91. 

{b) Off, b. 1, see. 12 j b. 3, sec. 5, 6, 7, 11. De Legibus, b. 1. 
(c) Dig. 1, 1, 9. Inst. 1, 2, 1. 



8 


OF TUB LAW OP NATIONS. 


[PAllT I. 


and to be appealed to by modern tribunals and writers, in cases 
in ^hich .usage and positive law are silent, as one authoritative 
evidence of the decisions of the law of nations. 

It must be admitted, however, that the sages from whose 
works the Pandects were jcompiled, speak very indistinctf.y and 
imperfectly on the subject of national law. They must be read 
with much discrimination, as Grotius observed, (a)' for they 
often call that the law of nations which prevailed, and perjiaps 
by'casual consent, among some nations only; and many things 
which belonged .to the law of nations they treated indiscrimi- 
nately with matters of mere municipal law. The Roman juris- 
prudence, in its most cultivated state, was a very imperfect 
*8 transcript of the precepts of natural * justice on the subject 
of national duty. It retained strong traces of ancient 
rudeness, from the want of the Christian system of morals, and 
the civilizing restraints of commerce. We find the barbarous 
doctrine still asserted, that prisoners of war became slaves ywre 
gentium ; [b) and even in respect to foreign nations with whom 
the Rotnans were at peace, but had no particular alliance, it is 
laid down in the digests, that whoever passed from one country 
to the other becarne immediately a slave. Nam si cum gente alU 
qua ncque amicitiam^ neque hospitimn^ neque fasdus amiciticc causa 
factum habemusy hi hastes quidem non sunt : quod autem ex nos- 
tro ad eos pervenitj illoruvi fit : et libe^n homo nosier ab eis cajdus, 
servus fit et eorum, Idemqiie est^ si ab illis ad nos aliquid per- 
veniat. [c) It is impossible to conceive of a rule of national 
law more directly calculated to .destroy, all commercial inter- 
course, and to maintain eternal enmity between nations. 

The irruption of the northern tribes of Scythia and 
tions Yrtiie Overturned all that was gained by the Roman 

middle ages, annihilated every restraint, and all sense of na- 
tional obligation ; and civil society retapsed into the violence and 
confusion of the barbarous ages. Mankind seemed to be doomed 
to Iwe once more in constant distrust or hostility, and to regard a 
stranger and an enemy as almost the same. Piracy, rapine, and 



(а) Prolog, sec. 53. 

(б) Inst, i) 3, 4. Dig. lib. tit. 5, sec. 5, and lib. 49, tit. 15; c. 12; sec. 1. 
(c) Dig. 49, 15, 5, 2. 
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ferocious warfare deformed the annals of Europe. The manners 
of nations were barbaious, and their maxims of war cruel. 
Slavery was considered as a lawful consequence of captivity. 
Mr. Barrington (a) has, indeed, cited the laws of the Visigoths, 
Saxon«, Sicilians, and Bavarians, as ^restraining, by the severest 
penalties, the plunder of shipwrecked goods, and the abuse of 
shipwrecked seam e'n,i and as extending the rights of hos- 
pitaljlty to strangers. But, notwithstanding * a few efforts *9 
of this kind to introduce order and justice, and though mu- 
nicipal law had undergone great improvement, the law of nations 
remained in a rude and uncultivated state, down to the period 
of the 16th century. In many instances, shipwrecked strangers 
were made prisoners, and sold as slaves, without exciting any 
complaint, or offending any public sense of justice. Ninncrous 
cases occurred of acts of the greatest perfidy and cruelty towards 
strangers and enemies. Prisoners were put to death for their 
gtillantry and brave defence in war. There was no reliance upon 
the word and honor of m«n in power. Reprisals and private 
war were in constant activity. Instances were frequent of the 
violation of embassies, of the murder of hostages, the imi)rison- 
ment of guests, and the killing of heralds. The victor in war 
had his option in dealing with his prisoners, either to put them 
to death, or reduce them to slavery, or exact an exorbitant ran- 
som for tlieir deliverance. So late as the time of Cardinal Riche- 
lieu, it. was held to be the right of all nations to arrest'strangers 
who came into the country without a safe-conduct. (/;) 

The Emperor Cliarl^^magne made distinguished efforts to im- 
prove the condition of Europe, by the introduction of *order and 
the propagation of Christianity; and we have cheering exaihples 
during the darkness of the middle ages, of some recognition of 
public law by means of alliances, and the submission of disputes 
to the arbitrament of a neutral power. Mr. Ward enutrferates 
five institutions, existing about the period of the lltli century, 
which made a deop impression upon Europe, and contributed, in 
a very essential degree, to improve the law o/ nations, (c) These 
institutions were the feudal system, the concurrence *of Europe 
• 

(a) Observations on the Statutes, chiefly the more ancient, p. 22. 

(/>) Ward's History of the Law of Nations, c. 7, 8, 9. 

(c) lb. vol. i. 322-328. 
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in one form of religious worship and government, the 
*10 * establishment of chivalry, the negotiations and treaties 

forming the conventional law of Europe, and the settle- 
ment of a scale of political rank and precedency. 

Influence of ^f all these c^^uscs of reformation, the most<weight 
Chnstuuijty.jg attributed to the intimate alliance of the great 
powers as one Christian community. The* influence of Chris- 
tianity was very efficient towards the introduction of a better 
and more enlightened sense of right and justice among the gov- 
crnfrients of Europe. It taught the duty of benevolence to 
strangers, of humanity to the vanquished, of the obligation of 
good faith, and of the sin of murder, revenge, and rapacity. 
The history of Europe, during the early periods of modern his- 
tory, abounds with interesting and strong cases, to show the 
authority of the Church over turbulent princes and fierce war- 
riors, and the effect of that authority in meliorating manners, 
checking violence, and introducing a system of morals, which 
inculcated peace, moderation, and justice. The Church had its 
councils or convocations of the clergy, which formed the nations 
professing Christianity into a connection resembling a federal • 
alliance, and those councils sometimes settled the titles and 
claims of princes, and regulated the temporal affairs of the 
Christian powers. The confederacy of the Christian nations 
was bound together by a sense of common duty and interest in 
respect to the rest of mankind. It became a general prity3iple of 
belief and action, that it was not only a right, but a duty, to 
reduce to obcdieuce, for the sake ©f conversion, every people who 
professed a religions faith different from their own. To make 
war upon infidels was, for many ages, a conspicuous part of 
European public law ; but this ^oss perversion of the doctrines 
and spirit of Christianity had at least one propitious effect uppn 
the C^iristian powers, inasmuch as it led to the cultivation of 
peace and union between them, and to a more free and civilized 
intercourse. The notion that it was lawful K) invade and sub- 
due Muhometau and Pagan countries, continued very long to 

sway the minds of men ; apd it was not till after the a^e of 
* 11 Oiotius and Bacon, that *this error w^ts entirely eradicated. 

Lord Coke (a) held, that an alliance for mutual defence 

^ (a) 4 Inst. 155, 



LEO. I.] OF THE LAW OF NATIONS. 11 

was unlawful between Christians and Turks ; and Grotius was 
• very cautious as to the admission of the lawfulness of alliances 
with infidels, and he had no doubt that all Christian nations 
were bound to assist one another against the atts^cks of infi- 
dels, Even Lord Bacon (6) thought it a matter of so much 
doubt, as to propound it seriously as a question, whether a war 
with infidels was not first in order of dignity, and to he preferred 
to al] other just temporal quarrels ; and whether a war with 
infidels might not be undertaken merely for the propagation of 
the Christian faith, without othet cause of hostility. 

The influence of chivalry was beneficial upon the ofChiv- 
•laws of war. It introduced declarations of war by 
heralds ; and to attack an enemy by surprise was deemed cow- 
ardly ancl dishonorable. It dictated humane treatment to the 
vanquished, courtesy to enemies, and the virtues of fidelity, 
honor, and magnanimity in every species of warfare. 

The introduction and study of the civil law must of the 
also have contributed largely to more correct and lib- 
eral views of the rights and duties of nations. It was impossi- 
ble that such a refined and wise system of municipal and ethical 
jurisprudence as the Roman law, could have been t&ught in uni- 
ve^^ities and schools, and illustrated by a succession of eminent 
civilians, who were worthy of being associated with the Roirian 
sages, without at th(‘ same time producing a great efl'ect upon 
the public mind. This grand monument of the embodied wis- 


(fl)*(ji]Otiiis, !). 2, c. 15, see. iT, 12. The university of i^iIniiSiica, as early as 1550, 
dccidcMl in favor of Las (JuMi'i upon the thesis maintained by Sepulveda, and refuted 
by Las Ca^a.s, that it an as a and duty to make Avar upon Pagans and lleieties, 
in order to propagate the tiuo faith. Put the minds pf men in Catholic cuufltrics 
remanu’d long unsetiUd on this point, .and the doctrines of Sepulveda are said to have 
bce« sanetioned AN'iihin the period tiie last fifty years, by the Iloyal Acai'cmy of 
History at Madrid. (Diet. Hist. art. Sepulveda. Verplanek’s LMscours»‘ before the 
New York llist(n*ieal Society, 1818.) Even as late as 1718, the Emperor Charles VI. 
commissioned two ships^f war to cruise through any seas, far and wide, to follow 
and pui'Mte any such as arc the enemies of our august house, out chiefly the eneimes of the 
ChrUtiim name” The* commission was dated at Vienna, July 16, 1718. Put after* 
wards the commission was restricted by a* adtlitionul instruction, dated at Prussels, 
28th September, 1718, to war against the Spaniarcts, but not against any ofier power, 
though even enemies to the Christian name” Sec the commission at large in Callender’s 
Voyages, vol. iii. 447, 4.50. 

(6) Paeon’s Works, vol. iii. 472, 492. 
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dom of the ancients, when once known and examined, must 
hj^ve reflected a broad stream of light upon the feudal institu- 
tions and^the public councils of the European nations. We 
accordingly find that the rules of the civil law were applied 
* 12. to the government of national rights, and they have * con- 
tributed very materially to the erection of the modern. in- 
ternational law of Europe. From the 13th to the 16fh century, 
all controversies between nations were adjudged by the rules of . 
the civil law. 

^ Treaties, conventidhs, and commercial associations 

had a still more direct and visible influence in the for- 
mation of the great modern code of public law. They gave a • 
new character to the law of nations, and rendered it more and 
more of a positive or instituted code. Commercial ofdinances 
and conventions contributed greatly to improve and refine public 
law and the intercourse of nations, by protecting the persons and 
prSperty of merchants in cases of shipwreck, and against piracy, 
and against seizure and arrest, upon the breaking out of war. 
Auxiliary treaties were tolerated, by which one nation •was 
allowed ‘to be an enemy to a certain extent only. Thus, if in 
time of peace, a defensive treaty had been made between one of 
the parties to a subsequeht war and a third power, by which a 
certain. number of troops were to be furnished in case of war, a 
compliance with this engagement implicated the auxiliary as* 
a party to the war, only so far as her contingent was concerned. 
The nations of Europe had advanced to this extent in diplomatic 
science as early ^ the beginning of the,X3th century, and ijuch 
a refinement was totally unknown to the ancients, (a) Treaties 
of subsidy showed also the progress of the law of nations. The 
troa})s of one nation, to a definite extent, could be hired for the 
service of one of the belligerents, without ali’ording ground for 
hostility wdth the community whic^ supplied the specific aid. 
The rights of commerce began to be regarded as under the pro- 


(a) Under Henry III., in 1240, the Flenings obtained leave to carry on their trade 
as usual, ^tien England and France wore at war, so Iqpg as they took no other part 
in the war than what their earl, under his feudal relation to the crown of Franco, was 
called upon by reason of his homage to perform. Southey’s Early Naval History of 
England, vol. i. 180. 
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tection of the law of nations, and QueemElizabeth complained 
of the Spaniards, that they had prohibited commerce in the In- 
dian seas, contrary to that law. 

The efforts that were made, tlpon the revival of 
rnerca^ to suppress piracy, and pr 4 >tect shipwrecked wrecks, 
property, show a returning sense of the value, .and of the obli- 
gations of national justice. The case of shi|)wrecks may be 
citq^l, and d^^elt upon for a moment, as a particular and 
strong instance *of the feeble beginnings, the slow and *13 
interrupted progress, and final and triumphant success of 
the principles of public right. Valin (a) imputes the barbarous 
custom of plundering shipwrecked property, not merely to the 
ordinary cupidity for gain, hut to a more particular and peculiar 
cause. The earliest navigators were almost all pirates, and the 
inhabitants of the coasts were constantly armed against their 
depredations, and whenever they had the misfortune io be ship- 
wrecked, they were pursued with a vindictive spirit, and deemed 
just objects of punishment. The practice of plundering ship- 
wrecks has been traced to the Rhodians, and from them it passed 
to the Ronians ; and the efforts to restrain it were very feeble 
and gradual, and mixed with much positive injustice. The 
goods cast ashore first belonged to tbe fortunate occupant, and 
then they were considered as belonging to the state. This 
change from private to public appropriation of the property, ren- 
dered ft returning sense ol right and duty more natural and easy. 
The Emperors Hadrian and Antoninus had the honor of having 
first renounc(‘d the to shipwrecked proi>erty in favor of the 

rightful owner. (^) But the inhuman customs on this subject 
were too deeply rooted td be eradicated by the wisdom and vigi- 
lance of the Roman lawgivers. The laws in favor of the unfor- 
tunate were disregarded by succeeding emperors, and when the 
empire itself was overturned by the northern barbarian^, the laws 
of humanity were swept away in the tempest; and the continual 
depredations of Mie Saxons and Kormans induced the inhabi- 
tants of the western coasts of Europe to treat all navigators, who 
were thrown by the perifs of the sea upon their shores, as pirates, 
and to punish them^as such, without inquiry or discrimination. 

(rt) Com. snr. Ord. tom. ii. 579-587. 

(6) Vinnius in Inst. lib. 2, tit. 1, nrt. 47, note 5. Valin, ub. sup. 
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The Emperor Andronicus Comnenus, who^ reigned at Con- 
stantinople in 1183, made great efforts to repress this inhu- 
man practice. His edict was worthy of the highest 
*14 Upraise, but it ceased to be put in execution after his 
death. Pillage had ,l)ecome an inveterate moral pesti- 
lence. It required something more effectual than papal bulls, 
and the excommtmication of the church, to stop the e^il. The 
revival of commerce, and with it a sense of the value of order, 
commercial ordinances, particular conventions and treaties be- 
tween sovereigns, contributed gradually to suppress this criminal 
practice, by rendering the regulations on that subject a branch 
of the public law of nations. Valin says, it was reserved for the 
ordinances of Louis XIV. to put the finishing stroke to this spe- 
cies of piracy, by declaring that shipwrecked persons and prop- 
erty were placed under the special protection and safeguard of 
the crown,; and the punishment of death, without hope of par- 
don, was pronounced against the guilty, (a) ^ 

Treatment The progress of moderation and humanity in the 
of prisoners, -ti-catmcnt of prisoners, is to be imputed to the influence 
of Christianity, and of conventional law, establishing a general 
exchange of prisoners, rank for rank, and giving protection to 
cartel ships for that purpose. It is a practice of no very ancient 
introduction among the states of Europe, and it was not of very 


' (a) Tho sense of jnsticc in respect to shipwrecks and piracy, has made its way into 

the kingdom of Siam, in Eastern India; and hy a treaty wfth the United States, in 
April, ])ersons and property in American vessel^, snATering' shipwreck in the 

Siamese dominions, or taken hy pirates and brought lliercin, are to be carcfidly. pro- 
tected, preserved and restored.'-* By the treaty of eornmereo and navigation between 
the United Silltes and Hanover, May 20, 1840, art. 8, assistance is to be given to the 
shipwrecked and stranded vessels, and no more than tlie ordinary salvage or duties, 
on nnlading the cargo for repairs in such cases, shall be demanded. The treaty like- 
wise specially declares, **that the ancient and barba'ious right to wrecks of the sea shtfil 
be entirely al/olished, with respect to the property of the subjects or citizens of the con- 
tracting parties.” Such a stipulation between two civilized and Christian nations, near 
the middle of the 19th century, sounds oddly, and might as well have been spared. 


1 Principle‘s of enlightened justice and generous policy were applied to the interpretation 
of tlic Keven a Laws of the United States, in u late.caf-e of shipwreck. It w’as held that 
goods, taken from a British vessel wrecked on onr coast, ana landed and sold without a 
permit therefor, were not forfeited to the United States. The Gertrude, 3 Story’s Rep. 68. 

* Similar stipulations are introduced into the treaties with Borneo and Lew Chew, 10 
U. S.,Stat. 909, 1101, and Japan, 11 U. S. Stat. 597. 
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familiar use in the age of Grotins, and it succeeded the elder 
practice of ransom. From the extracts which Dr. Robinson (a) 
gives from Bellas, who was a judge or assessor in the armies of 
Charles V. and Philip II., he concludes that no practice so gen- 
eral amd so favorable to the condu^jt of prisoners, as a public 
Exchange in time of war, was known in the 16th century. (6) 
The private interest of the captor in his prisoner, and his right 
to ojaim ransom money, continued through that period ; and the 
practice of ransom, founded on the right of property claimed by 
the captor, succeeded to the Greek and Roman practice of kill- 
ing* prisoners, or selling them as slaves. 

The custom of admitting resident ministers at each Admis'^jon 

” . of Ainbas- 

sovcreign’s court, was another important improvement sadors. 
in the .security and facility of national intercourse ; (c) and 
this led * to the settletnent of a great question, which was * 15 
very frequently discussed in the 15tli and 16th centuries, 
concerning the inviolability of ambassadors. It became at last 
a defiiiitive principle of public law, that ambassadors were ex- 
empted from all local jurisdiction, civil and criminal; though 
Lord Coke considered the law ii^his day to be, that if an am- 
bassador committed any crime which was not merely malum 
prohibitum^ he lost his privilege and dignity as an ambassador,^ 
and might be punished as any other private alien, and that he 
was even bound to answer civilly for his contracts that were 
good, jure gentium, {d) 


{a) 3 UoIj. Ilep. Append! A. • 

(6) When Sir Kichurd Hawkins, in his armed ship Dainty, was captured in the 
South Sea, after a desperate enganenient, in 1594, the Spanish commander, Don Bel- 
tran, an officer of f^reat gallantry, courte^y, and humanity, claimed, nevertheless, a 
property in his prisoner, and the right to a ransom. Callender^s Voyages, vol. ii, 126, 
134. The custom of enslaving prisoners of war was continued in Europe down to the 
century, and was ilrvn cxtinjjltished, though asserted even by Grotius^De Jure 
Belli, lib. 3, c. 7, to be conformable to the law of nations. It was disconfinued under 
the influence of Christianity, though the right to the ransom of prisoners as the sub- 
jects of property, was continued to a much later period. 

(c) Ferdinand, the Catholic, is said to have introduced th*e practice of resident min- 
isters. Trescott's Hist, of Ferdiyand and Isabella, vol. i. 352. The riglit of sending 
public ministers to the confederate states, and tc^foreign states, is preserved to all the 
princes and states comjwsii^ the present Germanic Confederation, (1844?) and so it is 
in that of the Swiss Cantons ; but the privilege is wisely taken away from the several 
states by the Constitution of the United States of America. 

(d) 4 Inst. 153. 
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Thus stood the law of nations at the age of Grotius. 

It had been rescued, to a very considerable extent, from 
thb cruel usages and practices of the barbarians. It had been 
restored to some degree of science and civility by the influence 
of Christianity, the study of the Roman law, and the spirit of 
commerce. It had grown in value and efficacy, from the intimate* 
connection and constant intercourse of the modern ifations of 
Europe, v^o were derived from a common origin, and were gov- 
erned by similar institutions, manners, laws, and religion. But 
it was still in a state of extreme disorder, and its principles were 
little known, and less observed. It consisted of a series of undi- 
gested precedents, without order or authority. Grotius has, there- 
fore, been justly considered as the fathe/erf the law of nations. 
He arose like a splendid luminary, dispelling darkness and con- 
fusion, and imparting light and security to the intercourse of 
nations. It is said by Barbeyrac, {a) that Lord Bacon’s works 
first suggested to Grotius the idea of reducing the law of nations 
to the certainty and precision of a regular science. Grotius has 
himself fully explained the reasons which led him to undertake 
his necessary, and most useful^ind immortal work. (/;) He found 
the sentiment universally prevalent, not only among the vulgar, 
but among men of reputed wisdom and learning, that war 
*16 *was a stranger to all justice, and that no commonwealth 
could be governed without injustice. The saying* of 
Euphemus in Thucydides, he perceived to be in almost every 
one^s mouth, that nothing which was useful was unjust. Many 
persons, who were friends to justice in, private life, made no 
account of it in a whole nation, and did not consider it as ap- 
plicable to rulers. He perceived a horrible licentiousness* and 
cruelty in war, throughout the Christian world, of which barba- 
rians might be ashamed. When men took up arms, there was 
no longer any reverence for law, either human or divine ; and it 
seemed as if some malignant fury was sent forth into the world, 
with a general license for the commission of ail manner of wick- 
edness and crime, (c) * 

The object of Grotius was to correct' these false theories and 
pernicious maxims, by showing a cornmunity of sentiment among 

(a) TuR*. sec. 29. (6) Proleg. Do Jur. Bel. . (c). Proleg. sec. 3 and 28. 
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the wise and learned of all nations and ages, in favor of the 
natural law of morality. He likewise undertook to show that 
justice was of perpetual obligation, and essential to the well 
befibg of every society, and that the great commonwealth of 
natioift stood in need of law, and the observance of faith, and 
the practice of justice. His object was, to digest, in one sys- 
tematic code, the principles of public right, and to supg|Jy autbor- 
itiesi for almost every case in the conduct of nations ; and he 
had the honor of reducing the law of nations to a system, and 
of producing a work which has been resorted to as the standard 
of authority in every succeedihg age. The more it is studied, 
the more will our admiration be excited at the consummate exe- 
cution of, the plan, and^the genius and erudition of the author. 
There was no system of the kind extant, that had been produced 
by the ancient philosophers of Greece, or by the primitive Chris- 
tians. The work of Aristotle on the rights of war, and the writ- 
ings of the Romans on their fecial law, had not survived the 
wreck of ancient literature ; and the essays of some learned 
moderns on public law were *most imperfect, and exceed- *17 
ingly defective in illustrations frona history, and in omitting 
to j)lace their decisions upon the true foundations of equity and 
justice, (ri) Grotius,^h€Tefore, went purposely into the details 
of history and the usages of nations, and he resorted to the works 
of philosopliers, historians, orators, poets, civilians, and divines, 
for tha materials out of which, the science of public morality 
should be formed ; proceeding on the principle, that when many 
men, at different tirn»s and places, unanimously affirmed the 
same thing for truth, it ought to be ascribed to some universal 
cause, (b) Ilis unsparing citation of authorities, in support of 
what the present age may consider very plain and undisputed 
trjfths, has been censured^by many persons as detracting from 
the value of the work. On the other band, the support that he 
gave to those truths, by the concurrent testimony of 41 II nations 
and ages, has beeffi justly supposed to contribute to that rever- 
ence for the principles of international justice, which has since 
distinguished the European nations.^ 

(a) Prolog, of Grot. sec. 36, 37, 38. 

(b) Omni autem in re conseneio omnium gentium lex nalurce putanda est, Cic. Tusnil. 
Qaiest. lib. 1, c. 13. 


2P 
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Martens. 


Piiflendorf Among the disciples of Grotius, PufFcndorf has 
always held the first rank. His work went more 
at large into the principles of natural law, and combined the 
science of ethics with what may be more strictly called ‘the 
law of nations. It is copious in detail, but of very little prac- 
tical value in teaching us what the law of nations is at this 
day. It is rather a treatise on moral philosophy than on inter- 
national law ; and the same thing may be said of the works of 
Wolfi^us, Burlamaqui, and Rutherforth. The summary of the 
law of nations, by Professor Martens, is a treatise of 
greater practical utility, but it is only a very partial 
view of the system, being confined to the customary and con- 
ventional law of the modern nations Europe, {a)^ Bynker- 
Bvnker- shoek’s treatise on the laws of war has been received 
shock. • as of great authority on that particular branch of the 
science of the law of nations, and the subject is by him 
* 18 ably and copiously * discussed. The work is replete with 
practical illustration, though too exclusive in its references 
to the ordinances of his own country, to render his authority 
very unquestionable. The most popular, and the most elegant 
writer on the law of nations, is Vattel, whose method 
has been greatly admired. Hefprofessed to have fol- 
lowed the voluminous work of Wolff' on the Law of Nature and 
Nations, and to be enlightened and guided by his learning, with 
much improvement upon the doctrine and arrangement of his 
great master. He has been cited, for the last half century, more 
freely than any one of the public jurists ;*but he is very deficient 
in philosophical precision. His topics are loosely, and often 
tediously and diffusively discussed, and he is not sufficiently sup- 
ported by the authority of precedents, which constitute the foun- 
dation of the positive law of nations. There is no work which 
combines, in just proportions, and with entire satisfaction, an 
accurate and comprehensive view of the necessary and of the 
instituted law of nations, and in which principles are sufficiently 
supported by argument, authority, and example. Since the age of 


Vattel. 


(a) Wheaton, in his History of the Law of Nations, eiit. N. Y. 1845, says that the 
treatise of Martens, of which a third edition in French appeared in 1821, Precis du 
Droit des trens Moderncs de T Europe fondu sur les Traites et I’Usage, has become a 
justly esteemed manual of the science. 
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Grotius, the code of war has been vastly enlarged and improved, 
and its rights better defined, and its severities greatly mitigated. 
The rights of maritime capture, the principles of the law of prize, 
and the duties and privileges of neutrals, have grown ipto yery 
important titles in the system of national law. We Modem im- 
*now appeal to more accurate, more authentic, more 
precise, efnd more commanding evidence of tlie rules of ^i^tiuns. 
pul^lic law, by a reference to the decisions of those tribunals, to 
whom, in every country, the administration of that branch of 
jurisprudence is specially intrusted. We likewise appeal to the 
official documents and ordinances of particular states, which 
have professed to reduce into a systematic code, for the direction 
of their own tribunals, Snd for the information of foreign powers, 
the law of nations, on those points which relate particularly to 
the rights of commerce and the duties of neutrality. But in the 
absence of higher and more, authoritative sanctions, the ordi- 
nances of foreign states, the opinions of eminent statesmen, and 
the writings of distinguished jurists, are regarded as of grefit con- 
sideration on questions not settled by conventional law* In cases 
where the principal jurists agree, the presumption will be 
very great in favor of the solidity of their ‘ maxims ; and no * 19 
civilized nation, that does not arrogantly set all ordinary 
law ancUjustice at defiance, will venture to disregard the uniform 
sense of the established writers on international law. England 
and the United States have been equally disposed to acknowl- 
edge the authority of the works of jurists, writing professedly on 
public law, and the ^binding force of the general usage and 
practice of nations, and the still greater respect due to judicial 
decisions recognizing and enforcing the law of nations. In all 
our foreign negotiations and domestic discussions of questions 
of national law, we have paid the most implicit respect to the 
practice of Europe, and ^fie opinions of her most distinguished 
civilians. lu England, the report made in ,1753, to the king, in 
answer to the Priftssian memorial, is very satisfactory evidence of 
the obedience shown to the great standing authorities on the law 
of nations, to which I hfeive alluded. And in a case which came 

before Lord Mansfield, in 1764, in \he K. B., (a) he TTeferred to 
♦ 


(a) Triquet v. Bath, 3 Burr. 1478. 
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a decision of Lord Talbot, who had declared that the law of 
nations was to be collected from the practice of different na- 
tions, and the authority of writers ; and who had argued from 
sucji authorities as Grotius, Barbeyrac, Bynkershoek, Wicque- 
fort, &c., in a case where British authority was silent. Thi: most 
celebrated collections and codes of maritime law, such as the 
ConsokUo del Mare^ the laws of Oleron, the laws of *the Han- 
seatic league, and, above all, the marine ordinances of Louis 
XIV., are* also referred to, as containing the most authentic evi- 
dence of the immemorial and customary law of Europe. 

Importance The^dignity and importance of this branch of juris- 
of the prudence, cannot fail to recommend it to the deep at- 
tention of the student ; and a thorough knowledge of its prin-^ 
ciples is necessary to lawyers and statesmen, and highly orna- 
mental to every scholar who wishes to be adorned with the 
accomplishments of various learning. Many questions arise in 
the course of commercial transactions, which require for 
*20 .* their solution an accurate acquaintance with the conven- 
* tion%l law of Europe, and the general doctrines of the prize 
tribunals. Though we may remain in peace, there is always 
war raging in some part of the globe, and we have at the present 
moment {a) neutral rights to exact, and neutral duties to per- 
form, in the course of our Mediterranean trade, and in the trade 
to the Brazils, and along the shores of the Pacific. A compre- 
hensive and scientific knowledge of international law is highly 
necessary, not only to lawyers practising in our commercial 
ports, but to every gentleman who is anineated by liberal views, 
and a generous ambition to assume stations of high public trust 
It would be exceedingly to the discredit of any person who 
should be called to take a share in the councils of the nation, if 
he should be found deficient in the great leading principles pf 
this law ; ^and I think I cannot be mistaken in considering the 
elementary learning of the law of nations, as not only an essen- 
tial part of the education of an American lawyer, but as proper 
to be academically taught. My object, therefore, in some suc- 
ceeding lectures will .be, to discuss all tfic leading points arising 
upon the Lghts and duties of nations, in tlie several relations of 
peace, of war, and of neutrality. 


(a) November, 1824. 
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. ’LECTURE 11. *21 

OF TUB EIGHTS AN!) DOTIES OP NATIONS IN A STATE OP PEACE. 

*1 

A VIEW of the rights and duties of nations in peace, will 
lead us to examine the grounds of national indepencloiice, the 
extent ©f territorial jurisdiction, the rights of embassy and of 
cortimercial intercourse. 

Nations afb equal in respect to each other, and enti- j<>juaiity 
tied to claim equal consideration for their rights, what- pejldencr 
ever may be their relative dimensions or strength, or 
ht)wcver greatly they may differ in government, religion, or 
manners. This perfect equality, and entire Independence of all 
distinct states, is a fundamental i>rinciple of public law. It is 
a necessary consequence of this equality, that each nation has 
a right to govern itself as it may think proper, and no one na- 
tion is entitled to dictate a form of government, qr religion, or 
a cour^rc of internal policy, to another. No state is entitled to 
take cognizance or notice of the domestic administration of 
another state, or of w^at passes within it as between the gov- 
ernment and its own subjects, (a) The Spaniards, as Vattel 


(^/) Grotius, dc Jure belli et pads, b. 1, c. 3, see. 8. Vattel, Droit dcs Gens, b. 2, 
c. 4, sec. 64. Kutberforlh^s Inst. b. 2, c. 9, 'Jlie principle of non-intcrfcrcncc with the 
internal policy and government of^lhcr states, was emphatically declared by^higland 
and France in the autumn of 1830, and new strength and solidity were tiiereby given 
to national freedom and independence. But the right of intervention exists when im- 
pending danger requires^it, as when itis necessary to prevent iggression by preventing 
the dangerous accumulation of the means of attacks An idtcrfercnco to j)rcscrvc the 
balance of power among neighbpring nations, is another case of^hc utmost moment 
and^lifliculty, and requires the most grave and comprch*cnsive consideration. Such 
intervention has, within the last two centuries, been very frequent, and IcIFco extensive 
and destructive wars. But it was necessary and just in some of the instances, and 
preeminently so with England, in 1803, and with Austria, in 1813, under the danger- 
ous preponderance and inveterate aggressions of France. ** No governments, ’'^id 
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observes, violated all rules of right, when they set up a tribunal 
of their own to judge the Inca of Peru according to their 
* 22 laws. If he bad broken the law of nations *in respect to 
them, they would have had a right to punish him ; but 
when they undertook to Judge of the merits of his own interior 
administration, and to try and punish him for acts committed 
in the course of it, they were guilty of the' grossest* injustice. 
No nation had a contention within itself, but the ancient^Ro- 
mans, with their usual insolence, immediately interfered, and 
with profound duplicity pretended to take part with the op- 
pressed for the sake of justice, though in reality for the purpose 
of dominion. It was by a violation of the right of national 
independence, that they artfully dissolved the Achaoan league, 
and decreed that each member of the confederacy should be 
governed by its own laws, independent of the general author- 
ity. (a) But so surprisingly loose and inaccurate '^ere the the-* 
ories of the ancients on the subject of national independence, 
that the Greeks seem never to have questioned the right of one 
state to interfere in the internal concerns of another, (^b) 
have several instances within time of memory, of unwarrantable 
and llagrant violations of the independence of nations. The 
interference of Russia, Prussia, and Austria, in the internal 
government of Poland, and first dismembering it of large por- 
tions of its territory, and then finally overturning its constitu- 
tion, and destroying its existence as an independent pow^r, was 
an aggravated abuse of national right. There were several 
cases which preceded, or which arose dugng the violence of the 
French revolution, which were unjustifiable invasions of .the 
rights of independent nations to prescribe their own forms of 
government, and to deal in their discretion with their own do- 
mestic concerns. Among othfer instances, we may refer to the 


General Washington, (S^parks’a Writings of Washington, vaV xi. p. 382,) “ ought to 
interfere with the internal concjpis of another, except for the security of what is due to 
themHilrrs” War n|py be engaged in, in behalf of our neighbors, if it be very certain 
that we must suffer by their ruin. Ti^ res agitur^ parks guum proximus ardtt. Hcin^cc. 
Elcm. Jur. ^Nat. ct Gent, b. 2, c. 9, sec. 107. • o 

(a) Livy, b. 33, c. 30. Florns, b. 2, c. 7, Montosq. Consid. sur les Causes do la 
Grand, dcs Uom. c. 6. 

Milford’s Hist, of Greece, vol. v. 127. 
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invasion of Holland by the Prussian arms in 1787, and of 
France by the Prussian arms in 1792, and of wars fomented or 
declared against all monarchiqal forms of government, by 
the French rulers, during *the early &nd more intemperate *23 
stages (if their revoldtion. We may gite also the invasion 
of Naples by Austria in 1821, and the invasion of Spain by 
France in *1823, under the pretext of putting down a dangerous 
spirit of internaf revolution and reform, as instances of the 
same violation of the absolute equality and independence of 
nations, (a) 

(n) The British government declined being a party to the promulgated doctrines 
and proceedings of the eongressof the great poweia of eontinentiil Enro])cat Tioppau 
and Layhaeh, in 1821, and at Verona, in 1«22, and wliieh gave sanetion to the inva- 
sions of Naples and Spain. It was not supposed hy (Ireat Britain that there existed 
in either of those instances, a ease of such direct and immin<*nt danger to tlic safety of 
other states, as to warrant, upon principles of international law, a forcililc intcilerence. 
The allied sovereigns who assenilded at Taiyhach and Vejonn, do not ap])ear to liavc 
difftreu eshoritially with Great Britain, as to the » general principles which ought to 
regulate the interference of oilier states in the internal alfairs of Naples and Spam, but 
they dilTered in the application of those prineiples to the eases before them. They 
justiH(‘d their interference on the ground that it was “ necessary for protceting Italy 
from a general insurrection, and the neighboring states from the most imminent 
dangers, ” — “ that there existed a vast conspiracy against all established jiower and 
against all those rights consecrated hy that social order under whieh Europe had en- 
joyed so many centuries of glory and happiness.” — “That, in res])ecting the rights 
and independence of all legit i mate po\ver, they iTgarded as disavowed hy the princi- 
ples which^fonstitutc the public right of Europe, all pretended reform operated by 
revolt and open liostility.” Their object w^as to protect the peace of Europe “ against 
tliose disastrous attempts whieh Nsould spreail the horror of universal anarchy over 
the civilized world ” — “ agains'4 a fanaticism for innovation, which would soon have 
rendered the existence of any public order whatever, problematical.” — “ Tlmt they 
were far from wishing to prolong this interference beyond the limits of strict neces- 
sity, and w'ould ever prescribe to tbenl^clvcs the preservation of the independence and 
of the rights of each state.” Circular Despatch and Declaration of the Sovereigns of 
Austria, Ru^ssia, and Prussia j Laybacli, May, 1821. Annual Register for 1821, p. 599. 
The quadruple alliance in 1834, l)et®cen France, Spain, Great Britain, and Portugal, 
was made for the purpose of putting an end to a w’ar in regard to the sifcccssiou to 
the crown of Portugal, waged hetw'cen the Emperor Don Pedro, contending for the 
rights of the Queen of foftugal, Donna Maria 2d, and the Infante Don Miguel, who 
had usurped the throne, and also, for the purpose of expelling from the Peninsula the 
Infante Don Carlos, who disputed *with Queen Isabella 2d the succession to the crown 
of Sptin, and is another instance of interference wjjh the internal concerp^f nations. 
The object of the interference and quadruple alliance was effected by the expulsion 
of the two Infantes. So far, the armed interference in this case went on the momen- 
tous questions of dynasty and succession, and on the pretence of putting an end to a 
destructive and interminable civil war. 
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Rule of Every nation has an undoubted right to provide for 
interteverice. Safety, aiid to take due precaution against 

distant as well as impending danger. The right of self-preser- 
vation is paramount to all Other considerations, (a) A rational 
fear of an imminent dange|;is said to be a justifiable cause of war. 
Posse vicinum impediri^ ne in suo solo, sine alia causa sn ague 
evidentintilitate, munimentum nobis propinquum extrucCl, a^ut aliud 
quid facial, unde justa formido periculi oriatur. (b) The danger 
must be great, distinct, and imminent, and not rest on vague 
and uncertain suspicion. The British government officially de- 
clared to the allied powers in 1821, (c) that no government 
was more prepared than their own, “ to uphold the right of 
any state or states to interfere, where their own security or 
essential interests were seriously endangered by the internal 
transactions of another state ; — that the assumption of the right 
was only to be justified by the strongest necessity, and to be 
limited and regulated thereby; — that it could not receive a 
general and indiscriminate^application to all revolutionary move- 
ments, without reference to their immediate bearing upon vsome 
particular state or states ; — that its exercise was an exception to 
general principles of the greatest value and importance, and as 
one that only properly grows out of the circumstances of the 
special case ; and exceptions of this description could never, 
without the utmost danger? be so far reduced to rule, as to be 
incorporated into the ordinary diplomacy of stateS^or into 
*24: the institutes of the law of nations. * The limitation to 
the right of interference with Uie internal concerns of 
in statcs, was defined in this instance wijth uncom- 

revoit. precision ; and no form of civil government which 

a nation may think proper to prescribe for itself, can be admitted 
to create a case of necessity justifying an interference by force ; 
for a nation under any form of civil policy which it may choose 


(a) Vattcl, b. 2, c. 4, see. 49, 50, Kluber, Droit dcs Gens. c. 1, p. 75. Grotias, 
b. 2, c. 1. 

(ft) Uuher de Jure civitatis, lib. c. 7, sec. 4. 

(c) Lord Castlereagh’s (Circular Despatch of Januai^ 19, 1821, and of May, 1823. 
"^^nnual Register, vol. Ixv, Public Docaments. See, also, Mr. Secretary Canning^s 
Communications in January and March, 1823. Annual Register, vol. Ixvi, Public 
Documents. 
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to adopt, is competent to preserve its faith, and to maintain the 
relations of peace and amity^with other powers. 

It is sometimes a very grave question, when and how far one 
nation has a right to assist the subjects of another, who have 
revolted, and implored that assistance*. It is said (a) that assist- 
ance may be aflbrded, consistently with the law of nations, in 
extijcme oases, as when rulers have violated the principles pf the 
socijil compact, and given just cause to their subjects to con- 
sider themselves discharged from their allegiance. Vattel men- 
tions the case of the prince of Orange as* a justifia])le interfer- 
ence, because the tyranny of James IL had compelled the Eng- 
lish nation to rise in their defence, and call for his a^istance. 
The right of interposition must depend upon the special cir-^ 
curnstances of the case. It is not susceptible of precise limita- 
tions, and is exiremely delicate in the application. It must be 
submitted to the guidance of eminent discretion, and controlled 
by the principles of justice and sound policy. It would clearly 
be a violation of the law of nations, to invite subjects to revolt 
who were under actual obedience, however just their complaints ; 
or to endeavor to produce discontents, violence, and rebellion in 
neighboring states, and, under color of a generous assistance, to 
consummate projects of ambition and dominion. The most 
unexceptionable precedents are those in which the interfer- 
ence did not take place until the new gtates had actually been 
establiijhed, and .sufficient means and spirit had been dis- 
played to excite a confidence *in their stability. (5) The *25 

(a) Vattel^ b. 2, c. 4, sec. 56. Kutlicrforth, b. 2, c. 9. See, also, Grotiiis, lib. 2, 
* 0 . 25, sco»S. Puff. b. 8, 0 . 6, sec. 14. The Amcriciyi Secretary of State, (Mr. Web- 

ster,) in his letter to Lord Ashbuhon, of April 21, 1841, declared, that it was “a mani- 
fest and gross impropriety for individuals to engage in the civil conflicts of other states, 
and«tlius to be at war, while their gdiernment is at peace ; ” and that ** the salutary doc- 
trine of non-intervention by one nation with the affairs of others, is liable*to be essen- 
tially impaired, if, while the government refraini from interference, interfei’cnce is still 
allowed to its subjects, individual^ or in masses;’’ and that, ‘‘the United States have 
been the first among civilized nations to ’enforce the observance of the just rule of 
neutrality and peace, by special and adequate legal enactments against allowing indi- 
viduals to make war on their own authority, or mingle themselves in the belliger- 
ent operations of other natioi|p.” * ^ 

(b) The Comm. Pinheiro-Ferreira, in his Cours de Droit Public, tom. ii. pp. 6, 7, 
very decidedly justifies the recognition, when the revolted people have acquired such 
stability. 

VOL.41, 
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assistance that England gave to the United Netherlands when 
they were struggling against Spain, and the assistance that 
France gave to this country during the war of our Revolution, 
were justifiable acts, founded in wisdom and policy. ' And 
equally justifiable was the^nterference of the European powers 
of France, Great Britain, and Russia, in favor of the Greeks; 
against the Ottoman Porte, by the treaty for the pacification of 
Greece, concluded by those three Christian powers in 1827 and 
by means of which a ferocious and destructive war was termi- 
nated by the independence of the Greek state as a new king- 
dom, and a recognition of that independence by the Ottoman 
Porte ii^ 1832. So, also, there was a successful interference in 
^1840, of four of the great European powers, Austria, * Great 
Britain, Prussia, and Russia, in the civil war between the Otto- 
man Porte and Mehemet Ali, the Pacha of Egypt. These, as 
well as other acts and pacifications, have eflectually placed 
Turkey within the pale of the public law of Europe. *And 
lastly, there was a memorable interference of the five great 
European powers in the Belgic revolution of 1830, which ended 
in the separation of Belgium from Holland, and the establish- 
mfent of the former as an independent state. The several cases 
have given recent and practical illustration of the principle of 
international law, in its application to the preservation of the 
public peace and security of nations, against internal as well as 
external violence and oppression. It has been well obser^yed, (a) 
that non-interference is the general rule, and cases of justifia- 
ble interference form exceptions, limited, >by the necessity of the 
case. It was stated, on the part of the British ministry, in Par- 
liament, by Lord Palmerston, in 1847, as a r^le laid dqwn by* 
writers on the law of nations, that whfen civil war is regularly 
estab^shed in a country, and when the nation is divided into 
conflictiijg armies and opposing camps, the two parties in such 
war may be dealt with by oUier powers, as if they were separate 
communities, and that such other po-^^ers may take part with 
one side or the other, according to their sympathies and inter- 
^ests, just as they might in a war between separate and indepen- 
dent nations. Such interi'erence, howeve® justifiable and safe, 
^ 


(a) Wheaton’s Elements, p. 120, 
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. will be rare, and requires the exercise of eminent discretion. 
It is not to be doubled that the government of the United 
States had a perfect right, in the year 1822, to consider, as it 
then did, the Spanish provinces in South America as legitimate 
powers which had attq,ined sufficiehl^ solidity and strength to be 
entitled to the rights and privileges belonging to independent 
states, {ay 

Pjior to the recognition of the independence of any of the 
Spanish colonies in America, and during the existence of the 
civil war between Spain and her colonies, it was the cftclared 
policy of the government of the United States, in recognizing 
the independence of the Spanish American republics, to remain 
neutral, and to allow to each of the belligerent parties the sarae^ 
rights of asylum and hospitality, and to consider them, in re- 
spect to tlie neutral relation and duties of the United States, 
as equally entitled to the sovereign rights of war as against 
each other, [b) This was also the judicial doctrine of the 
Supreme Court, derived from the policy of the government, 
and seems to have been regarded as a principle of inter- 
national law. (c) 


(a) PresUlcnt’s Message to Congress of 8th ‘of March, 1822, and Act of Congress 
of 4th of May, 1822, c. 52. • 

(bj President’s Message to Congress in 1822. 

(c) United States v. Palmer, 8 Wheaton, 610, 684. The Santissima Trinidad, 

7 Whcatofi, 283, 337. Sec, also, Wallcy v. Schooner Liberty, 12 Louisiana E. 98. 
“The uniform policy and practice of the United States, as declared by President Jack- 
son, in Jiis Message to Congress of the 2l.st December, 1836, is to avoid all interfer- 
ence in disputes wliich merely relate to the internal government of other nations, and 
eventually to»ccogTiize the authority of the prevailing party, without reference to the 
merits of the original controversy. All questions relative to the government of foreign 
nations, whether of the old or nc’^ world, have been treated by the United States as 
questions of /act only, and they have cautiously abstained from deciding upon them, 
until* thl^ clearest evidence was in thi ir posSes.sion to enable them to decide coftectly.*’ 
It was furth*' observed, by the American Secretary of State, (Mr. Forsyth*) in 1837, 
in his answer to the Texan Envoy, that in determining with respect to the independ- 
ence of other countries, United States have never taken the question of right be- 
tween the contending parties into consideration. They haVe deemed it a dictate of 
duty aud policy to decide upon the question as one of fact merely. It belongs to the 
legislative or executive po^er, (accoixling to the character of the government,) to recog-, 
nize the independence of a pe^le in revolt from th^ir forejgn sovereign : flild until sifcb 
acknowledgment bo made, court| of justice are bound to consider the ancient state 
of things as rertiaining unaltered. City of Berne v. Bank of England, 9 Vesey, 347. 
The Manilla, I Edw. Adm. K. 1. Yrisarri v. ClementS| 3 Bingham, 432. Thompson 
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Treaties Nations are at liberty to use their own resources in 
change^ such manner, and to apply them to such purposes as 
o£g^vera- they may deem best, provided they do not violate the 
perfect rights of other nations, nor endanger their safe* 
ty, nor infringe the indisp^insable duties of humanity. ^ They 
may contract alliances with particular nations, and grant or 
withhold particular privileges in their discretion. By positive 
engagements of this kind, a new class of rights and duties is 
created, which forms the conventional law of nations, and con- 


stitutesf the most difl'usivc, and, generally, the most important 
branch of public jurisprudence. And it is well to be understood, 
at a period when alterations in the constitutions of governments, 
and revolutions in states, arc familiar, that it is a clear position 
of the law of nations, that treaties are not affected, nor positive 
obligations of any kind with other powers, or with creditors, 
weakened, by any such mutations. A state neither loses any 
of its rights, nor is discharged from any of its duties, by a 
change in the form of its civil government. The body politic , 
is still the same, though it may have a difl’erent organ of com- 
munication, (a) So, if a state should be divided in respect to 
territory, its rights and obligations are not impaired ; and 
*26 if they have *not been apportioned by special agreement, 
those rights are to be enjoyed, and those obligations ful- 
filled, by all the parts in common. (&) 


V. Powles, 2 Simons, 1 94. Taylor v. Barclay, ib. 213. Rose v. Ilimcly, 4 Crfinch, 241. 
Hoyt V. Gclston, 13 Johnson, 139, 141. United States i\ Palmer, 3 Wheaton, 610.^ 
(a) Grotius de Jure, lib. 2, c. 9, see. 8. Puff. Droit de la Nature cl des Gens, par 

Barbeyrac, tom. ii. liv. 8, c. 12, sec. 2, 3. Burlamaciui, Nat. and Pol. Law, vol. ii. 

part 4, c. 9, sec. Ifi. Riitherforth’s Institutes, b, 2, c. 10. Vattel, b. 2, sec. S.*). Pro- 
tocol of tlie five great powers of Austria, Great Britain, France, Prussia, and Bussia, 
by theii^plenipotentiaries at London, December, 1*^30, stated in Wheaton’s History of 
the Law of J^Slations, New York, 1845, pp. 538-546. ^ 

^ (ft) Rutherforth, b. 2, c. 10. 


1 The recognition of the independence of Texas belonged exclusively to that depart- 
ment of the United States Government, which was* charged with its foreign relations. 
I^einnett v. ^'’'’mbers, 14 Bow. U. S.(38. 

On the accession of Napoleon III. to the imperial throne, Mr. Webster wrote to Mr. 
Hives: ‘‘As the diplomatic representative of your country in France, you will act as your 
predeo^ors have acted, and conform to what appears to be settled national authority.” 
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The extent of jurisdiction over the adjoining seas, is Juris<Vic- 
often a' question of difficulty and of dubious right. As al^oining 
far as a nation can conveniently occupy, and that oc- 
cupancy is acquired by prior possession or treaty, the jurisdic- 
tion is exclusive. Navigable rivers which flow through a terri- 
tory, and the sea-coast adjoining it, and the navigable Waters in- 
cluded in* bays, and between headlands and arms of the. sea, 
belong to the sovereign of the adjoining terri^ry, as being nec- 
essary to the safety of the nation, and to the undisturbed use 
of the neighboring shores, (a) The open sea is not capable of 
being possessed as private property. The free use of the ocean, 
for navigation and fishing, is common to all mankind, and the 
public jurists generally and explicitly deny that the main ocean 
can ever be Appropriated. The subjects of all nations meet 
there, in time of peace, on a footing of entire equality and inde- 
pendence. No nation has any right or jurisdiction at sea, ex- 
cept it be over the persons of its own subjects, in its own public 
and private vessels ; and so far territorial jurisdiction may be 
considered of preserved, for the vessels of a nation are, in many 
respects, considered as portions of its territory, and persons on 
board arfe protected and governed by the law of the country to 
which the vessel belongs. They may be punished for ofl’ences 
against the municipal laws of the state, committed on board of 
its public and private vessels at sea, and on board of its public 
vessels in foreign’ ports, (i?) This jurisdiction is confined to the 
ship ; and no one ship has a right to prohibit the approach of 
another at sea, op to draw round her a line of territorial juris- 
diction, within which no other is at liberty to intrude. Every 
vessel^ in time of peace, has a right to consult its own 
safety and convenience, *ar>d to pursue its own course *27 
and business, without beigg disturbed, when it does not% ^ 
violate the rights of others, (c) As to narrow seas and waters 
approaching the land, there have been many and sharp contro- 

(a) Grotius, b. 2, c..2, see. 12 ; o.*3, sec. 7. Puff. b. 3, c. 3, sec. 4 ; b. 4, c. 5, sec. 3 and 
8. Vattel, b. 1, c. 22, 23. ' 9 ' 

{h) Grotius, b. 2, c. 3, sec. A) and 13. Butherforth, b. '^, c. 9. Vattol, b. 1, c. 19, 
sec. 216. Forbes v. Cochrane, 2 Barnewall & Cresswell, 448. Whoaton*s Elements 
of Intemation^alXaw, Sd edit. 157. Edinburgh Keview for July, 1841, pp. 294, 295. 

• (c) The Mari&na Flora, 1 1 Wheaton, 38. ■ 
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veisies among the European nationJj, concerning the claim for 
exclusive dominion. The questions arising on this claim are 
not very clearly defined and settled, and extravagant pretensions 
are occasionally put forward. The subject abounds in curious 
and interesting discussiona, and, fortunately for the peace of 
mankind, they are, at the present day, matters rather of specu- 
lative curiosity than of use. * 

Grotius published* his Mare Liberum against the Portuguese 
claim to an exclusive trade to the Indies, through the South 
Atlantic and Indian Oceans, and he shows that the sea was not 
capable of private dominion. He vindicates the free naviga- 
tion of the ocean, and the right of commerce between nations, 
and justly exposes the folly and absurdity of the Portuguese 
claim. Selden’s Mare Clausum was intended to* be an answer 
to the doctrine of Grotius, and he undertook to prove, by the 
laws, usages, and opinions of all nations, ancient and modern, 
that the sea was, in point of fact, capable of private dominion ; 
and he poured a flood of learning over the subject^ He fell far 
short of his great rival in the force and beauty of his argument, 
but he entirely surpassed him in the extent and variety of his 
citations and researches. Having eltablished the fact, that most 
nations had conceded thafc the sea was capable of private do- 
minion, he showed, by numerous documents and records, that 
the English nation had always asserted and enjoyed a suprem- 
acy over the surrounding or narrow seas, aftd that this claim 
hdd been recognized by all the neighboring nations. Sir Mat- 
thew Hale considered the title of the king tb the narrow seas 
adjoining the coast of England, to have been abundantly 
proved by the treatise of Selden ; and Butler speaks of it 
*28 * as a work of profound erudition, (a) Bynkershoek has 
^ cralso written a treatise on the ^saine contested subjectj, in 
which he concedes to Selden much of his argument, and admits 
that the sea was susceptible of dominion, though he denies the 
title of the English, on the ground of a wa'ht of uninterrupted 
possession. He said there was no instance, at that time, in 
which the sea was subject to any particular sovereign, where 
the ,|urroundin^ territory did not belong to him. (b) 

: y * - 

{a) Harg. Law Tracts, 10. Co. Litt. lib. 3, n. 205. ♦ 

(6) Dissortatio de Bominio Maris. Bytik. Opera, tom. ii. 124. 
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The claim of dominion to close or narrow seas, is still the 
theme of discussion and controversy. Puffendorf (a) admits, 
that, in a nanow sea, the dominion of it, and the right of fish- 
ing therein, may belong to the sovereigns of the adjoining 
shores# Vattel also (i) lays down the position, that the various 
uses to wliich the sea contiguous to the coast may be applied, 
render it justly the subject of property. People fish there, and 
draw from it shells, pearls, amber, &c. ; and wiio can doubt, he 
observes, but that the pearl fisheries of Bahram and Ceylon 
may be lawfully enjoyed as property? Chitty, in his work on 
commercial law, {c) has entered into an elaborate vindication of 
the British title to the four seas surrounding the British Islands, 
and known by the name of the British .Seas, and, consejjuently, 
to the exclusive right of fishing, and of controlling the naviga- 
tion of foreigners therein. On the other hand. Sir Wm. Scott, 
in the case of The Twee Gebroeders, {d) did not treat the claim 
of territory to contiguous portions of the sea with much indul- 
gence. He said the general inclination of the law was against 
it; for in me sea, out of the reach of cannon-shot, universal 
use was presumed, in like manner as a common use in rivers 
flowing through conterminous states was presumed ; and 
yet, in both cases, * there might, by legal possibility, exist * 29 
a peculiar property, excluding the universal, or the com- 
mon use. The claim of Russia to sovereignty over the Pacific 
Ocean north of the 51st degree of latitude, as a close sea, was 
considered by our government in 1822, to be against the rights 
of other nations, (c) It is difficult to draw any precise or deter- 
minate conclusion, amidst the variety of opinions, as to the dis- 
tance to which a state may lawfully extend its exclusive domin- 
ion over the sea adjoining its territories, and beyond those por- 
tions of the sea which are embraced by harbors, gulf^, bays, 
and estuaries, and over which its jurisdiction unquestionably 
extends. (/) All that can reasonably be asserted is, that the 


(а) Droit de la Nat. des Gens, liv. 4, c. 6, sec. 5-10. 

(б) B. 1, c. 23. 

(c) Vol. i. 88-102P 

\d) 3 Rob. Adm. Rep. 336. 

(e) Mr. Adamses Letter to the Russian Minister, March 30th, 1822. 
(/) Azuni on the Maritime Law of Europe, vol. i, p. 206. 
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dominion of the sovereign of the shore over the contiguous sea, 
extends as far as is requisite for his safety, arid for some lawful 
end. A more extended dominion must rest entirely upon force 
and maritime supremacy. According to the current of modern 
authority, the general territorial jurisdiction extends into the 
sea as ^ far as cannon-shot will reach, and no farther ; and this 
is generally calculated to be a marine league ; and the Congress 
of the United States have recognized this limitation, by author- 
izing the District Courts to take cognisance of all captures 
made within a marine league of the American shores, (a) The 
executive^ authority of this country, in 1793, considered the 
whole of Delaware Bay to be within our territorial jurisdiction ; 
- and it rgste^ its claim ugon those authorities which q^dmit that 
gulfs, channels, and arms of the sea, belong to the people with 
whose lands they are encompassed. It was intimated that the 
law of nations would justify tlie United States in attaching to 
their coasts* an extent into the sea beyond the reach of cannon- 
shot. (6) 

* 30 * Considering the great extent of the line oJ^thc Amer- 

ican coasts, we have a right to claim, for fiscal and defen- 
sive regulations, a liberal extension of maritime jurisdiction ; 
and it would not be unreasonable,' as I apprehend, to assume, 
for domestic purposes connected with our safety and welfare, 
the control of the waters on our coasts, though included within 
lines stretching from quite distant headlands, as, for instance, 
from Cape Ann to Cape Cod, and fr.om Nantucket to Montauk 
Point, and from that point to the capes, ^ of the Delaware, and 
from the south cape of Florida to the Mississippi. It is certain 


(a) B^nk. Q. Pnb. J. c. 8. Vattcl, b. 1, c. 23, sec. 289.* Act of Congress, Jane 
5th, 1794, c. 50. The King v. Forty-Nine Casks Brandy, 3 Hagg. Adrn. R. 2^57. 
By the convo.Uion at London of the 13th July, 1841, between Great Britain, France, 
Austria, Prussia, and Russia, and the Ottoman Porte, it was declared and agreed to 
bo an established principle of pfublie law, that no ships of war of fo'roign powers 
should enter into the Straits of the Dard^pcllcs and of the Bosphorus, thereby placing 
the territorial jurisdiction of the Sultan over the intcjrior waters of his empire, under 
the protection, of the written public law of Europe. Wheaton’s History of the Law 
of Nations, Sew York, 1845, p. 584. v 

'^^^6|^topinion of the Attorney-General concerning the seizure of the ship Grange, 
da,|^'14th of May, 1793, and the Letter of the Secretary of State to the French 
Minister, of 1 5th May, 1793. 
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that our government would be disposed to view with some un- 
easiness and sensibility, in the case of war between other mari- 
time powers, the use of the waters of our coast, far beyond the 
reach of cannon-shot, as cruising ground for belligerent pur- 
poses. « In 1793, our government tlnjught they were entitled, in 
reason, to as broad a margin of protected navigation as any na- 
tion whatever, though at that time they did not positively insist 
beyijnd the distance of a marine league from the sea-shores ; (a) 
and, in 1806, our government thought it would not be unrea- 
sonable, -considering the extent of the United States, the shoal- 
ness of their coast, and the natural indication furnishejd by the 
well-defined path of* the Gulf Stream, to expect aif immunity 
from belligerent warfare, for the space between that limit and 
the American shore. It ought, at least, to be insisted, that the 
extent of the neutral immunity should correspond with the claims 
maintained by Great Britain around her own territory, and that 
no belligerent right should be exercised within “ the chambers 
formed by headlands, or anywhere at sea within the distance 
of four leagues, orjrom a right line from one headland to 
another.” (&) In * the case of The Little Belt, which was * 31 
cruising many miles- from the shore between Cape Henry 
and Cape Hatteras, our government laid ^stress on the circum- 
stance that- she was “ hovering on our coasts ; ” and it was 
contended on the part of the United States, that they had a 
right tp know the national character of armed ships m . such a 
situation, and that it was a right immediately connected with 
our tranquillity and pf^ace. It was further observed, that all 
nations exercise the right, and none with more rigor, or at a 
greater distance from the coast, than Great Britain, and none 
on more justifiable grounds than the United States, (c) There* 
can be but little doubt, that as the United States advspice in 
commerce and naval strength, our government will be disposed 
more and more to feel and acknowledge the justice and policy 
of the British claim to supremacy over the narrow seas adja- 


(a) Mr. JefiTcrson’s Letter^c^Mr. Genet, Novc&berSth, 1793. ^ 

(b) Mr. Madison’s Letter to Messrs. Monroe and Pinckney, dated May 17th, 1806. 

(c) Mr. Monroe’s Letter to Mr. Foster, October llth, 1811, and President’s Mes- 
sage, November 5th, 1811. * 
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cent to the British isles, because we shall stand in ne(^d of simi- 
lar accommodation and means of ♦security, (a) ^ < 

It was declared in the case of Le Louis, (6) that maritinie 
, states claim, upon a principle just in itself, and tempejately 
applied, a right of visitatiop and enquiry within those parts of 
the ocean adjoining to their shores. They were to be consid- 
^ ered as parts of the territory for various domestic purposes, and 
the right was admitted by the courtesy of nations. The Eng- 
lish hovering laws were founded upon that right. The statute 
9 Geo. II. c. 35, prohibited foreign goods to be transhipped 
within f^ur leagues of the coast without payment of duties ; 
and the of Congress of March 2d, 1^99, c. 128, sec. 25, 
26, 27, 99, contained the same prohibition ; and the exercise of 
jurisdiction, to that distance, for the safety and protection of 
the revenue laws, was declared by the Supreme Cqurt 'in 
Church V. Hubbart^ (c) to be conformable to the laws and 
usages of nations. 

As the end of the law of nations is the happi- 
commeixe!^ ^ perfection *of the general society of man- 

kind, it enjoins upon every nation the punctual 
observance of benevolence and good will, as well as of justice, 
towards its neighbors^ (d) This is equally the policy and the 
duty of nations. They ought to cultivate a free intercourse for 
commercial purposes, in order to supply each other’s wants, and 
promote each other’s prosperity, ^he variety of climates and 
productions on the surface of the globe, and the facility of com- 
munication, by means of rivers, lakes, and the ocean, invite to 
a liberal commerce, as agreeable to the law of nature, and 
extrem^ely conducive to national amity, industry, and happi-. 


(o) III placing the commerce and navigation of f Lates, by treaties of commerce^ on 
tlio basis of equality, it is sometimes deemed advisable to excej)t in express terms the 
coasting trade or coastwise navigation^ of the respective parties, and to reserve the reg- 
ulation of that trade to the separate laws of eacli nation. Scf, the convention of com- 
merce and navigation between the United States and the Peru-Bolivian Confedera- 
tion, May 28, 1838, and between them and the Kingdom of Greece, August, 1838, 
and between them and Portugal, j^ril, 1841, aiTd between them and the liopublic 
of Ecuador, 3^une.l3tli, 1839. 

(h) 2 Uodhon’s Adm. Kep. 245. 

(c) 2 Crancli, 187. 

VattelV Prelim, sec 12, 13, b. 2, c. 1, sec. 2, 3. 
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ness, (a) The numerous wants of civilized life can only be 
.supplied by mutual exchange between nations of the peculiar 
productions of each .; and who that is familiar with the English 
classics, has not dwelt with delight oir the description of the 
extent ^nd blessings of English corrjmerce, which Addison has 
given, with such graceful simplicity and such enchanting ele- 
gajice, in* one of the Spectator’s visits to the Royal Ex- 
chai^e ? (6) But as every nation has the right, and is dis- 
posed to exercise it, of judging for itself, in respect to the policy 
and extent of its commercial arrangements, the general freedom 
of trade, however reasonably and strongly it may be iij^culcated 
in the modern school of ipolitical economy, is but an imperfect 
right, and necessarily subject to such regulations and restric- 
tions as each nation may think proper to prescribe for itself. 
Every state may monopolize as mjpeh as it pleases of its own 
internal and colonial trade, or grant to other nations, with 
whom it deals, such distinctions and j)articular privileges as it 
may deem conducive to its interests, (c) The celebrated 
English * navigation act of (Charles IJ. contained nothing, *33 
said Martens, contrary to the law of. nation!, notwith- 
standing it was very embarrassing to other countries. When 
the United States put an entire stop to their conimerce with 
the world, in December, 1807, by laying a general embargo on. 
their trade, without distinction as to nation, or limit as to time, 
no other power complained of it; and the foreign government 
most aft'ected by it, and agains.t whose interests it was more 
immediately directed, dpclared to our government, ( J) that as a 
municipal regulation, foreign states had no concern with it, and 
that the British government did not conceive that th^ had the 
right, or the pretension, to make any complaint' of it, and that 
they had made none. 


(а) Vattel, b. 2, c. 2, sfc. 21. 

(б) Spectator, vol. i. No. 69. ' . * * 

(c) 'Pufr. h. 4, c, 5, sec. 10. Vatt.cl, b. 1, c. 8, sec. 92, 97. Martens’s Compondium of 
the Law of Nations, 146, 148. 1 Chitty on Corap||Crcial Law, 76-81. Canning’s 
Letters to Mr. Gallatin, of Sefiteinber 11th and November 18th, 1826. Air. Oallatin 
to Mr. Canning, September 22d and December 28th, 1826, and Mr. Clay to Mr. Gal- 
latin, November 1 1th, 1826. 

(d) Mr. Canning’s Letter to Mr. Pinckney, September 23d, 1808. 
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No nation has a right, in time of peace, to interfere with, or 
interrupt, any commerce which is lawful by the law of nations^* 
and carried on between other.independent powers, or between 
different members of the same state. The claim of the Portu- 
guese, in the height of their maritime power in India, to exclude 
all European people from commerce with Asia, was contrary 
to national law, and a just cause of war. Vattel 6alled it a 
pretension no less iniquitous than chimerical, (a) The attempt 
of Russia to appropriate to herself an exclusive trade in the 
North Pacific, met with a prompt resistance^on the part of this 
country ; and the government of the United States claimed for 
its citizens the right to carry on trade with the aboriginal 
natives, on the northwest coast of America, without the terri- 
torial jurisdiction of other nations, even in arms and munitions 
of war. (6) ^ • 

Treaties of commerce, defining and establishing the 
^ghts and extent of commercial intercourse, have been 
ties. found to be of great utUity ; and they occupy a very 
important title in the code of# national law. They were 
*34 considered* * even two centuries ago, to be so conducive 
to the public welfare as to overcome the bigotry of the 
times ; and Lord Coke (c) admitted them to be one of the four 
.kinds of national compacts that might, lawfully, be made with 
infidels. They have multiplied exceedingly within the last cen- 
tury, for it has been found by experience, that the general lib- 
erty of trade, resting solely on principles of cornmon right, 
benevolence, and sound policy, was too vague and precarious 
to be consistent with the safety of the extcncied intercourse and 
complicated interests of great commercial states. Every nation 
may enter into such commercial treaties, and grant such special 
privileges, as Ihey think proper ; and no nation, to whom the 
like privileges are not conceded, has a right take offence, pro- 
vided those treaties do not affect their perfect rights. A state 
may enter into a treaty, by which it grants ‘exclusive privileges 


(a) U. 2 X 2, sec. 24: 

(t) Mr. Adams’s Letter to the Hussian Minister, March 30th, 1822. Sec, also, Mr. 
JPoreyth's Letter to the American Minister at St. Petersburg, Norember 3d, 1837. , 
Ic) 4 Inst. 155. 
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to one nation, and deprives itself of the liberty to grant similar 
. pfiviieges to any other. Thus, Portugal, in 1703, by her treaty 
with England, gave her the monopoly of her wine trade ; 
and Dutch, formerly, by a treaty with Ceylon, engrossed 
*the cinnamon trade, and, latterly, they have monopolized the 
trade with Japan, (a) ^ These are matters of strict legal right; 
but it is, ftevertheless, in a moral sense, the duty of every nation 
to cUjal kindly, liberally, and impartially towards all mankind, 
and not to bind itself by treaty with one nation, in contraven* 
tion’ of those geneial duties which the law of nature dictates to 
be due to the rest of the world. (If) 

Every nation is bound, in time of peace, to grant a 
passage, for lawful purposes, over their lands, ri^^ers, over foreign 
and seas, to the people of other states, whenever it can 
be permitted without inconvenience ; and burthensome condi- 
tions ought not to be annexed to the transit of. persons and prop- 
erty. If, ^however, any government deems the introduc- 
tion of * foreigners, or^their merchandise, injurious to the *35 
interests of their own people, they are at liberty to withhold 
the indulgence. The entry of foreigners and their effects is not 
an absolute right, but only one of imperfect obligation, and it is 


(a) 1 Cliitty on Commercial Law, 40, 41, 42. 

(^)) It has been the policy of the United States to encourage, in its diplomatic inter- ’ 
coiuNO witti other nations, the most perfect freedom and equality in relation to the 
rights and interests of navigation. This is the principle contained in the commercial 
treaty between the United Sta^s and the federation of Central America, of the 5th 
December, 1825. By that treaty, whatever can bo imported into, or exported from, 
the ports of the one country, in its own vessels, may, in like manner, and upon the 
game terms and conditions, be imported or exported in the vessels of the other coun- 
try. The same rule*is contained in the treaties of the United States with Denmark, 
Sweden, and the Hanseatic cities.^ 


‘ ' 1 By late treaties with the United States, France, Russia, and Great Britain, Japan has 
consented trade with thtse nations, and thi.s monopoly no longer exists. 

* And see the treaties with Peru* duly 26, 1851, and with the^Argeiitine Confederatign, 
July 27, 1858, 10 U. S. Stat. 926, 1005. 

At different times Russia, Austria,*Prussia, Sardinia, Greece, Brazil, Ecuador, Venezuela, 
and other of the South American stalls, and, in 184f, Great Britain, (12 Viet. c. 29,) 
have acceded to the offer of qomplete freedom and reciprocity in respect to navigatic^ 
which at aft early period in their history the United States extended to all nations. An 
instruetive historical sketch of the progress of this liberal policy may be found in the 
opinion of the court, per Wayne, J., in Oldfield i>. Marriott*, 10 How. U. S. 146. 

VOL. I. 
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subject to the discretion of the government which toletates it. (a) 
The state may even levy a tax or toll upon the persons and pjrc/|>- 
eirty of strangers in transitu^ provided the same be a reasonable 
charge, by way of recompense for the expenserwhich the accom- 
modation creates. (6) These things ate now generally^ settle^ 
^ in cominercial treaties, by which it is usually stipulated, that 
there shall be free navigation and commerce between the na- 
tions, and a free entry to persons and property, subject to the 
ordinary revenue and police laws of the country, and the special 
terms and conditions prescribed by treaty. 

Use of ^ uEtion possessing only the upper parts of a navi- 
uaviga)>ie gable river, is entitled to descend to the sea without 
being embarrassed by useless and oppressive duties 
or regulations. It is doubtless a right of imperfect obligation, 
but one that cannot be justly withheld without good cause. 
When Spain, in the year 1792, owned the mouth, and both 
banks of the lower Mississippi, and the United States the left 
bank of the upper portion of the same, it Ik^as strongly contended 
on the part of the United States, that by the law of nature and 
nations, we were entitled to the navigation of that river to the 
sea, subject only to such modifications as Spain might reason- 
ably deem necessary ,rfbr her safety and fiscal accommodation. 
It was further contended, that tlie right to the end carried with 
it, as an incident, the right to the means requisite to attain 
*36. the end ; such, for instance, as the right *to moor vessels 
to iiie shore, and to land in cases of necessity. The same 
clear right of the United States to the, free navigation of the 
Mississippi through the territories of Spain to the ocean, was 
asserted by the Congress under the confederation, (c) The 

(а) Piitf. b. 3, c 3, sec. 5, 6, 7. lluthcrforth, b 2, c 9. Vattel, b. 2, c. 7, sec. 94; 

c. 8, sec. 100 , c 9, sec. 123, 130 , c 10, sec 132 1 Chitty, 84-89. M. PmK^iro- 

Ferreira (6ours dc Droit Public, tome ii. pp 19, 20,) complains vchcmentlj of the 
checks created by pa&spoits and the preventive police of the continental governments* 
of Europe, upon emigration and the transit and sojourn ef foreigners. He calls it 
legal tyranny, and contrasts such policy with that oT the United States, ** the classic^ 
land of civil Uberty.” But I am of opinion, notwithstanding, that every government 
has the right, and is bound in duty^ to judge for ijjpelf, how far thcT unlimited power of 
migration, and of the admission and residence of stra igers and enugrantSi may be 
insistent with its own local interests, institutions, and safety. * 

(б) Rutlverforth, b 2, c. 9. Vattel, b. 2, c. 10, sec. 124. 1 Chitty, 103~106» 

(c) Instructions given to Mr. Jay in 1780, and again in 1786. Kesplution of Con- 
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claim in that case, with the qnalifications annexed to it, was 
wqU 'founded on the principles and authorities of the law of 
nations, (a) The like claim, and founded on the same princi- 
ples of natural law, and on the authority of jurists and the con- 
ventional law of nations, has been made on behalf of the people 
of the United States to navigate the St. Lawrence to and from 
the sea, afld it has been discussed at large between the Amer- 
ican and British government^ (b) 


gress of September, 1788. Report of the Secretary of State to the President, March 
1 8 th, 1792. 

(«) Cwrius, lib: 2, c. 2, sec. ll, 12, 13, 15 ; c. 3, sec. 12. Puff. lib. 3, c. 3, sec. 5, 
6, 8. Vattol, b. 1, sec. 292 j h. 2, sec. 127, 129, 132. By the treaty of peace at 
Paris, in 1815, it was stipulated that the navigation of the Rhine and the Scheldt 
should be free; and at the Congrcs.s of Vienna, in 1815, the allied sovereigns agreed 
to the free navigation of the <fre(it naviffahle ricers of (jermany and ancient Poland^ to 
tficir mouths, in favor of all who should conform to the regulations under which the 
affranchisement was to he granted. Tlic detailed conventions consequent on the act of 
the Congress of Vienna, liavc applied tlie principles adopted by the Congrc.s8, founded 
on the Memoir of Baron Von Humboldt, to regulate the navigation of the Rhine, the 
Scheldt, the Meuse, the Moselle, the Elbe, the Oiler, the Weser, the Vistula, the Dan- 
ube, and tlie Po, witli their coutluent rivers. The English government, so late as 
1830, continued to assert a right, under the treaty of Vienna, or federal act of 1815, to 
the free navigation of the Rhine, and to hold tlml it was accessible tp the vessels of 
all nations, to the extent of its navigation, .subject to moderate duties, for the preser- 
vation of the paths on the sides of the river, and for the maintenance of the proper 
police/ And liy tlic convention concluded at Mayence, March 3)st, 1831, between all 
the liparian states of the Rhine, the navfgation of that river was declared free, from 
the point )^here it becomes navig.ahle into the sea, including its two principal outlets 
or mouths in the kingdom of the Netherlands, the Lech and the lPo<jp^|)a8sing by 
Rotterdam and Briel, through J.hc first-named outlet, and by Dordrecht and Helle- 
voetsluis, through tHe latter, with the use of the artificial canal of Voorn and Helle- 
woetsluis. The convention provides regulations of police and toll duties on vessels 
and march and is(|, passing to and from the sea, through the Netherlands, and by the dif- 
ferent ports of the upper states on the Rhine. Wheaton’s Elemedts of International 
Law, 3d -edit. 243-r247. liis History of the Law of Nations in Europe and America, 
NeWork, 1845, pp. 498-506. • * 

(b) Mr. Wheaton, in his Elements of International Law; 3d edit. 248-4157, and in 
his History of the Law of Nations, pp. .506, 517, has given the substance of the argu- 
ments, pro and cow, takenifrom congressional documents of the sessions of 1 827 and 
1828* It was insisted, on the part of Great Britain, that thisHght of passage w^s not 
an ttbsolute natural right, but an ynperfect right, restricted to the nght of transit for 
parposds ofdnnocent utility, to bo exclusively determined by th6 local soi^ereign; The 
cominissionerg and diplomatiits of tne United States, in 1805, and afte^ords, stated, 
as a principle of international law, that when any European natign took possession of 
any extent of sea^coast, that possjesslon extended into the interior country to the 
^reost^f rivers emptying into that coast and to their mout^, with tne bays and 
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Surrender When foreigners are admitted into a state upon free 
pf crimin^s. and liberal terrns, the public faith becomes pledged for 
their protection. The courts of justice ought to be freely open 
to them as a resort for the redress of . their grievances. But 
strangers are equally bound with natives, to obedience »to the 
laws of the country during the time they sojourn in it, and they 
are equally amenable for infractions of the law. It has some- 
times been made a question, h^w far one government rwas 
ibound by the law of nations, and independent of treaty, to sur- 
render, upon demand, fugitives from justice, who, having com- 
mitted orimes in one country, flee to .another for shelter. It is 
declared, by some of the most distinguished public jurists, (n) 


entrances formed by their junction with the sen, and to all the tributary streams or 
branches, and the Country they covered. The authority of Vattcl, b. 1, p. 266, is in 
support of that principle in a qualified de^jrce, and is to be confined to the rivers so 
far as they flow within the, tet'Htory. Mr. Wheaton, in his Elements o# Intcrnaitional 
Law, 3d edit. 1842, very justly confines such a claim of dominion of the state to the 
seas and rivers entirely enclosed within its limits.^ 

{a) Grotius, b. 2, c. 21, sec. 3, 4, 5, and Heincccius Com. h. t. Burlamaqui, vol. ii. 
part 4, c, 3, sec. 23-29. lluthorforth, b. 2, c. 9, vol. ii. p. 496. Vattcl, b. 2,^c. 6, 
sec. 76, 77. See Questions de Droit, tit. Ktranger, par Merlin, for discussions on this 
subject in Franco. P, Voct, de Statutis, p. 297, says, that the surrender of criminals 
is denied according to the Usage of almost all Christian nations, except in cases of 
humanity, {nisi ex humanitate,) and Martens is of the same opinion. Martens’s Law 
of Nations, b. 3, c. 3, see. 23. The English decisions in support of the right and 
practice of surrender of fugitives charged with atrocious crimes, are, Kex r. Hutchin- 
son, 3 Keble, 785. Case of Lundy, 2 Vent. 314. ’ Hex v. Kimberley, Str. 848. S. 
C. BaVnar<fl^K. B. vol. i. 225. Fitzgib. 111. East India Company v. Campbell, 
1 Vesey, 246. Heath, J., in Mure v. Kay, 4 Taunton, 34. Eunomiis, Dialog. 3, 
sec, 67. Sergeant Hiirs opinion (and his authority and learning as a^lftwyer were 
pre-eminent) given to government in 1792. See Edin. llevicw. No. 83, pp. 129, 13^ 
141. Lord Coke, however, held that the sovereign was not bound Jto surrender up 
fugitive criminals from other countries. 3 Inst 180. Thtfc American decisions on the 
question are, in the matter of Washburn, 4 Johns. Ch Ueiv 106. Commonwealth v. 
Deacon? 10 Serg. & Hawle, 125. Rex v. Ball, d(j«:ded by Cli. J. Reid, at Montareal, 


1 The treaty concluded between Great Britain and the Uyted States, June 5, 1864, 
familiarly cited as the Reciprocity Treaty, grants to the citizens of the latter country the 
right to navigate the river St. Lawrence, and the canals in Canada used as the means of 
communication between the great lakes and the Atlantic Ocean, as fully and freely as the 
eot^ects of Gr' xt Britain, and liable h the same tolls and assessments as now are, or herOn, 
Mlier may be, imposed on them. Great Britain has made ifS athnission of the riglit which 
iSe United States claims, and, indeed, expressly retains by the treaty the' power. of sus- 
peudbag thoyprivilege granted, on giving due notice thereof to the United States. 16 U. S. 
Stat. toas. 18 & 19 Viet. c. 8, M- 
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that every * state is bound to deny an asylum to criminals, * 37 
and^ upon application and Aue examination of the casC) to 


and reported in Amor. Jar. 297, Ca«e of Jos<5 Ferreiro dos Santos, 2 Brockeiilnough, 
49S. Two of those, viz : that in 4th Johnson andtbefore Ch. J. Ib id, are for the duty 
of surrender, and the other two against it, unless specially provided for bj; treaty. 
Mr. Justice l^tory cites the conflicting authorities, both foreign and domestic, on this 
interesting question ; but intimates no opinion. Comm, on the Constitution, vol. iii. 
pp. 676. Comm, on the Conflict of Laws, pp. .520-.55‘2. But afterwards, in the 
United ;States v. Davis, 2 Sumner, 486, Judge Story expressed great doubts whether,,, 
upon principles of international law, and independent of statute or treaty, any court 
of justice is authorized fb surrender a fugitive from justice. In the spring of 1839, 
George Holmes, being charged with the crime of murder, committo<l in Lower Canada, 
fled into the State of Yermont, and his surrender was demanded by the Gov#nor- 
General of Canada. Application was made by authority, in Vermont, to the Presi- 
dent of tlio United States, who declined to act through an alleged want of powpr, and 
the case came back to the Governor of Vermont. After licaring counsel and giving 
the subject great consideration. Governor Jennison dc<‘ided that it was his duty to 
surrender the fugitive. The case was afterwards, and before any actual surrender, 
carried up before the Supremo Court of that state upon halu as corpus^ and elaborately 
argued ill July, 1839, and the decision of the governor affirmed. The case was after- 
wards carried up to the Supremo Court of the United States, in the winter of 1840, 
and the court declared that they had no jurisdiction iii the case. Holmes i’. Jennison, 
14 Peters’s 11. 540. Holmes was thereupon brought up before the Supremo Court of 
Vermont by habeas corpus, in April, 1840, and the question solemnly argued, and the 
decision was, that the .state had no authority to surrender the prisoner, and lie was 
accordingly discharged from custody. Case ex parip Holmes, 12 Vermont B. 631. 
It may be hero properly ofiservcd that, according to the official opinion of the Attor- 
ney-General of the United States, 1797, it was the datif of the United States to deliver 
up, oil due demand, heinous offenders, being fugitives from the dominions of Spain, 
and that afs the existing laws of the Union hail nSt made any specific provision for 
the ease, the defect ought to be supplied. Opinions of tfie Attorney- General, vol. i. 
46. But afterwards, in 1821, the then Attorney-General of the United States, in an 
clahoraie opinion given to the l^rosidcnt, declared that the modern usage and practice 
of nations had been contrary to the doctrines of the early jurists, and that it was not 
now the law ani^usagc of nations to delivor-up fugitives from justice, whatever may 
be the nature or atrocity of^c crime, unless it bo in pursuance of a treaty stipulation. 
Opinions, &c. vol. i. 384-392. If there be no treaty, he was of opinion that the gov- 
ernifiient of the United States coirid not act on the subject, without authority con- 
ferred by an Act of Congress, and which it would bo expedient to grant, the law is 
imperfect as it stands. Ibid. vol. ii. 832, 902. When it is declared As the settled rule, 
that the United States are^ot justified in the surrender of fugitives from justice, except 
in pursuance of a treaty stipulation, the United States ai*o tlfiis in effect declared, by 
national and state authorities, to be a safe asylum fof all sorts of criminals, from all 
governments and territories, near or distant. So, also, all the high law authorities iit 
Westminster Hall, in*the casc^f The CrJole, gave^heir opinions, in the^ritish House 
of Lorjs, in. February, 1842, that the English law and international law did not, 
authorise tibo sgrfei^cr of fagitive criminals of any degree, and that the right to de- 
mand slid surrender most.be fonnded on tredty, pV it doe* ndt eftist 
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surrendes the fugitive to the foreign state where the crime was 
conmitted. The language of those authorities is clear and 
explicit, and the law and usage of nations, as declared by them, 
rest on the plainest principles of justice. ' It is the dul^ of the 
government to surrender up fugitives- upon demand, after the 
civil magistrate shall have ascertained the fexistence of reason- 
able grounds for the charge, and sufficient to put the accused 
upon his trial. The guilty party cannot be tried and punjshed 
8fby any other jurisdiction than the otie whose laws have been 
violated, and, therefore, the duty of surrendering him applies as 
well to the case of the subjects of the state surrendering, *as to 
the^ase of subjects of the power demanding the fugitive. The 
only difficulty, in the absence of positive agreement, consists .in 
drawing the line between the class of offences to which the 
usage of nations does, and to which it does not apply, inasmuch 
as it is. understood, in practice, to apply only to crimes of great 
atrocity, or deeply affecting the public safety. Th^^' act of the 
legislature of New York, of the 5th April, 1822, c. 148, gave facil- 
ity to the surrender of fugitives, by authorizing the* governor, 
in his discretion, on requisition from a foreign government, 
to surrender up fugitives charged with murder, forgery, larceny, 
or other crimes, which, by the laws of this state, were punish- 
able with death or imprisonment in the state prison ; provided 
the evidence of criminality was sufficient, by our laws, to detain 
the party for trial on a like charge, (a) Such a legislative pro- 
vision was requisite,* for the judicial power can do no more than 
cause the fugitive to be arrested and /letained, until sufficient 
means and opportunity have bepn afforded for the discharge of 
this duty, to the proper organ of communication with the power 
that makes the demand. (&) 

• _ 

(a) Tlicf N. Y. Revised Statutes, vol. i. 164, sec. 8, 9, 10, 11, have adopted and 
continued the same provisi6n. 

(b) The* constitution of the United States has provided f<r the surrender of fugitives 
from justice as between the several states, in cases ” of treason, felony, and other crime ; ” 
but it has not designated the specific crimes for wjiich a surrender is to be made, and 
this has led ty difficulties as between the states. Thus, for instance, in 1839, tJW' Gov* 

,, amor of Virginia made application to the Governor ofcNew Yofk for the surrender of 
men, charged by affidavit as being fugitives from justice, In f^ontpuslj^ stealing 
4||||taA;tn^ atoay Jrom one CoUey, %n^ Virginia, a negro slave, Isaac,* the property cf CoHey* 
application was mi^o under the Act of Congress of February 12, 1793, c. 7, sec. 1 , 
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Thft European nations, in early periods of modern history, 
made provision by treaty for the mutual surrender of criminals 


foundffd on the constitution of* the United iStates, art. 4, sec. 2, as being a case of 
treason^ felony, or other crime , within the* constitution and the law, and certified as 
the .statute dii*ected. The Gh)vernor of New York refused to surrehdcr the supposed 
fugitives, on J-he ground that slavery and property in slaves did not exist in New York, 
and that the offence was not a crime known to the laws of New York, and consequently 
not aacrime within the meaning of the constitution and statute of the United States. 
But the legislature of New York, by concurrent resolutions of the 11th of April, 1^4^ 
declared their opinion to be, ^lat stealing a slave within the jurisdiction and against 
the laws of Virginia, was a crime within the meaning of the 2d section of the 4th arti- 
cle of the constitution of the United States. The executive and legislative authorities 
of Virginia also considered the case to be within the provision of the constitution and 
the law, and that the refusal was a denial of rfght. It was contended, that the consti- 
tution of the United States recognizes the lawful existencp of slaves as property, for it 
appo^ions the representation among the states on the basis of distinction betw'een free 
persons and other pcrsbns ; and it provides, in art. 4, sec. 2, for their surrender, when 
escaping from one state to another : — that slaves were regarded by law as property in 
nearly all th 0 *statcs, and protected as such, and particularly in New York, when the 
constitution was made ; that the repeal of those laws, and renunciation of that species 
of property, in one state, docs not affect the validity of the laws, and of that species of 
property in another state ; and that the refusal to surrender felons who steal that prop- 
erty in Virginia, and flee with it or without it to New York, on the ground tlvvt blacks 
arc no longer regarded as property in New York, is a violation of the federal compact, 
and, of the Act of Congress founded thereon. This case and that of Holmes, mentioned 
in a preceding note, involve very grave considerations. 1 have read and considered 
every authority, document, and argument on the .subject that were within my command, 
and in my humble view of the questions, 1 cannot but be of opinion, that the claim of 
the Canadian authorities in the one ease, and of the Governor of Virginia in the other 
case, wofe equally well founded, and entitled to be recognized and enforced. In the 
case from Canada, the jurisdiction of it belonged exclusively to tlio authorities of 
Vermont. The United States have no jurisdiction in such cases, except under a treaty 
provision. The duty of surrendering on due deyjand from the foreign government, 
and on due preliminary proof of the crime charged, is part of the common law of the 
land, founded on the law of nations as part of that law ; and the state executive is to 
cause that law to be executed, and to be assisted by judicial process, if necessary. The 
statute of New York is decisive evidence of the sense of that state, and it was in every 
reject an expedient, just, and wiic provision, in no way repugnant to the constitution 
or law of the United States, for it was no agreement or compact wyth a foreign 
power.” The whole subject is a proper matter of state concern, under the guidance 
of municipal law, (stipulations in national treaties always excepted,) and if there be 
no express statute provision, the exercise of the power miSst rest in sound legal dis- 
cretion, as to the nature of the crime and as to the sufBciehcy the proof. Thedaw 
of motions is not sufficiently precise to dispense with the exercise of that discretion. 
But, private murder, as in tljp Vermont case, is tree of all difficultyy^nd it would be 
dealings unjustly with the aggrieved foreign government, and be eminently disgraceful to 
the character of the state and to our constitutional authorities, to give an asylum to 
fugitives loaded with such atrocity. If there be no authority in this country, state or 



44 


OB' THE LAW OP NATIONS. 


[pXIit I. 


seeking refuge from justice. Treaties of this kind were 
• 38 made between England and Scotland in 1174, * and Eng- 
land and France in 1308, and France and Savoy, in 1378; 
and the last treaty made spepial provision for the surrender of 
criminals, though they shoiild happen* to be subjects of the state 
to whicji they had fled. Mr. Ward (a) considers these treaties 
as evidence of the advancement of society in regularity and 
order. (A) 


national, to surrender sucft a fiipjitive, then it is idle to talk about the aulhority of the 
law of nations as part of the common law. Then “ public law, the personification, as 
it were, of natural justice, becomes a mere nonentity, the beautiful figincut of philoso- 
phers, and destitute of all real infiiience on the fortunes of mankind/' 

(a) History of the Law of Nations, vol. ii. 318-320. 

(/}) By the treaty of amity, commerce and navigation between Great Britayj and 
the United States, in November, 1795, it was by the 27th article^iagrccd, that persons 
charged with murder or forgery, seeking an asylum in the dominions of cither party,' 
should be delivered up on due requisition, provided tlio evidence of criminality be 
sufficient to justify apprehension and commitment for trial, if the offence had been 
committed in the jurisdiction where the requisition is made. But this treaty, on this 
and other points, expired by its own limitation after the expiration of twelve years. 
The provision was happily renewed by the treaty between the United States and the 
United Kingdom of Great Britain and Ireland, signed at Washington, Augu^ 9tb, 
1842, and afterwards duly ratified. This treaty terminates the question, so far as the 
two countries are concerned,- which had long embarrassed the councils and courts in 
this country. By the 10th article of the treaty it is declared, that the two powers 
respectively, upon requisitions by the duo autlioritics, should deliver up to justice all 
persons, who, being charged with the crime of murder, or piracy, or arson, or robbery, 
or forgery, or the utterance of forged papers, committed within the jurisdiction of 
cither, should seek an asylum, or should be found within the territories of the other ; 
provided, that this should only be done upon such evidence of criminality as, accord- 
ing to the laws of. the place wliere the fugitive or persqn so charged should be found, 
would justify his apprehension and •commitmcift for trial, if the crime or offence had 
there been committed. A similar convention was made between the United States 
and France, and ratified at Wa^ington, April 12, 1844 ; but the provision was ex- 
tended to the crime of an attempt to commit murder, and to rape, and embezzlement 
by public oncers, when the same is punishable with infamous punishment. The treaty 
provisions would seem to require statute provisi(^.i8 of the several govemmeni^to 
carry the treaties for surrendering fugitives more promptly into effect.^ The act^f 


1 U has been held that persons ^charged with piracy may bo Arrested here and surren- 
dered, without any special ^ct of Cohgress to carry the treaty into effect. They may be 
examined and ordered tuto custody by a state magistrate. The appll||eLtIon may bo ifaadia 
by the British minister, although thorp has been no iudictmOnt found by the British tribu- 
nal?* nor any warrant issued therefrom; the order for the sitrrender may be signed by the 
Si^etary,qf^State. The British^ Prisoner^ 1 Wood. & Minot’s R. 66. . .. 

l^^h Aug. 184$, an Act was passed by Congress giving effect to treaty stipulations 
whi^l^Xlstod, or thereafter might exist, with any foreign* government for the apprpliension' 
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Ambassadors form an exception to the general case of Arabas»a- 
foreigners resident in thC country, and they are exempted 

_ - - 

8 and 9 Viet. c. 120, has such a provision in respect to the treaty of Washington, in 
1842 ; wifliout auy special provision on the suhjc<ft, the power aifd duty of duly carry- 
ing into effect treaties of that kind, would belong; exclusive of the state authorities, 
to the courts and magistrates of federal jurisdiction. The legislature of the Kingdom 
of Belgium, by a law of the first of October, 1888, authorized the surrender of fugitiv.es 
from ibreign countries upon tlie charge of murder, rape, arson, co&nteifeiting thtj 
current coin or forging public bank paper, perjury, robbery, theft, peculation by pub- 
lic trustees and fraudulent bankrupts ; but with the proviso, that the law of the foreign 
country be reciprocal in the case, and that the judgment or judicial accusation he duly 
authenticated, and the demand Ihj made within the time of limitation prescribed by 
the Belgic lawd Vinheiro-Fcrrcira severely condemns this law, and contends for pro- 
tection to the fugitive, and that the tribunals of the country to which ho resorts, should 
take cognizance of criminal cases equally as of matters of contract! Sec Coiirs do 
l>oit ruhlic,* par Le Comm. S. rinheiro-Ferreira, Paris, 1880, tome ii. pp. 24-34, 
Revue Ktrangcre de Legislation, ct d’Economic Politique, No. 2, Paris, December, 
1833. Some other foreign jurists, of more established reputation, maintaiji the same 
doctrine, and hold, that crimes committed in one state, may, if the criminal he found 
in another state, be, upon demand, punished there. H.urtius, de Collis, Leg. 1’. Voct, 
do Stutut. cited in Story’s Cornm. on the Conflict of Laws, 516-520. Martens’s Law 
of Nations, h. 3, c. 8, sec. 22, 28. Grotius do June B. & P. b. 2, c. 21, sec. 4. The 
latter says, that every government is bound to punish the fugitive eriminal on de- 
mand, or deliver him up. But the better opinion now is, both on prineiple and 
authority, that the prosecution and punishment of crimes arc left exclusively to tho 
tribunals of tho country where they are committed. Kairnes’s Princip. of Equity, 
vol. ii. 326. Merlin, Bepertoirc, Sou verainetd, sect. 5, n. 7, pp. 757, 758. Pardessus, 
Droit Comm, tome v. art, 1467. If, indeed, the fugitive is to bo tried and punished 
for a crime committed out of tho territory, the punishment must be according to tho 
law of thd place .where the offence was coniinittcd. Delicta puniunlnr juxta nmoles loci 


and delivery of fugitives. The ift’oceedings mentioned above would seem to bo warranted 
under the act. 

It is un approved rule in the policy of the United States not to grant or ask extradition, 
except in tliose cases which are exactly defined by express conventions. Opinions of the 
Attonicys-General, vol. vi. pp. 85, 431. Id. vol. vli. 642. 

^ 1 A convention for the mutual extradition of fugitives from justice was concluded be- 
tweAi the United States and Bavarft, Sept. 12th, 1868. It recites, as causes of extradi- 
tiqp, murder, or assault with intent to commit murder, piracy, arson, robberyi forgery, the 
utterance of forged papers, the fabrication or circulation of counterfeit money, whether 
coin or paper, or the eml^zzlement of public moneys. See also tho conventions with 
Prussia and other states of the Germanic Confederacy, June 16* 1862, and with the King- 
dom of Hanover, Jan. 18, 1865, and with the Kingdom of the Two Sicilies, Oct. 1, 1866, and 
with the Swiss Goi^doration, Nov? 8, 1866, and with Austria, July 3, 1866, and with the 
Grand Duchy of Baden, Jan. 80, 1867. . • ^ , 

.The constitutions and laws ^ these European states do not allow the rendition 'of their 
subjects to be tried by a foreign jurisdiction; atW, upon the principle of strict reciprocity* 
it is therefore stipulated in all these conventions, that neither of tHe contracting parties 
shall surrender its^Wn citizens. 
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absolutely from all allegiance, and from all responsibility to the 
laws of the country to which they are deputed. As they are 
representatives of their sovereigns, and requisite for negotiations 
and friendly intercourse, their persons, by the consent of all na- 
tions, have been* deemed indolable, and the instances areirare in 
which popular passions, or perfidious policy, have violated this 
immunity. Some very honorable examples of respect for the 
rights of ambassadors, even when .their privileges would seem 
in justice to have been forfeited on account of the gross’ abuse 
of them, are to be met with in the ancient Roman annals, not- 
withstanding the extreme arrogance of their pretensions, and the 
intemperance of their military spirit, (a) If, however, ambassa- 
dors should be so regardless of their duty, and of the object of 
their privilege, as to insult or openly attack the laws or govern- 
ment of the nation to whom they are sent, their functions may 
be suspended by a refusal to treat with them, or application can 
be^ made to their own sovereign for their recall ; or they may be 
dismissed, and required to depart within a reasonable time, (b) 
We h^ve had instances, .withyi our own tinles, of all these 
modes of dealing with ministers who had given offence, and it 
is not to be denied, that every government has a perfect right to 
judge for itself whether the language or conduct of a foreign 
minister brf admissible. The writers on public law go still fur- 
ther, and allow force to be applied to confine or send away 
*39 * an ambassador, when the safety of the state, which is su- 

perior to all other considerations, absolutely requires it, aris- 
ing either from the violence of his conduct, or the influence and 


comynim dflirti^ et non loci nhi dc crimine cognoscitur. Bartholus, cited in Henry on 
Foreign Law, 47. It is, however, a decided and settled principle in the Englisli and 
American law, that the penal laws of a country do not reach, in their disabilities, 
or penal effects, beyond the jurisdiction where they kVe established. Folliott v. Oj^cn, 
1 H. Blacks? 123, 135. Lord Ellenborough, Wolff v. Oxholm, 6 Maule & Selw. j&9. 
Commonwealth of Massachusetts v. Green, 17 Mass. Rep. 514, 539-543. Scoville 
V, Canfield, 14 Johns. Rep. 338, 440. '• 

(a) Livy, b. 2, c. 4*; b. 30, c. 25. ^ 

(b) In 1797, it was considered by' the Attorney-Gpneral of the^nited States, in his 
letter to the Secretary of State, to a contempt of the government, for a foreign 
minister, while a resident minister in the United States, tC communicate his sentiments 
ib tho people of the United States through the press'. His intercourse and corre- 
sp<l^dence of that kind is to be with the executive department of the govemgient ex- 
clusively. Opinions of the Attorney-General, vol. i. 43; 
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danger of his machinations. This is all that can be done, for 
ambassadors cannot, in any case, be made amenable to the civil 
or criminal jurisdiction of the country ; and this has been the 
settled rule of public law, ever since the attempt made in the 
reign of Elizabeth to subject the ScQtch and Spanish ambassa- 
dors to criminal jurisdiction, and the learned discussions which 
that case excited, (a) By fiction of law, an ambassador is con- 
sidei;pd as if he* were out of the territory of the foreign power ; 
and it is an implied agreement among nations, that the ambas- 
sador, while he resides within the foreign state, shall be con- 
sidered as a member of hfs own country, retaining his original 
domicil, and the government he represents has exclusive cog- 
nizance of his conduct and control of his person. (6.) An am- 
bassador is also deemed under the protection of the law of 
nations, in his .passage through the territories of a third and 
friendly power, while upon his public mission, in going to and 
returning from the government to which he is deputed. To 
arrest him under such Circumstances would be a breach of his 
privilege as a public minister, (c^) The attendants of the am- 

(a) Grotjus, b. 2, (*..18, see. 4. Bynk. de Foro L(*p:atoruni, c. 8,17,18. Yattcl, 
b. 4, c, 7f sec 92-108. Ward’s History, vol. ii. pp. 486-552. Marsbiill., Oh. .7., in 
the case of the Rcbooner l^xcluin^ro v. M’Fjuldon, 7 Craneb, 1.88. Mr. Wheaton, in 
hi.s History of the Law of Nations in Kurope and Atnorica, New York, 1845, pp. 2.36- 
261, has given an analysis or summary of Bynkcrslioek’s treatise 7)e Foro Lcpito- 
rum, and wliicli is justly regarded us an excellent work and of high authority. It is 
contained % the 2d volume of Bynker.shoek’s w ork, published in 2 volumes, folio, at 
Leyden, 1767. 

(0) Grotius, b, 2, c. 18, see, 1-6. Wiequefort, dp I’Ambassadcur, liv. 1, see. 27. 
Vattel, 1). 4, c. 7, see. 81-1.35. Bynk. de Foro Lcgat., c. 8. If an ambas.sador be 
concerned in trade, his property in that trade is luiblc to seizure, as in the case of any 
individual. Bynk. de Foro Leg^U., e. 14. Vattel, b. 4, c. 8. 

(c) Vattel, b. 4, c. 7, see. 63, 84. Holbrook and others v. Henderson, New York 
Suj)crior Court, December 2(1, 1839. In this case, Henderson, the minister fj-oin the 
Repifblic of Texas to France, was%.rrestcd in New York for debt, while on his return 
from Franco to Texas, by the way of New York, and the court discharged him from 
the arrest. It was,held that an entry into the country in time of peace ^did not re- 
quire, for the protection of the 'person, ft passport, though the law assumes that pass- 
ports may he granted by the government of the United States. Act of Congress, 
April 30, 1790, sec^7. Passports, though named in our law, are unknown in prac- 
tice. The protection is implied by natural and ignnicipal law, and |J^is the duty of 
the courts of justice, when enfes arise before them, to enforce the law of nations on this 
subject, as part of the law of the land. The doctrine of international law, as laid 
down by Vattel, is founded in good sense and public policy, and sustained by the 
interests and courtes^r of nations. Grotius says, b, 2, c. 18, sec. 5, that the obligation 
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bassador attached to his person, and the effects in his use, and 
the house in which he resides, and his domestic servants; are 
under his protection and privilege, and equally exempt from the 
foreign jurisdiction, though there are strong instances in which 
their inviolability has beei?, denied and invaded, (a) ^ The dis- 
tinction between ambassadors, ministers plenipotentiary, envoys 
extraordinary, and resident ministers, relates to diplomatic pre- 
cedence and etiquette, and not to tb.eir essential powers and 
privileges, (b) 

tb protect ambassadors extends only to the power to whom. the embassy is sent, and 
does not extend to the power tliroiigh who.He territories the ambassador presumes to 
pass without a passport. But that harsh and narrow rule is now justly exploded. 

(а) Rutherforth, b. 2,c. 9. Ward’s History, vol. ii. pp, 552, 553. Vattel, b. 4, c. 8, 
sec. 113. United States v. Hand, 2 Wash. Cir. Rep. 435. Opinions of the AttoYney- 
General of the United States, Washington, 1841, vol. i. 89-91. The immunities of 
a public minister are considered as nof extending to debtors, as to debts incurred 
prior to their entering into the minister’s service, nor tp fugitive slaves, nor to persons 
who were under previous duties, as soldiers, sailors, apprentices, minors, a wife, &c., 
nor does the privilege of immunity protect n laborer .engaged to work in the garden 
attached to the minister’s residence. — Ib. The duties and privileges of a public minis-* 
ter are detailed at large by Mr. Wheato^, in his Elements of international Law, 3d 
edition, pp. 264-307, and afterwards in his larger work on the History of the Law of 
Nations in Europe and America, New York, 1845, pp. 236-^61 *, and from his long 
residence at two of the European courts in a diplomatic character, his authority on 
the subject acquires additional force. 

(б) Martens, pp, 201-207. Vattel, b. 4, c. 6. Charge d’ Affaires is a diplomatic 
representative or minister of the fourth grade ; and a resident minister seems not to be 
equal to a minister jilenipotentiary. Nor is a minister plenipotentiary of equal rank 
and dignity with an ambassador, who represents the person of his sovereign. The 
•great powers, at the Congress of Vieftna, in 1815, and of Aix la Cliapeile, in 1818, by 
an arrangement, divided diplomatic agents into four classes : 1. Ambassadors, papal 
legates, or nuncios. 2. Envoys, ministers, and other agents accredited to the sover- 
eigns. 3. Ministers re.sident, accredited to sovereigns. 4. Charges d’affaires, accred- 
ited to the department of foreign relations. A minister extraordinary has not by that 
title'any superiority of rank. The Comm, Pinheiro-Ferrcira, the Portuguese publi- 
cist, an^ himself a ministre d’etat, in his Cours de Droit Public^, classes together 
charges d’affaires, ministers resident, or simjily mdiisters or residents, as diplomatic 
agents oP the third class. The United States are usually represented at the courts of 
the great ppwers of the first class by ministers plenipotentiary, apd at those of an 
inferior class by a charg;^ d’affaires; and they have never sfcnt a person of the rank 
of ambassador in the diplomatic sense. The Prince of Orange once expressed to 
]^r. 'Adams his surprise that the United States had ^not put themselves, in that respect, 
on a level wit}».the crowned heads. ^.Diplomatic Correspondence, edited by Mr. Sparks* 

1 ambassador, who voluntarily submits to the jurisdietion of the court, cannot aftelt- 
w$s^,eet up his privilege of exemption, to avoid a suit, in which the plalntifT does not in- 
terfere with his person or property. Taylor v. Best, 25 E. L. & Eq. 388. 
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, * A government may, in its discretion, lawfully refuse * 40 
to receive an ambassador, and without affording any just 
cause for war, though the act would, probably, excite unfriendly 
disposition, unless accompanied with conciliatory explanations. 
The refusal may be upon the ground of the ambassador’s bad 
character, or former offensive conduct, or because the special 
subject of the embassy is not proper, or not convenient for dis- 
cussipn. (a) ’A state may also be divided and distracted by 
civil wars, so as to render it inexpedient to acknowledge the 
supremacy of either party. Bynkershoek says, (b) that this 
right of sending ambassadors belongs to the ruling* party, in 
whom slel rei agendi potestas. This is placing the right where 
all foreign governments place it, in the government de facto^ 
which is in the actual exercise of power; but the government 
to whom the ambassador is sent, may exercise its discretion in 
receiving, or refusing to receive him. 

It sometimes becomes a grave question, in national discus- 
sions, how far the sovereign is bound by the* act of his minister. 
This will depend upon the nature and terms of his authority, (c) 
It Is now the usual course for every government to reserve to 
itself, the right to ratify or dissent from the treaty agreed \o by 
its ambassador. A general letter of credence is the ordinary 
letter of attorney, or credential of the minister ; and it 
is not understood to confer a power ^upori the minister *41 


vol. vii. 108. The quc.stions concerning? precedence among the memhers of the diplo- 
matic corps at foreign courts, \^'cre all happily settled by the Congress of Vienna, in 
1815, and signed by the representatives of the eight principal European powers. It 
was agreed that diplomatic agents of the re.spectivo classes take rank according to the 
date of the official noticS of their arrival, and that the order of signature of ministers to 
acts or treaties between several powers that allow of the altcrnat, should be deterriiined 
by lot. Rocueil des PiJjccs Officicllcs, tom. viii. No. 17. Wheaton’s Elements of lu- 
ternwtional Law, p. 265. His HisiOry of the Law of Nations in Europe and America, 
New York, 1845, p. 496. " 

(а) Kutherforth, b. 2, c. 9.. Bynk. de Eoro Legatorum, c. 19, sec. 7. 

(б) Quest. J. Pub. lih.aB, c. 3. 

(c) The discretion and reserve with which a public minister ought to act in relation 
to the country in which he reside^, is strongly cxemplilied in the case of The Sally 
Ann, Stewart’s Vice-Adm. Kep. 367. It was helj, that a license grai^j^ed by the Brit- 
ish Minister at New York, aft^ the commencement of the war of 1812, to an American 
citizen, to export provisigns to a British island, was inconsistent with his diplomiitic 
character and duty, and void ; and the decision was declared to be correct and proper, 
by the Lords Commissioners on appeal. 

VOL. I. 5 
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to bind his sovereiga conclusively. To do so important an act 
would require, at least, a distinct and special power, containing 
an express authority to bind the principal definitively, without 
Ijjhe right of review, or the necessity of ratification on his part, (a) 
This is not the ordinary ojf prudent course of business, , Minis- 
ters always act under instructions which are confidential, and 
which, it is admitted, they are not bound to disclose ; (b) and 
it is a well-grounded custom, as Vattel observes, (c) that, any 
engagement which the minister shall enter into, is of no force 
among sovereigns, unless ratified by his principal. This is now 
the usage^ although the treaty may have been signed by pleni- 
potentiaries. [d) 

Consuls Cpnsuls are commercial agents, appointed to reside 
in the seaports of foreign countries, with a commission 
to watch over the commercial rights and privileges of the nation 
deputing them. The establishment of consuls is one of the 
most useful of modern commercial institutions They- were 
appointed about the 12th century, in the opulent states of Italy, 
such as Pisa, Lucca, Genoa, and Venice, and their origin has 
been ascribed to the necessity for extraordinary assistance in 
those branches of commerce formerly carried on with barbarous 
and uncivilized nations, (e) The utility of such a mercantile 
officer has been perceived and felt by all trading nations, and 
the Mediterranean trade in particular, stands highly in need of 
such accredited agents. (/) Consuls have been multiplied and 
extended to every part of the world, where navigation and com- 
merce can Successfully penetrate, and thfir duties and privileges 


(a) Bynk. Q. Jur. Pub. lib. 2, c. 7. • 

(b) Wicqm fort’s L’Amb. tom, i, sec. 14. Martens, p. 217. 

(c) B. 4, c. 6, sec. 77. 

(d) B^nk. ubi supra. Vattel, b. 2, c. 12, sec, 156<. Martens, b. 2, c. 1, sec. 3. ^The 
Eliza Ann, \ DodsOn’s Adm. Rep. 244. Both Vattel and Kluber agree, that a treaty 
concluded under a full power, cannot, in honor, be rejected without very sufficient 
re^fSons, as by violation of instructions, mutual error, a mor^'^l or physical impossibil- 
ity, &c. Wheaton’s Ele'inents, 3d edit. pp. 303-306. See, in Wheaton’s Elements, 
3d edit p. 335, a reference to the most respectable writers on diplomatic history. 

|e) 1 Cliitty on Commercial Law, 48, 49. 

(/> Jackson the Commerce of the Mediterranean, 30, c. 4. Consuls were not 
unk|^own to the ancient Athenians, and they had them in ^he commercial ports in 
which they traded, to protect the interests and property of Athenian merchants. St. 
.John’s History of the Manners and Customs of Ancient Greece, vol. iii. 282. 



OF THE LAW OF NATIONS. 


51 


#LEO. II.] 

are now generally limited and defined in treaties of com- 
merce, or by the * statute regulations of the country which *42 
they represent. In some places they have been invested 
with judicial powers over disputes between their own merchant^ 
in foreign ports ; but in the commeroial treaties made by Great 
Britain, there is rarely any stipulation for clothing them with 
judicial authority, except in treaties with the Barbary powers ; 
•and in England it has been held, that a consul is not strictly a 
judicial officer, and they have there no judicial power, (a) It 
has been urged by some writers, as a matter highly expedient, 
to establish rules requiring merchants abroad to submit their 
disputes to the judicial authority of their own consuls, particu- 
larly with reference to shipping concerns. But no government 
can invest its consuls with judicial power over their own sub- 
jects, in a foreign country, without the consent of the govern- 
ment of the foreign country, founded on treaty ; and there is no 
instance in any nation of Europe, of the admission of criminal 
jurisdiction in foreign consuls, (ft) ^ The laws of the United 
States, on the subject of consuls* and vice-consuls, (c) specially 


{a) Mnnsfiold, Ch. J., in Waldron v. Coombe, 3 Taunt Rep. 162. 1 Chitty, 50, .51. 

(b) ]'ard(‘ssu«?, C'ours do Droit Comm. tom. v. sec. 1450, 1451, 5th edit. Opinions 
of the Attorncys-Gcneral of the Dnited States, vol. i. 786. 

(r) Acts of Conjrrcss of 14th April, 1792, c. 24, and of I'ebruary 28, 1803, c. 62. 


A By an Act of Congre.«s of Aug. II th, 1848, the commissiojier and consuls of tho United 
States, appointed to reside in China, are invested with lugh judicial powers as to crimes 
and misdemeanors eoiiiniitted l)y#eitizeiis of the United States in the dominions of China; 
and also with civil jurisdiction to execute the treaty stipulations between the two coun- 
tries; and in matters of eontnict made or to be executed at or near the Cliinese ports. 
The laws of the United States, and, where they are deficient, tlie common law, are ex- 
tended to such jurisdictions; and if defects still remain, the commissioner may make 
decrees. The provisions of this act are extended to Turkey, and are there to be executed 
by th^ ministers and consuls. % ' 

See a paper by the late Attorney-General upon tho Authority of Consuls in China. 
Opin. of Attvs-Gen. vol. vii. p. 496. 

It is stipulated bj the convention between the United States and the Sultan of Borneo, 
that the American consul^shall have exclu.sive jurisdiction of, all case^, in which a citi- 
zen of the United States is charged with the commission of a crime in any part of the 
dominions of his Highness, the Sulmn; and shall have power to decide, without any in- 
terference by the local authorities, all disputes or c^tferences to which American citizens 
may be parties. 10 U. S, Sta#909. And it is stipulated by the convention between the 
United States and Japan, that Americans committing offences in Japan, shall be tri6|^by 
the American consul-general or consul, and be punished according to American laws. 
11 U. S. Sfcat. 728. 
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authorize them to receive the protests of masters and others 
relating to American commerce, and they declare that consular 
certificates, under seal, shall receive faith and credit in the courts 
^ the United States.^ It is likewise made their duty, where 
the laws of the country permit, to administer on» the personal 
estates of American citizens, dying within their consulates, and 
leaving no legal representative, and to take charge of and secure 
the effects of stranded American vessels, in the absence of the^ 
master, owner, or consignee ; and they are bound to provide for 
destitute seamen within their consulates, and to send them, at 
the public expense, to the United States. It is made the duty 
of American consuls and commercial agents, to reclaim desert- 
ers, and discountenance insubordination, and to lend their aid 
to the local authorities for that purpose, and to discharge the 
seamen cruelly treated, (a) It. is also made the duty of masters 
of American vessels, on arrival at a foreign port, to deposit their 
registers, sea-letters, and passports with the consul, vice-consul, 
or commercial agent, if any, at the port, though this injunction 
only applies when the vessel* shall have come to an entry, or 
transacted business at the port. (6) These particular powers 
and duties are similar to those prescribed i)y British con- 
*43 sUls, and to consuls under the consular * convention be- 
tween the United States and France, in 1788 ; and they 


(а) Act U. S. 20th July, 1840, c. 23, see. 11, 17. Sec infra^ vol. hi. 199,» the treaty 
between the United States and Hanover, to the same effect. 

(б) Toler v. White, Warc^s llcp. 277. Matthews i;. Offley, 3 Sumner, 115. 

• ican consuls, having no judicial power, cannot take cognizance of the offences of sea- 
men in foreign ports, nor exempt the master fiom his own responsibility. The Win. 
Harris, U. S. D. Court of Maine, Ware’s Rep. 367. But when an American vessel 
pats into a port of necessity for repairs, a survey to ascertain the damage may, it* 
seoins, according to usage, be directed by the American consul, ns part of bis oificial 
duty, l^otter v. The Ocean Ins. Co, C. C., U. S«for Massachusetts, OctobeF,4887, 
$ Sumner, ^7. The Englisli Prerogative Court, before Sir Herbert Jenner, in 1839, 
in the case of Aspinwall v. The Queen’s Proctor, 2 Curteis, 241, held, that an Amer- 
ican consul was not, in that capacity, permitted by the law^pf England to administer 
upon the personal cstat<?of a domiciled citizen of the United States dying in England. 
The Crown takes charge of the property in trust, for payment of debW and distribu- 
*tion, according to the law of the owner’s domicil. * ^ 


^rown r. The Independence, Crabbe, 64. Johnson v. The Coriolanus, Orabbe, 289. 
No American consul Is invested, by virtue of his office, with authority to exempt an ene- 
my’s vessel fi*om confiscation or capture. The Amado, 1 Newberry’s Adm. 490** 
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are in accordance with the usages of nations, and are not to be 
construed to the exclusion of others, resulting from the nature 
of the consular appointment, (a) The consular corwention be- 
tween Praifce and this country, in 1778, allowed consuls to. 
exercisoi police over all vessels of their respective nations, “ within 
the interior of the vessels,’^ and to exercise a species of civil 
jurisdiction, by determining disputes concerning wages, and 
between the masters and crews of vessels belonging to their 
own country. The jurisdiction claimed under the consular 
convention with France, was merely voluntary, and altogether 
exclusive of any coercive authority; (b) and we liave no treaty 
at present, which concedes even such consular functions, (c) ^ 
The doctrine of our courts is, (^/) that a foreign consul, duly 
recognized by our government, may assert and defend, as a 
competent' party, the rights of property of the individuals of his 
nation, in the* courts of the United States, and may institute 
suits for that purpose, without any special authority from the 
party for wliose benefit he acts.^ But the court, in that case, 
said that they could not go so far as to recognize a right in a 
vice-consul to receive actual restitution of the property, or its 
proceeds, without showing some specific power for the purpose, 
from the party in interest. 


(а) Boa\v(*s’s L. M. vol. i. tit. Consuls, pp. 292, 293. 

(б) Mr. Pickcriiio' to Mr. Pinckney, January IGth, 1797. 

(c) By t’rtc treaties of eonimcreo and navigjation between the United States and the 
#Kingdom of Hanover, May 20tli, 1840, article 6, and between the United States and 
Portugal, of 23d April, 1841, it provided that consuls, vice-consuls, and commer- 
cial agents, sho.iild have the right, as such, to sit as judges and arbitrators in differ- 
ences between the masters and erews of tlio vessels belonging to the nation whose 
interests were committed to their charge, without the interference of the local author- 
ities, unless the conduct of the crews or of the captain should disturb the tranquilli|:y 
of the country, or the consuls .should require such a.ssistance, to cause their decisions 
to bci»ciirried into effect or suppiJVted. By the same treaties, foreign consuls may 
apply for the arrest and surrender of seamen deserting from their public apd private 
vessels in port. See, also, treaties to the like effect wdth Sweden, Prussia, and 
Russia. « 

(rf) Case of TheJBello Corrunes, 6 Wheaton, 168. 


1 But see the provisions of ti»e consular convention, concluded between the United 
States and France, February 28f 1863, lu U. S. Stat. 992. 

2 Sjiip Adolph, 1 Curtis, C. C. 87. A consul cannot intervene in behalf of his sover- 
eign, in a state where the sovereign has a resident 'minister or ambassador. Robson r. 
The Huntress, 2 Wall, Jr. 0. 0. 69. 

6 * 
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No nation is bound to receive a foreign consul, unless it has 
agreed to do so by treaty, and 4he ref^usal is no- violation of 
the peace and amity between the nations. Consuls are to be 
approved and admitted in the usual form ; and if^ any consul 
be guilty of illegal or improper conduct, he is liable to jjave his 
exequatur^ or written recognition of his character, revoked, and 
to be punished according to the laws of the country in which he 
is consul ; or he may be sent back to his own country, at 
*44 > the discretion of the government * which he has oflended. 

The French consuls are forbidden to be concerned in 
commerce, and, by the Act of Congress of February 28th, 1803, 
American consuls residing on the Barbary coast are forbidden 
also ; but British and American consuls are generally at liberty 
to be concerned in trade ; and in such cases the character of 
consul does not give any protection to that of merchant, when 
these characters arc united in the same person, {a) Though the 
functions of a consul would seem to require that he should not 
be a subject of the state in which he resides, yet the practice of 
the maritime powers is quite lax on this point, and it is usual, 


(a) Beawes’s L. M. vol. i. tit. Consuls, p. 291. 1 Chitty, 57, 58. Tho Indian Chief, 
3 Bob. Adm. Rep. 27. Vattel, b. 4, sec. 114. Arnold and Ramsay v. U. Ins. Co. 

I Johnson^s Cases, 36.’1. Tho treaties of commerce and navigation between tho 
United States and Hanover, May 20th, 1840, art. C, and between the United States and 
Portugal, of 23d of April, 1841, art. 10, afford a sample of the stipulation usual in 
commercial treaties dn this subject : “ If any of tho said consuls shall carfy on trade, 
they shall be subjected to the same laws and usages to which private iridividuals of^ 
their nation arc subjected in the same place.” Aijierican consuls abroad have no 
salaries, and are paid by fees of office, except the consul at London, who has a salary 
of $2,000. A suggestion was made in Congress in March, 1840, that it would be 
advisable to change our consular system in that respect, by confining consuls to their 
biyiness of consuls, and to allow them .salaries. Tho Secretary of State of the 
United States, in his report to Congress of the 1 2th December, 1846, strongly recom- 
mended a revision and amendment of the consular system of the United State^ and 
that the number, appointment, and compensation of consuls be regulated, and their 
duties and fees defined. He recommended the establishment of consuls-general, 
especially in respect to the Barbary states, and some of tl^ ports in tho Levant j and 
he suggested a provision for 74 consuls and 55 vice-consuls, and also < for consular 
agents ; and that those in the more important ports be paid by salaries out of the 
'^nblic treasu^, and with a proliibition to engage *in mercantile pursuits! American 
consuls ircre generally commission merchants residing abroad ; and foreign com- 
merce ought not to be taxed with consular fees, except for limited purposes ; and the 
fees ought to be regulated by tho*tonnage of the vessel. A consular code ought to 
define the powers and duties of consuls. 
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and thought most convenient, to appoint subjects of the foreign 
country to be consuls at its ports* 

A consul is not such a public minister as,to be entitled to the* 
privileges appertaining to that character, nor is he under the 
special protection of the law of natipns. He is entitled 4o priv* 
ileges to a certain extent, such as for safe-conduct, but he is 
not entitled to the jus gentium. Vattel thinks (a) that his func- 
tionj^ require that he should be independent of the ordinary 
criminal jurisdiction of the country, and that he ought not^to be 
molested, unless he violates the law of nations by some enor- 
mous crime; and that, if guilty of any crime, he ought to be 
sent home to be punished. (6) But no such immunities have 
been conferred on consuls by the modern practice of nations ; 
and it may be considered as settled law, that consuls do not 
enjoy th^J protection of the law of nations, any more than other 
persons who enter the country under a safe-conduct. In civil 
and criminal cases they are equally subject to the laws of the 
country in which they reside, (c) ^ The same*doctrine, de- 
clared by the public * jurists, has been frequently laid down *45 
in the English and American courts of justice, {d) It 
seems, however, from some decisions in France, mehtioned by 
Mr. Warden, {e) that foreign consuls cannot be prosecuted 
before a French tribunal, for acts done by them in France, by 
order of their government, and with the authorization of the 
^French government, and that, in general, a consul cannot be 


• (rt) B. 2, c. 2, see. 34. % 

(h) De Steck, Essai sur Ics Consuls, sec. 7, p. 62, Berlin, 1790, draws the same 
conclusion, from the commercial treaties in Europe since 1664. 

(c) WicquefortN L’Amb. b. 1, c. 5. Bynk. de Foro Legat. c. 10. Martens^s 

Summ. b. 4, c»3, sec. 8. Beawes’s L. M. vol. i. tit. Consuls. Barbuit’s case,‘Ta^ 
bot’s Cases, ♦281. Valin’s Ord. vol. i. liv. 1, tit. 9, de Consuls. Pavdessys, Droit 
CoAm. tom. iv. 148, 183. Opinions of the Attorncys-General of the United States, 
vol. i. 45, 302. Washington, 1841. . ' 

(d) Viveasb u. Becker, 3 Maule & Selw. 284. Clarke u. Cretico, 1 Taunt. Rep'. 
106. United States v.^Ravara, 2 Dallas, 297. The Commonwealth v, Kosloff, 
3 Serg. & Rawle, 545. De La Foret’s case, 2 Nott & M’Cord, 217. 

(«) On Consuls, pp. 108-116.1 ‘ 

1 A foreign eonsul’s exemption from suit in a state court, is a privilege which he can 
^neither waive nor renounce. Valarino v. Thompson, 8 Seld.j676, Griffin v. Domiuguez, 
2 Duer, 656. 
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prosecuted without the pievious consent of his government. 
Consular privileges are much less extensive in Christian than in 
'Mahometan countries. In the latter they cannot be imprisoned 
for any cause whatever, except by demanding justice against 
them o& the Porte, (a) and fiicy partake very* considerably of the 
character and importance of resident ministers. They are dip- 
lomatic agents under the name of consuls, and enjoy the rights 
and privileges which the Ottoman Porte recognizes in rclj^tion 
to the. foreign ministers resident at .Constantinople. (6) By 
treaty, an entire immunity is usually given to the persons, do- 
mestics, and effects of the resident consuls, and no consuls 
reside with the Barbary states but under the protection of 
treaties, (c) 

{a) 1 Chittj, 71. 

(b) Calliere, de la Maniere de Ncgocicr avee Ic8 Souverains, part i. p. 94, London, 
edit. 1750. The whole Frank quarter of Smyrna is at this day under the jurisdiction 
of European consuls, and all matters touching the rights of foreign residents fall 
under the exclusive cognizance of the respective consuls. So the consuls of Barce- 
lona, in the middle ages, were clothed with many of the functions of modern resident 
ministers. In the negofiations of the American minister, Mr. Cusliing, with the 
Chinese government, in 1844, the former observed, that in the intercourse between 
Christian and Mahometan states, the Christian foreigner was exempted from tlie 
jurisdiction of the local authorities, and subjected to the jurisdiction of the minister, 
consul^ or other authorities of his own government. It was observed, in the report 
of the Secretary of State, in 1846, already referred to, that by treaties of the United 
States with Turkey and China, oftenees committeil, by American citizens in those 
countries, were to be tried and pqnishcd by the consuls j and the governments of the 
countries, when required, were to alford aid to enforce consular decisions.^ * 

(c) Shaler^s Sketches of Algiers, pp. 39, 307. By the treaty of amity and com- 
merce between the United States and tlic Sultan of Muscat, in Arabia, ratified on the 
30th of June, 1834, American corisiils may be appointed to reside in the ports of the 
Saltan, where tlie principal coniiuereo is carried on, (and which, of course, may in- 
clude ports on the African coast, and in the Island of Zanzibar, within the domains of 
the Sultan.) Such consuls arc to be exclusive judges of all disputes in suits wherein 
American citizens shall he engaged with each other, and to receive th« property of 
American citizens dying wiihm his dominions ; andPtlic persons and property of»tlie 
consuls and ef their households, at;c to be inviolate. The consular establishment of 
the United States is very imperfect, and especially in relation to the countries in the 
Bast Indian regions. The claims of commerce, as well as thi character of the United 
States, would seem to require tliat the functions of consuls, and the provision for 

i The status of consuls, by the law of nations, is clearly defined iu an opinion by the 
late Attorn^-Glmeral. Opin. of Attys-Gen. vol. vii. 342.^^ The same paper contains a 
discussion of the validity of marriages performed by American consuls iu foreign states. 
The subject is further examined in the same volume, p. 18. By the stat. 12 and 13 Viet, 
c. 68, valid marriages may be solemnized under the sanction of British consular officers. 
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Considering the importance of th« consular functions, and 
the activity which is required of them in all great maritime 
ports, and the approach which consuls make to the efficacy and 
digiiity of diplomatic characters, it was a wise provision in the 
constitution of the United States, which gave to the* Supreme 
Court original jurisdiction in all cases affecting consuls, as well 
as aiqbasftadors and other public ministers ; and the federal 
jurisdiction is understood to be exclusive of the state courts, (a) 


their support, should be better regulated, and that they ought not to be left to the 
necessity of making their consular duties subsidiary to their business as merchants 
and factors. Sec a valuable plan in relation to consular establishments in the coun- 
tries cast of the Cape of Good Hope, in a pamphlet entitled “ Outline of a Consular 
Establishment for the United States of America in Eastern Asia,"* and which is 
noticed in the North American Review for October, 1838, followed by some judicious 
reflections on the subject. i 

Consuls residing in the five free ports of Cliina, established by the treaty of peace 
between Great Britain and China, in 1842, have, by the subsequent commercial treaty 
in 1843, between those powers, 'Enlarged consular functions, including those which are 
in some respects judicial and executive. 

(a) Commonwealth v, Ko.sloflr, 5 Sbrg. & Rawle, 545. Hall v. Young, 3 Pickering, 
80. Davis v. Packard, 7 Peters’s U. S. Rep. 276. Sarlori v. Hamilton, I Green*8 
N. J. Rep. 107. See, also, iw/ro., pp. 298, 304. 


^ The Act to regulate the Diplomatic and Consular System of the United States was 
passed August 18, 1856. It« provisions, which explicitly define the functions and author- 
ity of consuls, embrace many of the important features suggested in the above and pre- 
ceding notes. 
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LECTURE IIL 

OF THE DECLARATION, AND OTHER EARLY MEASURES OF A STATE 

OF WAR. 

In the last Lecture we considered the principal rights and 
duties of nations in a state of peace ; and if those duties were 
generally and duly%ulfillcd, a new order of things would arise, 
and shed a brighter light over the history of human affairs. 
Peace is said to be the natural state of man, and war is under- 
taken for the sake of peace, which is its only lawful end and 
purpose, (a) War, to use the language of Lord Bacon, (ft) is 
one of the highest trials of right ; for, as princes *and states 
acknowledge no superior upon earth, they put themselves upon 
the justice of God by an appeal to arms. The history of man- 
kind is an almost uninterrupted narration of a state of war, and 
gives color to the extravagant theory of Hobbes, (c) who main- 
tains, that the natural state of man is a state of war of all 
against all ; and it adds plausibility to the conclusions of those 
other writers, who, having known and studied the Indian 
character, insist, that continual war is tlic natural instinct and 
appetite of man in a savage state. Tt is doubtless true, that 
a sincere disposition for peace, and a just appreciation of its 
blessings, are the natural and necessary result of science and 
civilization. 

* 48 " * The right of self-defence is part of the law of our 

fencc^^^^ nature^ and* it is the indispensable (Juty of civil society 
to protect its members in the enjoyment of their rights,. 

{a) Cic. dc 8ff. 11 and 23. drotius, b, 1, c. 1. Bjrlamaqui, part 4, c, 1, sec. 4. 
Vattel, h. 4, c. l. 

(b) Bacon’s Works, vol. iii. p. 40. 

(c) ILeviathan, part 1, c. 13. 
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both Qf person and property. This is the fundamental principle 
of the social compact. An injury, either done or threatened, to 
the perfect rights of the nation, or of any of its members, and 
susceptible of no other redress, is a just cause of war. The 
injury lyay consist, not only in the direct violation of personal 
or political rights, but in wrongfully withholding vrhat is due, 
or in the refusal of a reasonable reparation for injuries com- 
mittejl, or of adequate explanation or security in respect to 
manifest and impending danger. («) Grotius condemns the 
doctrine that war may be undertaken to weaken the power of 
a neighbor, under tlie apprehension that its further increase 
may render him dangerous. This would be contrary to justice, 
unless we were morally certain, not only of a capacity, but of 
an actual intention to injure us. We ought jrather to meet the 
anticipated danger by a diligent cultivation and. prudent man- 
agement of our own resources. We ought to conciliate the 
respect and good will of other nations, and secure their assist- 
ance, in case of need, by the benevolence and justice of our 
conduct. War is not to be resorted to without absolute neces- 
sity, nor unless peace would be more dangerous and more 
miserable than war itself. An injury to an individual member 
of a state is a just cause of war, if redress be refused ; but a 
nation is not bound to go to war on so slight a foundation for 
it may of itself grant indemnity to the injured party, and if this 
cannot b,e done, yet the good of the whole is to be preferred to 
the welfare of a part, (b) Every milder method of redress is 
to be tried, before the jjation makes an appeal to arms ; and 
this is the sage and moral precept of the writers on natural 
law. 

* If the question of right between two powers be in any * 49 
degree dubious, they ought to forbear proceeding to ex- 
tremities, and a nation would be condemned by the impartial 
voice of mankind, if it voluntarily went to war upon a claim 
of which it doubted' the legality. But, on political subjects, we 
cannot expect, and are not to look for the same rigorous dem; 
^oustration as in the physical sciences. Policy is a science of 

(а) Grotius, b. 2, c. 1 and 22. Kutherforth, b. 2, c. 9. Vattci, b. 3, c. 3, sec. 26. 

(б) Grotius, b. 2, c. 22-25. Eutherfortb, b. 2, c. 9. 
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calculations and combinations, arising out of times, places, 
and circumstances, and it cannot be reduced to absolute sim- 
plicity and certainty. We must act according. to the dictates 
of a well-informed judgment, resting upon a diligent and careful 
examination of /acts ; and every pacific mode of redrq^s is to 
be tried faithfully and perseveringly, before the nation resorts 
to arms. . • 

Assistance If One nation be bound by treaty to afford assistance, 
y treaty, between its ally and a third power, the 

assistance is to be given whenever the casm feederis occurs ; but 
a question will sometimes arise, whether the government, which 
is to afford ‘^the aid, is to judge for itself of the justice of the 
war on the part of the ally, and to make the right to assistance 
depend upon its gvvn judgment. Grotius is of opinion, {a) 
that treaties of that kind do not oblige us to participate in a 
war, which appears to be manifestly unjust on the part of the 
ally ; and it is sajd to be a tacit condition annexed to every 
treaty made in time of peace, and stipulating to afibrd succors 
in time of war, that the stipulation is only to apply to S. just 
war. To give assistance in an unjust war on the ground of the 
treaty, would be contracting an obligation to do injustice, and 
no such contract is valid, (b) But to set up a pretext of this 
kind to avoid a positive engagement, is extremely hazardous, 
and it cannot be done, except in a very clear case, without 
exposing the nation to the imputation of a breach cf public 
faith. In doubtful cases, the presumption ought rather to be 
in favor of our ally, ^and of the .justice of the war. 

* 50 * The doctrine that one nation is not bound to assist 

another, under any circumstances, in a War clearly unjust, 
is similar to the principle in the feudal law, to be met with in 
the Book of Feuds, compiled from tfie usages of the Lombards, 
and forpilng part of the common law of Europe during the 
prevalence of the feudal system. A vassal refusing to assist his 
liege lord in^a just war, forfeited his feud, ^f the justice of the 
war was even doubtful, or not known affirmatively to be unjust, 
the vassal was bo Aid to assist ; but iV tbft war appeared to him 

(a) B. 2, c. 25. * 

(^) Vattcl, b. 2, c. 12, sec. 168 ; b. 3, c. 6, sec. 86, 87. 
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to be manifestly unjust, he was undeir no obligation to help his 
lord to carry it on offensively, [a) 

A nation, which has agreed to render assistance to another, 
is not obliged to furnish it when the case is hopeless, or when 
giving •the succors would expose the state itself to imminent 
danger. Such extreme cases are tacit exceptions to the obliga- 
tion of the treaty ; but the danger must not be slight, remote, 
nor contingent, for this would be to seek a frivolous case to vio- 
late a solemn engagement. (6) In the case of a defensive alli- 
ance, the condition of the contract does not call for the assistance, 
unless the ally be engaged in a defensive war ; for in a defensive 
alliance; the nation engages only to defend its ally, in case he 
be attacked, and even then we are to inquire whether he be not 
justly attacked, (c) The defensive alliance* applies only to the 
case* of a war first commenced, in point of fact, against the ally; 
and the power that first declares, or actually begins the war, 
makes what is deemed, in the conventional law of nations, an 
offensive wwr, (d) The treaty of alliance between France and 
the T^nited States, in 1778, was declared, by the second 
article, * to be a defensive alliance, and that declaration * 51 
gave a character to the whole instrument ; and conse- 
quently, the guaranty, on the part o/ the United States, of the 
French possessions in America, could only apply to future de^ 
fensive wars on the par-t of France. Upon^that ground, the 
government of this country, in 1793, did not consider themselves 
bound to depart from their neutrality, and to take part with 
France in the war in which she was then engaged, (e) The 
war of 1793 was first actually declared and commenced by 
France, against all the allied powers of Europe, and the nature 

,of the guaranty required us to look only to that fact. (/) 

% 

(aj Feud. lib. 2, tit. 28, sec. 1. (6) Vattcl, b.^3, c. 6, sec. 92. 

(c) Vattcl, b. 3, c. 6, sec. 79, 83, 90. * 

(cif) A war may be defensive in its principles, though offensive In its operations j as 
where attack is the best mode to reped a menaced invasion, and the casws foederis of a 
defensive alliance will apply. He who first renders the application of force necessary, 
is the aggressor, though he i^y nAt be the one who first adlaally applies it. . Yattel, 
b. 3, c. 6, sec. 91, 100. Kdin! Review, No. 39, pj* 244, 245. • 

(aj See Pacificus, written in 1 793, by Mr. Hamilton, then Secretary of the Treasury j 
and sec the Instructions from the Secretary of State to the American Ministers to 
France, July I5th, 1797. 

(/) Several instances are mentioned in Wheaton^s Flements of International Law, 
VOL. I, 6 
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peciara- the ancient republics of Greece and Italy, the 
tlonof war. right of declaring war resided with the people, who 
retained, in their collective capacity, the exercise of a large por- 
,tipn of the sovereign power. Among the ancient Germans it 
belonged also to the popukr assemblies, {a) and the power was 
afterwards continued in the same channel, and actually resided 
in the Saxon Wittenagemote. (ft) But in the mon'drchics of 
Europe, which arose upon the ruins of the feudal system^ this 
important prerogative was generally assumed by the king, as 
appertaining to the duties of the executive department of gov- 
ernment. Many publicists (c) consider the power as a part of 
the sovereign authority Of the state, of which the legislative de- 
partment is an essential branch. There are, however, several 
exceptions to the generality of this position ; for in the limited 
monarchies of England, France, and Holland, the king alone 
declares war, and yet the power, to apply an observation of 
Vattel to the case, is but a slender prerogative of the crown, if 
the parliaments or legislative bodies of those ‘kingdoms will act 
independently, since the king cannot raise the money 
* 62 requisite to carry on * the war without their consent. The 
wild and destructive wars of Charles XIL led the states 
of Sweden to reserve to tjiemselves the right of declaring war; 
and in the form of government adopted in Sweden, in X772, (d) 


3d edit. »325-334, of the occurrence of the cas»s fiederis in the case of a defensive alli- 
ance. A distinction is made^ in the later writers on public law, between the law of 
nations and international law, originating, it is said, wi^h Jeremy Bcntbam. Thus Mr, 
Wheaton calls one of his works the Hi.story of the Law of Nations, and the other, 
Elements of International Law. Chancellor d’Agucsseau long ago noticed the distinc- 
tion between Jus inter Gentes and Jus Gentium inter Civitates. ^International law seems 
to relate more particularly to rights and duties arising from 80 (^ial, commercial, and 
pacific .mtercourse between difiercut nations, and may be subdivided into public and 
private international law. ** % ^ 

(a) T.'icrt. de M. G. c. 11. 

{h) Millar's View of the English Government, b. 1, c. 7. In the capitulation or 
great charter, signed by Christopher TI., King of Dcnma'ik, on his election to the 
throne in 1319, by the diet or assembly of the nobles, it was, among other things, de- 
clared, that he should no^ake war without the advice and consent of the prelates 
and best men qf, the kingdom. Bi^op Muller's Ancioift History and Constitution of 
Denmark, reviewed in the Foreign Quarterly Review, 17o. 21. 

(c) Puff. b. 8, c.«6, sec. 10. Vattel, b, 3, c. I, sec. 4. 

(rf) Art. 48, But this free constitution of Sweden was overturned before the end 
of the year 1772, and a simple despotism established in its stead. 
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the right to make war was continued in the same legislative 
body. This was the provision in those ephemeral constitutions 
which appeared in Poland and France the latter part of the last 
century ; and as evidence of the force of public opinion on this 
subject^ it may be observed, that in* the constitution proposed 
by Bonaparte, on hisVe-ascension of the throne of France, in 
1815, the* right to levy men and money for war was to rest 
entirely upon a law to be proposed, to the House of Represent- 
atives of the people, and assented to by them. In this coun- 
try, the power of declaring war, as well as of raising the sup- 
plies, is wisely confided to the legislature of the 'Union ^ and 
the presumption is, that nothilig short of a strong ^case, deeply 
affecting our essential rights, and ;^vhich cannot receive a pacific 
adjustment, after all reasonable efforts shall have been exhausted, 
will ever prevail upon Congress to declare war. 

It has been usual to precede hostilities by a public declara- 
tion communicated to the enemy. It was the custom of the 
ancie^nt Greeks and Romans to publish a declaration of the 
injuries they had received, and to send a herald to the enemy’s 
borders to demand satisfaction, before they actually engaged in 
war ; and invasions without notice were not looked upon as 
lawful, (a) War was declared with religious preparation 
and solemnity. According to Ulpian, (6) they * alone *o5 
were reputed enemies against whom the Roman people 
had publicly declared war. During the middJe^ages, a previous 
declaration of war was held to be requisite, by the laws of 
honor, chivalry, and religion. Louis IX. refused to attack the 
Sultan of Egypt until he made a previous declaration to him ' 
by a herald at artns ; and one of his successors sent a herald, 
with great formality, to the governor of the Low Countries, 
wh(yi he declared war agjiinst Spain,* in 1635. (c) But, in mod- 
ern times, the practice of a solemn declaration madp to the 
enemy^ has fallen into disuse, and the nation contents itself 


(a) - Potter^s Antiquities of Gre^, b. 3, c. 7. Livy, b. yp. 3^. Cic. de Off. b. 1, 

c. 11. De Repub. lib. 3. ^ % 

(b) Dig. 49, I5f 24. Cicetl^ says, that under the Roman kings it was instituted 
law, that the war was unjust atid impious, unless declared and proclaimed by the 
heralds under religious sanction. De Regub. lib. 2, 17. 

(c) Emerigon, Traitd des Ass. p. 561. 
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with making a public declaration of war -within its own 
territoi^y, and to its own people. The jurists* are, however, 
divided in opinion, in respect to the necessity or justice of some 
previous declaration to the enemy in the case of offenj^ive war. 
Qrotius (a) considers a previous demand of satisfaction 5 ‘ and a 
declaration, as requisite to a solemn and •lawful war ;^and Puf- 
fendorf (b) holds acts of hostility, which have not beeif preceded 
by a formal declaration of ^war, to be no better than ac^,s of 
piracy arid robbery. Emerigon (c) is of the same opinion ; and 
he considered the hostilities exercised by England, in the year 
1755,^pri6r to any declaration of war, to have been in contempt 
of the law of nations, and cond<?mned by all Europe. Vattel 
strongly recommends (d) a previous declaration of war, as being 
required by justice and humanity* and he says, that the fecial 
law of the Romans gave such moderation and religious solem- 
nity to a preparation, of war, and bore such marks of wisdom 
and justice, that it laid the solid foundation of their future 
greatness. 

Bynkershoek has devoted an entire chapter to this 
* 64 question, (e) *^and he maintains that a declaration of war 
is not requisite by the law of nations, and that though it 
l^ay very properly be made, it cannot be required as a matter 
of right. The practice rests entirely on manners and magna- 
nimity, and it was borrowed from the ancient Romans. All 
that he contend^ for is, that a demand of what we conceive to 
be due shoi|ld be previously made. We are not bound to 
accompany tha1> demand with threats of hostility, or to follow 
it with a public declaration of war ; and he cites many instances 
to show, that within the last two centuries, wars have been 
frequently commenced without a previous declaration. Since 
the ti*me of Bynkershoek, it has become settled by the practice 
of Europe, that war may lawfully exist by a declaration which 
is unila^pral only, or without a declaration *on either sid|. It 


(rt) B. 1, c. ^ 1 , sec. 4. 

(^) B. 8, c. 6, soc. 9. 

(f) Traitfedes Ass. tom. 1. p. 563. 

(d) B. 3, c. 4, sec. M. 

(e) llj^usest. J. Pub. b. 1, c. 2. 
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may begin with^mutuar hostilities, (a) After the peace of Ver- 
sailles, in 1763, formal declarations of war of any kind seem to 
have been discontinued, and all the necessary and legitimate 
consequences of war flow at once from a state of public hos- 
tilities, .duly recognized, and explicit]^ announced, by a domes- 
tic maniftjgto or state paper. In the war between England and 
France, 1778, the first public act on the part of the English 
government was recalling its minister, and^hat single act was 
considered by France as a breach of the peace between the two 
countries. There was no other declaration of war, though each 
' government afterwards published a manifesto in T^ndication of 
its claims and conduct. The same thing may be said of the 
war which broke out in 1793, and again in 1803 ; and, indeed, 
in the war of 1756, though a solemn and formal declaration of 
war, in the ancient style, was made in June, 1756, vigorous 
hostilities had been carried on between England and France 
for a year preceding: In the war declared by the United 
States against England, in 1812, hostilities were imme- 
diately commenced on our part ^as soon as the Act of *55 
Congress was passed, without waiting to communicate to 
the English government any notice of our intentions. 

But, though a solemn declaration, or previous notice to the 
enemy, be now laid aside, it is essential that some formal public 
act, proceeding directly from the competent source, should an- 
nounce to the people at home, their new relations and duties 
growing out of a state of war, and which should equally apprise 
neutral nations of the fs^pt, to enable them to conform their con- 
duct to the rights belonging to the new state of things. War, 
says Val^l, (d) is at present published and declared by manifes- 
toes, Such an official act operates from its date to legalize all 
hostile acts, in like manner as a treaty of peace operates from 
its date to ;annul them. Xs war cannot lawfully be commenced 
on the part, of the United States without an Act of Congress,- 
such an Act is, ol* course, a formal official notice to all the world, 
and equivalent to the most solemn declaration. 

When war is duly declared, it is not merely a war between 


(а) Sir Wm. Scott, 1 Dodson's Adm. Rep. 247. 

( б) B. 3. c. 4. sec. 64. 
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war *^btna8 adverse government in their political 

subjfcte. characters. Every man is, in judgment of law, a party 
to the acts 9 f his own government, and a war between the 
governments of two* nations, is a war between all the indi- 
viduals of the one, and a^l the individuals of which tlje other 
nation is composed. Government is the representative of the 
will of all the people, and acts for the whole society. This is 
the theory in all goWnments ; and tha best writers on th^ law 
of nations concur in the doctrine, that when the sovereign of a 
state declares war against another sovereign, it implies that the 
whole natioll declares war, and that all the subjects of the one 
are enemies to all the subjects of the other, (a) Very important 
consequences concerning the obligations of subjects are deduci- 

Enemy’s ble from this principle, 

witiiuftiic *When hostilities have commenced, the first 

mntry- objects that naturally present themselves for de- 

tention and capture, are the persons and property of the enemy, 
found within the territory on the breaking out of the war. 
Accoiyling to strict authority, a state has a right to deal as an 
enemy with persons and property so found within its power, 
and to confiscate the property, and detain the persons as prison- 
ers of war. {b) No one, says Bynkcrshoek, evp required that 
notice should be given to the subjects of the enemy, to with- 
draw their property, or it wapld be forfeited. The practice of 
nations is, to appropriate it at once, without notice, if ^ there be 
no special convention to the contrary. But though Bynkcr- 
shoek lays down this, as well as other. rules of war, with great 
harshness and severity, hc mentions several instances, arising in 
the 17th, and one as early as the 15th century, of stipulations 
in treaties, allowing foreign subjects a reasonable time after 
the war breaks put, to recover and dispose of their effects, 
or to Y^itidraw them. Such stipulations have now become 
an established formula in commercial treaties, (p) ^ Emeri- 

(а) Grotias, b. 3, c. 3, sec. 9 ; c. 4, sec. 8. Burlamaqui, part 4, c. 4, (wc. 20. Vat- 
tel, b. 3, c. 5, sec. 70. 

(б) Grotiua; b. 8, c. 9, sec. 4 ; sc. 21, sec. 9. Bynk. QasBSt. J. Pub. c. 2 and 7 

Martens, b. 8, c. 2, sec. 5. ' • # 

(c) A liberal provision of thia (ind is inserted in the treaty of amity and commerce 

1 See our treaties with Peru, Quatemala, and Costs Bios, 10 U. S. Stat. 
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gon (a) considers such treaties as an affirmance of common right, 
or the public law of Europe, and the general rule laid down by 
, some of the latter publicists is in conformity with that provis- 
ion. (b) The sovereign who declares war, says Vaftel, can neither 
detain those subjects of the enemy who are in his dominions at 
the time j|f the declaration of war, nor their effects. They came 
into the country under the sanction^ o:^ public faith. By 
perniitting them to enter his territories, and contin ue * there, * 57 
the sovereign tacitly promised them protection and secu- 
rity for their return. He is, therefore* to allow tl}em a rea- 
sonable time to retire with their effects, and if they stay be- 
yond the time, he has a right to treat them as disarmed ene- 
mies, unless detained by sickne^ss, or other insurmountable 
necessity, and then they cure to be allowed a further time. It 
has been frequently, provided by treaty, that foreign subjects 
should be permitted to remain, and continue their business, not- 
withstanding a rupture between the governments, so long as 
they conducted innocently ; and when there was no such treaty, 
such a liberal permission has been often announced in t^ie very 
declaration of war. (c) Sir Michael Foster (d) mentions several 
instances of such declarations by the King of Great Britain, and 
he says, that aliens werR thereby enabled to acquire personal 
chattels, and to maintain actions for the recovery of their per- 
sonal rights, in as full a manner as alien friends. • 

Besides those stipulations in treaties, which have softened the 
rigors of war by the civili:^ng spirit of commert^, many gov- 
ernments have made ^ipecial provision, in their own laws and 
ordinances, for the security of the persons and property of ene- 


between the United States and the Jlepnblic of Colombia, which was ratified at Wiish- 
ingt^n. May 27, 1825, and bctwi^'n the United States and the Republic of Venezuela, 
by the treaty of friendship and commerce in May, 1 836. 

(a) Tom. i. p. 567, 

‘(6) Vattcl, b. 3, c. 4, i^c. 63. Azuni, part 2, c. 4, art. 2, *sec. 7. Le Droit Public 
dc I’Barope, par Mabiy, G^uvrt>s, tom. vi. p. 334. Burlamaqui, part 4, c. 7, sec. 6. 

(c) Vattel, b. 3, c. 4, sec. 63. See the treaty of commerce between the United 
States and the Republic* of Chifi. Mav. 182.3. art. 2.3. wbirh nfTordM that normanent 
protection. 1 

(rf) Discourse of High Treason, pp. 185, 186. 


^ And see the treaty with the Argentine Confederation, July 27, 1853. 
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my^s subjects, found in the country at the commencem^jnt of 
wsir* (a) 

It was* provided by Magna Charta, (b) that upon the breaking ^ 
out of war, foreign merchant found in England, and belonging 
to the country of the enemy, should be attached, “ withoi^t harm 
of body or goods,” until it should be known how English 
*58 merchants were treated by the enemy ; ‘‘ and if our * mer- 
chants,” said the charter, “ be safe knd well treated there, 
theirs shall be likewise with us.” It has been deemed extraor- 
dinary, that such a libefal provision should have found a place 
in a treaty between a feudal king and his barons ; and Montes- 
quieu (c) was struck with admiration at the fact, that a protec- 
tion of that kind should have been made one of the articles of 
English liberty. But this provision ^as confined to the effects 
of alien merchants who were within the realm at the com- 
mencement of the war, and it was understood to be confined to 
the case of merchants domiciled there, (d) It was accompanied, 
also, with one very ominous qualification ; and it was at least 
equally, if not greatly excelled, by an ordinance of Charles V. 
of France, a century afterwards, which declared that foreign 
merchants who should be in France at the time of the declara- 
tion of war, should have nothing to fear, for they should have 
liberty to depart freely with their .effects, (e) The spirit of the 
provision ip Magna Charta was sustained by a resolution of the 
judges, in the time of Henry VIIL, when they resofved^, that if 
a Frenchman came to England befpre the war, neither his per- 
son nor goods should be seized. (/) TJlie statute of staples, of 
27 Edw. III. c. 17, made a still more liberal and precise enact- 
ment in favor of foreign merchants, residing in England, when 
war commenced between their prince and the king of England. 

(a) Bj the Spanish decree of February, 1829, making Cadiz a free port, it was de-. 
dared, that in the event of war, foreigners whS had established themselves there. for 
the purposes of commerbe, and becoming alien enemies by means of the war, were to 
be allowed a proper time to withdraw, and tlicir property was to be sacred from all 
sequestration or reprisal. 

(d) Ch.30. 

(c) Esprit def Lois, 20, 14. 

(d) 1 Hale's P. C. 93. 

(e) HenaulCs Abreg. Chron. tom. i. 338. 

(/) Bro. tit. Property, pi. 38. Jenk. Ccut. 201, case 22. 
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They were to have convenient warning of forty days, by procla- 
mation, to depart the realm with their goods; and if they could 
not do it within that time, by reason of accident, they were to 
have forty days more to pass with their merchandise, and with 
liberty, ill the mean time, to sell the same. The Act of Congress 
of the 6th of July, 1798, c. 73, *wa8 dictated by the same hu- 
mane and Enlightened policy. It authorized the President, 
in *case of war, to direct the conduct to be observed *59 
towards subjects of the hostile nation, being aliens, and 
within the United States, and in what cases, and upon what 
security, their residence should be permitted ; and it declared, in 
reference to those who were to depart, that they should be 
allowed such reasonable time as might be consistent with the 
public safety, and according to the dictates of humanity and 
national hospitality, “ for the recovery, disposal, and removal of 
their goods and effects, and for their departure.^^ 

But however strong the current of authority in favor of* 
of the modern and milder construction of the rule of 
national law on this subject, the point; seems to be no 
longer open for discussion in this country ; and it has become 
definitively settled, in favor of the ancient and sterner rule, by 
the Supreme Court of the United States, (a) The effect of war 
upon British property found in the United States, on land, at 
the commencement of the war, was learnedly discussed and 
thoroughly considered, in the case of Brown ; and the Circuit 
Court of the United States, at Boston, decided, (b) as upon a 
settled rule of the law ol nations, -that the goods of the enemy 
found in the country, and all the vessels and cargoes found 
afloat in our ports, at the commencement of hostilities, were 
liable to seizure and confiscation ; and the exercise of the right 
reste^d in the discretion of the sovereign of the nation. When 
the case was brought up, on appeal, before the Supreme Court 
of the Unit^ States, the broad principle was assumed that war 
gave to the sovereign full right to take the persons, and confis- 
cate the property of the enemy wherever found ; and that the 
mitigations of this rigid rule, which the wise and humane policy 


(a) Bj-owii 0 . The United States, 8 Cranch, UO. See, also. Ibid. 228, 229. 
(h) The Cargo of the Ship Emulous, 1 Qallison, 563. 
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of modern times had introduced into practice, might, more or 
less, affect the exercise of the right, but could not impair the 
right itself. Commercial nations have always consider- 
* 60 able property in* * the possession of their neighbors ; and, 
when war breaks ofjt, the question, what shall be done 
with the enemy's property found in the country, is one rather of 
policy than of law, and is one properly addressed to 1:he consid- 
eration of the legislature, and not to the courts of law.r The 
strict right of confiscation of that species of property existed in 
Congress, and without a legislative act authorizing its confis- 
cation, it could not be judicially condemned ; and the Act of 
Congress of 1812, declaring war against Great Britain, was not 
such an act. Until some statute, directly applying to the sub- 
ject, be passed, the property would continue under the protec- 
tion of the law, and might be claimed by the British owper at 
the restoration of peace.^ 

Though thfs decision established the right, contrary to much 
of modern authority and practice, yet a great point was gained 
over the rigor and violence of the ancient doctrine, by making 
the exercise of the right to depend upon a special Act of Con- 
gress.2 

Hostile cm- practice, so common in modern Europe, of im- 

bargoes. posing embargoes at the breaking out of hostility, has, 
apparently, the effect of destroying that protection to property, 
which the rule of faith and justice gives to it, when brought 
into the country in the course of trade, and in the confidence of 
peace. Sir William Scott, in the case/)f The Boedes Lust, {a) 
explains this species of embargo to be art act of a hostile nature, 
and amounting to an implied declaration of war, though liable 
^ to be explained away and annulled, by a subsequent accommp- 

(u) 5 Rob. Rep. 233. 

1 Schooner Juanita, 1 Newberry, Adm. 362. 

The generous policy, respecting enemy property, which was adopted by the belliger- 
ent powers In the late Russian war, is illustrated by tlie Order in Council of the British 
Government of the 16th of April, which was communicated to the American Secretary ol 
State, May 9, l/’-64. See Cong. Doc< 33 Cong. 1 Sess. H. R. No. 108, p. 6. It was ordered 
that all Russian merchant ships, which had sailed, before' the 16th of May, from any Rue- 
elan port in the Baltic or White Seas, should bo permitted to enter any port in her Maj- 
esty’s dominions', discharge their cargoes, depart without molestation, and continue their 
voyages to any port not blockaded. 
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dation between the nations. The seizure is an act at first 
equivocal, as to the effect, though hostile in the mere execution, 
and if the matter in dispute termirfates in reconciliation, the 
seizure becomes a mere civil embargo; but if it terminates 
otherwiske, the subsequent hostilities <have a retroactive effect, 
and fender the embargo a hosflle measure, ab initio. The prop- 
erty detained is deemed enemy’s property, and liable to 
condqjunation. This * species of reprisals for some pre- * 61 
yious injury is laid down in the books as a lawful meas- 
sure, according to the usage of nations ; but it is often repro- 
bated ;• and it cannot well be distinguished from the practice of 
seizing property found within the territory upon the declarafibn 
of war. It does not differ in substance from the conduct of the 
Syracusans, in the time of Dionysius the elder, (and which 
Mitford considered to be a gross violation of the law of nations,) 
for they voted a declaration of war against Carthage, and im- 
mediately seized the effects of Carthaginian traders in their 
warehouses, and Carthaginian richly laden vessels in their har-. 
bor, and sent a herald to Carthage to negotiate, (a) But this 
act of the Syracusans, near four hundred years before the 
Christian era, was no more than what is the ordinary practice 
in England, according to the observation of Lord Mansfield, in 
Lmdo v. Rodney, (b) “ Upon the declaration of war, or hostili- 

ties, all the ships of the enemy,” he says, “ are detained in our 
ports, to, be confiscated as the property of the enemy, if no 
reciprocaj. agreement is made.” 

Reprisals by commissipn, or letters of marque and Letters of 
reprisal, fronted to one or more injured subjects, in the 
name and by the authority of a sovereign, is another 
mode of redress for some specific an jury, which is considered to 
be compatible with a statg of peace, and permitted by the law 
of nations. The case arises when one nation has committed 
some direct tind palpable injury to another, as by withholding a 
just d^bt, or by violence to person or property, and has refused 
to give any satisfaction. The reprisals may be made in support 
of the rights of u subject, as well as those of the sovereign, and 


(a) Mitf. Hist, of Greece, vol t. 402-404. 
{b) Doug. Rep. 613. 
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for the acts of the subject as well as for those of the sovereign. 
The commission is not to be issued except in a case clearly 
just — re minime dubid; and it authorises the seizure of the 
property of the subjects as well as- of the sovereign* of the 
offending nation, and to bring it in. to be detained as ss pledge, 
or disposed of under judicial sanction, in like manner asiif it 
were a process of distress^ under national autjhority for some 
debt or duty withheld, (a) These letters of reprisal, as*being 
applicable to a state of peace, have been, frequently recognize^ 
and regulated by treaty, (ft) The French ordinance of the ma- 
rine of 1681, (c) regulates minutely this remedial process, and 
thd judicial ’ sa^iction requisite to the proceedings under letters 
of reprisal, and which Valin considlts to be sage precautions, 
proper to temper the rigor of this perilous mode of redres^. (d) 
General reprisals upon the persons and property of the subjects 
of another power^are equivalent to open war ; but these special 

(а) Bynk. Q. J. Pub. (s 24. Yaitel, b. 2, c. 18, see. 342, 344, 347, 3.53. Piiff. 
Droit (Ics Gens, par Barbcyrac, b. 8, c. 8, see. 13, n. 1. Valin, Comm. tom. ii. tit. 
des lA*ttre.s do Marque, pp. 414, 416. Traitc des Prises, p. 331. Emcrigon, Traitd 
des Ass. vol. i. ,569. Message of the President of the United States to Congress, 
December 1, 1834. The right of government to^cnforec the just elaims of its sub- 
jects against a foreign government, for debts duly contracted arid unjustly withheld, 
is not to be questioned. It is admitted by statesmen and jurists, and was so stated 
by Lord Palmerston in the British Parliament, in July, 1847, that governments had 
a right^to erJoree by reprisals tli(‘ claims of ilieir subjects for debts against the sub- 
jects of other governments, if relief be denied by the non-execution or the improper 
administration of the laws in the foreign courts. Protection is due froin.governmcnt 
to its subjects in their persons and property ; but tly interference on the part of gov- 
ernment to enforce that <luty, must always be a que.stion of cxpcdicllb^ The gov- 
ernment of the United States ex}>rcssly acknowledged, and in one or more instances 
acted upon that principle. President Jackson, in 1834, suggested such a measure' 
against Prance; and in 1847, one ground of the war between the United States and 
Mexico was the non-payment by Mexico of debts due to American citizens. 

(б) Sec, for this purpose, the treaty of Mutistc., between Spain and'HolUnd^ in 
1648, The treaties between England and Holland, in 16l>4 and 1667. The treaty of 
Kyswick, art. 9. The treaty of Utrecht, art. 16. Treaty between tte United States 

* and the Uepublic of Colombia, in 18g5. 

(c) Liv.'S, tit. 10, Des Bcpiisailles. 

{(I) In the time of Edward II., and for some sqpeccding reigns, the power of grant- 
ing letters of { 9 arque and reprisal, against the subjects of a foreign state, that refused 
to render justice to the subjects of the crown of EngKind, was vested in the Court of 
Chancery. It was in the nature of a judicial process and of a private remedy. The 
capture was in the nature of a security to obtain justice. Lord Campbell on the 
Lives of the Lord Chancellors, vol. i. 205. 
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letters of marque and reprisal, limited to a specific object, are 
spoken of generally, and even in the articles of confederation 
of the United States, in 1781, (a) as issuing “in times of peace.” 
They are, however, regarded by Barbeyrac, Emerigon, and other 
publicists, as a species of hostility, afi imperfect war, and usu- 
ally prelude to open hostilities. The favorable or adverse issue 
of the hazardous experiment will depend, in some degree, uj|pn 
the matter in demand, and, in a much greater degree, upon the 
relative situation, character, strength, and spirit of the nations 
concerned. (6) * 

* The claim of a right to confiscate debts, contracted * 62 
by individuals in time of peace, and which remain due Coiiriscatioii 
to subjects of the enemy at ihe declaration of war, rests 
very much upon tfic same prin(uples as that concerning enemy’s 
tangible property, found in the country at the; opening of the 
war; though 1 think the objection to the right of confiscation, 
in this latter case, is much stronger. In former times, the right 
to confiscate debts was admitted as a doctrine of national law, 
and (iroiins, Puftendorf, and Bynkershoek pronounced in favor 
of it (r) It had 1he countenance of the civil law ; (d) and 
even Cicero, in his Offi(ies, (e) when stating the cases in which 
‘promises are not to be kept, mentions that of the creditor be- 
coming thd enemy of the country of the debtor. Down to the 
year 1737, the general opinion of jurists was in favor ^of the 
right ; batt Vattel says, that a relaxation of the rigor of the rule 
has since taken place among the sovereigns of Europe, and 

{a) Art, 9. 

(6) War does not exist merely on the suspension of the usual relations of peace. 
Commerce may be suspended or interdicted between the subjects of dififerent states, 
without producing a state of war, Rejjrisals aitd embargoes are forcible measures of 
redrciA, but do not, per se, constifhte war, nor does the furnishing of specific assist- 
ance to one of the parties at war, according to a previous stipulation. Vide infray 
p. 116. Mr. Manning, in his Commentaries on the Law of Nations, p. 98, after show- 
ing the imperfect definitions given by publicists, defines an open and solemn war to be 
'‘the state of nations among wliom there is an int^ruption of all pacific relations, and 
a general contention by force, ffut}*orized by the sovereign.” 

(c) Grotius, b. 1, c. 1, see. 6 ] h. .3, c. 8, see. 4. ^PufF. lib. 8, c. 6,49, 20. Bynk. 
lib. 1, c. 7. Lord Hale also lUd it down to be the lav.‘ of England. 1 Hale’s P. C. 
95. 

(d) Dig. 41,. 1 and 49, 15. 

(e) Lib. 3, c. 26, 

VOL. I, 
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that, as the custom has been generally received, he who should 
act contrary to it, would injure the public faith ; for strangers 
trusted his subjects only from a firm persuasion that the gen- 
eral custom would be observed, {a) There has frequently been 
a stipulation in modern •treaties, that debts or money<3 in the 
public funds should not be confiscated in the event of war ; 
ai^ these conventional provisions are evidence of the sense of 
the governments which are parties to them, and that the* right 
of confiscation of debts and things in action, is against 
*63 good policy, and ought *to be discontinued. The trea- 
ties between the United States and Colombia, in 1825, 
and Chili, in 1832, and Venezuela, in 1836, and the Peru- 
Bolivian Confederation, in 1838, aiM Ecuador, in 1839, con- 
tain such a provision ; but the treaty betweerf the United States 
and Great Britain, in 1795, went further, and contained the ex- 
plicit declaration, that it was ‘‘unjust and impolitic” that the 
debts of individuals should be impaired by national differences. 
A very able discussion of this assumed right to confiscate debts 
was made by Mr. Hamilton, in the numbers of Camillus, pub- 
lished in 1795. He examined the claim to confiscated private 
debts, or private property in banks, or in public funds, on the 
ground of reason and principle, on those of policy and expedi- ^ 
ency, on the opinion of jurists, on usage, and on canventional 
law ; ^and his argument against the justice and policy of the 
claim was exceedingly powerful. He contended it to be against 
good faith for a government to lay its hands on private prop- 
erty, acquired by the permission, or upon the invitation of the 
government, and under a necessarily implied promise of protec- 
tion and security. Vattel says, that everywhere, in case of a 
war, funds credited to the public are exempt from confiscation 
and seizure. Ertierigon (6)*and Martins (c) make the same^dec- 
laration. The practice would have a very injurious influence 
upon the general sense of the inviolability and sanctity of private 
contracts ; and with debtors who* had a nice and accurate sense 
of justice and honor, the Tequisition of government w^ould not 
be cheerfuljy or readily ol^eyed. Voltaire has given {d) a strik- 


(a) Vattel, b. 3, c. 5, sec. 77. (6) Des Ass. tom. i. 567. 

(c) B, 8, c. 2, sec. 5. (cf) Essai sur les Moeurs et PEsprit des Nations. 
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iiig instance of the impracticability of confiscating property de- 
posited in trust with a debtor, and of the firmness of Spanish 
faith. When war was declared between France and Spain, in 
1684, the ’king of Spain endeavored to seize the property 
of the French in Spain, but * not a single Spanish factor * 64 
would betray his French correspondent, (a) 

Notwithstanding the weight of modern authority, and of argu- 
ment,i against this claim of right on the part of the sovereign, 
to confiscate the debts and fundh of the subjects of his enemy 
during war, the judicial language in this country is decidedly 
in support of the right. In the case of Brown v. The United 
States^ (b) already mentioned, Judge Story, in the Circuit Court 
in Massachusetts, laid do#n the right to confiscate debts and 
enemy’s property found in the country, according to the rigor- 
oua doctrine of the elder jurists ; and he said the opinion was 
fully confirmed by the judgment of the Supreme Court in Ware 
V. Hylton^ (r) where the doctrine was explicitly asserted by some 
of the judges, reluctantly admitied by others, and denied by 
none. Chief Justice Marshall, in delivering the opinion of the 
Supreme Court, in the case of Brown, observed, that between 
debts contracted under the faith of laws, and property acquired 
in the course of trade on the faith of the same laws, reason drew 
no distinction, and the right of the sovereign to confiscate debts 
was precisely the same with the right to confiscate other^ 
property^und in the country. This right, * therefore, was * 65 
admitted to exist as a settled and decided right, stricto jure, 
though, at the same time, it was conceded to be the iftiiversal 
practice, to forbear to seize and to confiscate debts and credits. 


(а) The English Coiiit of K. B. declared, in the casoof Wolflf v Oxholm, 6 Maulo 
& SeltK. 92, that an ordinance of J^onmark, in 18()7, pending hostilities witli England, 
which scquestcied debts due from Danish to English subjects, and caused them to be 
paid over to the Danish government, was not a defence to a suit in England for the 
debt, and that the ordinance was not conformable to the usage of nations, and was 
void. It was observed by the court, that the right of confiscating debts, contended 
for on the autjiority of Vattel, b 2, c. 18, see 344 , b. 3, c 5, sec 77, was not recog- 
nised by Grotius, (see Grot, hb 3,*c. 7, sec. 4, and c. 8, sec. 4,) and was impugned 
by PuJP^ndorf (b 8, c. 6, sec.^22) and others , afld that no instancS had occurred 
of the exercise of the right, except the ordinance in question, for upwards of a cen- 
tury. 

(б) 8 Craneb, 110. (c) 3 Dallas, 199. 
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We may, therefore, lay it down as a principle of public law, so 
ftr as the same is understood and declared by the highest judi- 
dal authorities in this country, that it rests in the discretion of 
the legislature of the Union, by a special law for that purpose, 
to confiscate debts contraKJted by our citizens, and due to the 
enemy ; but, as it is asserted by the same authority, this right 
is contrary to universal practice, and it may, therefore, well be 
considered as a naked and impolitic right, condemned by the 
enlightened conscience and judgment of modern times. 

If property should have been wrongfully taken by the state 
before the war, and be in the country at the opening of the war, 
such property cannot be seized, but must be restored ; because, 
to confiscate that species of enemy’s prop^rtyj would be for the 
government to take advantage of its own wrong, ^fhe cele- 
brated Report of the English law officers of the crown, 1753, in 
answer to the Prussian Memorial, stated, that French ships 
taken before the war of 1741, were, during the heat of the war 
with France, as well as afterwards, restored by sentences of the 
admiralty courts, to the French owners, (a) No such property 


(rt) The case of the Silesian loan containsf in the discussions between the Prussian 
and British courts, in 1752, a memorable exposition of the law of nations on the sub- 
ject of belligerent rights and duties. The Report of the high and distinguished law 
officers of the crown, in answer to the Prussian Memorial, made in 1753, was declared 
by sucli eminent writers as Vattel and Alontcsquieu, to be an excellent and unanswer- 
able tract on the law of nations. See the substance of the discussion in, Wheaton’s 
History of the Law of Nations, edit. N. Y. 1845, pp. 206-2J7, and the Report at largo. 
Collectanojsi Juridica, vol. i. p. 95. The case is worthy of special notice, not only for 
the authority of the work, but for the recognition of*the sanctity of private debts and 
contracts, in opposition to the pretensions of the riglits of war and conquest. In that 
.case, a loan of money was made hy British creditors to the Emperor of Germany, in 
1735, and foi* the better security of the payment of the loan, with interest, he nvort- 
gaged his revenues of the Duchies of Silesia ; and when Silesia was conquered* by 
Prussia, tiie Empress Queen, who had succeeded ^ the sovereignty of the country, 
before its contjuest, coded the Dudiies to the King of Prussia, upon condition that 
king should be rcsponsi])lc for the debt, and he assumed the payment of it. The king 
afterwards seized the revenues, by way of reprisal and igderonity against losses by 
British cruisers, under lawful capture and condemnation by the laws of war. The 
Kep#t showed, unanswerably, as Montesquieu admitted, that the of Prussia 
could not lawfully seize the mortgaged revenues or debt, by way of reprisal,^ and that 
he was bound ffy the law of nntioifs, and every princi|^e of justice*, to pay the British 
creditors. The King of Prussia, by treaty in 1756, agreed to take off the seques- 
tration laid on the Silesian debt, and pay the capital and interest due to the British 
creditors. 
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was. ever attempted to be confiscated ; for had it not been for 
the wrong done, the property would not have been within the 
. king’s dominions. And yet even such property is considered to 
be subject to the rule of vindictive retaliation ; and Sir William 
Scott /)l?served, in the case of The Sg^nta Cruz, {a) that it was 
ihe constant practice of England to condemn property seiz^ 
before the •war, if the enemy condemns — and to restore, if the 
enerriiy restores. 

• One of the immediate and important consequences *66 
of the declaration of war, is the absolute interruption Trading 
and interdiction of all commercial correspondence, in- enemy, 
tercourse and dealing between the subjects of the two 
countries. The idea that any commercial intercourse, or pacific 
dealing, can lawfully subsist between* the people of the powers 
at war, except .under the clear and express sanction of the 
government, and without a special license, is utterly incon- 
sistent with the new class of duties growing out of a state of 
war. (6) The interdiction flows necessarily from the principle 
already stated, that a state of war puts all the members of the 
two nations respectively in hostility to each other ; and to suffer 
individuals 4^ carry on a friendly or cornmercial intercourse, 
while the two governments were at war, would be placing the 
act of government and the* acts of individuals in contradiction 


(а) 1 Rob. llcp. 50. 

(б) The doctrine goes to the extent of holding it nnlawful^fter the commencement 
of war, except under the special licen.se of the government, to send a vessel to the 
enemy's country to bring liornd*, with their permission, one’s own property, which 
was there when the war broke out. It would be liable to seizure, in tramitUy as ene- 
my’s property. The Rapid, 8 Cranch,*! 55. Potts ?;. Bell, 8 Term llcp. 548. In the 
case of The Juffrow Catliarina, 5 Rob. Adin. Rep. 141, and of The Hoop, 1 Rob. 
196, Sir Wm. Scott inculcated very strictly the duty of applying in all cases for the 
protection of a license, where pre^erty is to be withdrawn from the country.of the 
enemy, as being the only safe course. Mr. Duer, in his Treatise on Insurance, vol. i. 
pp. dCl-SGe, ably and successfully contends, that when a subject finds himself in an 
enemy’s country on the breaking out of war, ho may return diligently to his country, 
mth his propeHy^ without -rendering it justly liable to confiscation by the prize courts 
of his own jjpnntry; though the language of Mr. Justice Story, in the cases o^Tho 

in 1 Gallison, 309, and The? Mary, Id. 621, goes to the extent of the severe 
denial of that right under any^ircumstauces. If Ihe adverse belliger^t allow such a 
right, as, see sttpm, ^ 56, surely his own country ought to exercise the same lenity. 
Su(^ was the decision of the Supreme Court of Ifew York, in Amory v. McGregor, 
15 Johnson, H. 94. 
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to each other. It would counteract the operations of war,*aad 
throw obstacles in the way of the public efforts, and lead to 
disorder, imbecility,^ and treason. Trading supposes the exist- 
ence of civil contracts and relations, and a reference to courts of 
justice; and it is, therefoitC, necessarily, contradictory t<j j state 
of war. It affords aid to the enemy in an effectual manner, by. 
enabling the merchants of the enemy’s country to support their 
government, and it facilitates the means of conveying iiitelli- 
gence, and carrying on a traitorous correspondence with the 
enemy. These considerations apply with peculiar force to mar- 
itime states, where the principal object is to destroy the marine 
resources and commerce of the enemy, in order to force them 
to peace.* (a) It is a well-settled doctrine in the English courts, 
and with the English jurists, that there cannot exist, at the same 
time, a war for arms, and a peace for commerce. The war puts 
flip end at once to all dealing and all communication with each 
other, and places every individual of the respective ^gov- 
*67 ernments, as *well as the governments themselves, in a 
state of hostility. (6) ^ This is equally the doctrine of all 
the authoritative writers on the law of nations, and of the mari- 
time ordinances of all the great powers of Europe, is equally 
the received law of this country, and was so decided frequently 
by the Congress of the United Sta#s during the revolutionary 
war, and again by the Supreme Court of the United States 
during the course of the last war ; and it is difficult to conceive 
of a point of doctrine more deeply or extensively rooted in the 
general maritime law of Europe, and \n the universal and im- 
memorial usage of the whole community of the civilized world. 

It follows, as a necessary consequence of the doctrine 
wfe- the illegality of all intercourse or traffic, without 
express permission, that all contracts with the enemy, 
made during war, are utterly void, l^lie insurance of enemy’s 

(а) I Chitty on Commercial Law, 378. 

(б) Potts V, Bell, 8 Term llep. 548. Willison v. Patteson, 7 Taunt. Bop.* 439. 
Storf, J., in The Joseph, 1 Gallison, ai9, 550, Ip The Julia, Id. 60 #603. Jongo 
Pieter^4 Rob. ^9. The Hoop, 1 Rob. 199, 217. The Rapid, 1 Galiisou, 306. . 


1 Clemontson v. Blossjg, 32 E. U & Eq. 644. The court will not grant a commission 
♦ to examine witnesses in an enemy’s country. Barrlck v. Buba, 32 E. L. & Eq- 166. 
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property is an illegal contract, because it is a species of tradp 
and intercourse, with the enemy. The drawing of a bill of ex- 
change, by an alien eneniy, on a subject of the adverse country, 
is an illegal and void contract, because it is a communication 
and coqtract. The purchase of bills ,pn the enemy^s country, or 
the remission and deposit of funds there, is a dangerous and 
illegal act, because it may be cherishing the resources and 
relieving the wants of the enemy. The remission of funds in 
money V or bills^ to subjects of the enemy, is unlawful. The 
inhibition reaches to every communication, direct or circuitous. 
All endeavors at trade with the enemy, by the intervention of 
third persons, or by partnerships, have equally failed, and no 
artifice has succeeded to legalize the trade, without the express 
permission of the government, (a) Every relaxation of the rule 
tends to corrupt the allegiance of the subject, and prevents 
* the war from fulfilling its end. The only exception to * 68 
this strict and rigorous rule of international jurisprudence 
is the case of ransom bills, and they are contracts of necessity, 
founded on a state of war, and engendered by its violence, (b) 
It is also a further consequence of the inability of the subjects 
of the two states, to commune or carry on any correspondence 
or business together, that all commercial partnerships existing 
between the subjects of the two parties, prior to the war, are 
dissolved by the mere force and act of the war itself ; though 
other contracts existing prior to the war are not extinguished, 
but the remedy is only suspended, and this from the inability 
of an alien enemy to sj^e, or to sukain, in the language of 
the civilians, a persona standi in jiidicio. The whole of this 
doctrine, respecting the illegality of any commercial intercourse 
between the inhabitants of two nations at war, was extensively 
reviewed, and the principal authorities, ancient and modern, 
foreign and domestic, were accurately examined, and the posi- 
tions which have been laid down established, in the case of 

S 

(tt) Willison V. Patteson, uh sup. The Indian Chief, 3 Rob. Rop. 22. Tho^onge 
Pieter, 4 Rl(|b. Rep. 79. The Fnipklin, 6 Bo%. Rep. 127. ^ 

. (6) There is another exception to the general^ rule, in the case a war contract 
msiiig out of# public necessfty, created by the war itself. This is the case of a bill 
of exchange drawn upon England by a British prisoner in France, for his owii sub* 
sistence, and indorsed to an alien enemy, and which the latter, on the return of pcacc^ 
was allowed to enforce. Antoine v. Morshead, 6 Taunt 237. 
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Qriswold v. WaddingioUj (a) decided in the Supreme Court of 
New York, and afterwards affirmed on error. 

This strict rule has been carried so far in the British adm^ 
ralty, .as to prohibit a remittance of supplies even to a British 
colony during its temporary subjection to the enemy, ar^d when 
the colony was under the necessity of supplies, and was only 
very partially and imperfectly supplied by the enemy^ (6) The. 
same interdiction of trade applies to ships of truce, or ^.artel 
ships, which are a species of navigation intended for the recov- 
ery of the liberty of prisoners of war. Such a special and 
limited intercourse is dictated by policy and humanity, and it 
is indispensable that it be conducted with the most exact and 
exclusive attention to the original purpose, as being the 
i 69 only condition upon Vhich the ihtercourse * can be toler- 
ated. All trade, therefore, by means of such vessels, is 
unlawful, without the express consent of both the governments 
concerned, (c*) It is equally illegal for an ally of one of the 
belligerents, and who.carries on the war conjointly, to have any 
commerce with the enemy, *A single belligerent may grant 
licenses to trade with the enemy, and dilute and weaken his 
own rights at pleasure, but it is otherwise w’hen aljied nations 
are pursuing a common cause. The community of interests, 
and object, and action, creates a mutual duty not to prejudice 
that joint interest ; and it is a declared principle of the law of 
nations, founded on very clear and just grounds, that ory3 of the 
belligerents may seize and inflict the penalty of forfeiture on 
the property of a subject of a co-alIy,jBpgaged in a trade with 
the, common enemy, and thereby affording him aid and com- 
fort whilst the othef ally was carrying on a severe and vigorous 
warfare. It would be contrary to the implied contract in every 
such warlike confederacy, that neither of the belligerents, with- 
out the other^s consent, shall do anything to defeat the common 
object, (d) 


(а) 15 Johns. Rep. 57. 16 Johns. Rep. 438, IS- C. Scholefield v. ]^ichelberger} 

7 Peterses U. S.^Hep. 586, S. P. ^ ^ 

(б) Case of The Bella Guidita, in 1785, cited in thfe case of The dioop, 

Kept 207. 

. (c) The Venus, 4 Rob. Rep, 355. The Carolina, 6 Rob. Rep. 336. 

(d) The Naynde, 4 Rob. Rep. 251. The Nbptunus, 6 Rob. Rep, 403. 
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In th#inve8tigation of the rules of the modern law , , 

. 1 1 1 . . . .Tndieml 

of nations, particularly with regard to the extensive deci‘»i()iis on 
field of maritime capture, reference is generally and 
freely made to the decisions of the English courts. They are in 
the hatg^t of taking accurate and comprehensive views oP^gen- 
eral jurisprudence, and they have teen deservedly followed by 
the courts* of the United States on all the leading points of 
national law. We have a series of judicial decisions, in Eng- 
land and in this country, in which the usages and the duties of 
nations are explained and declared with that depth of research, 
and th^ liberal and enlarged inquiry, which strengthen and 
embellish the conclusions of reason. They contain more 
intrinsic argument, more full and precise details, *more *70 
accurate illustrations, and are of more authority than the 
loose dicta of elementary writers. When those courts in this 
countr^, which are charged with the administration of interna* 
tional law, have differed from the English adjudications, we 
must take the law from domestic sources ; but such an alterna- 
tive is rarely to be met with ; and there is scarcely a decision in 
the English prize courts at Westminster, on any general ques- 
tion of public right, tliat has not received the express approba- 
tion and sanction of our national courts. We have attained 
the rank of a great commercial nation, and war, on our part, is 
carried on upon the same principles of maritime policy which 
have directed the forces and animated the councils of the naval 
powers of Europe. When the United States formed a compo- 
nenf part of the British ^empire, our prize law and theirs was the 
same ; and after the revolution it continued to be the same, as 
far as it was adapted to our circumstances, and was not varied 
by the power which was capable of changing it. The great 
value of a series of judicial decisions, in prize cases, and on 
other questions depending on the law of nations, is, that they 
render certain and stable the loose general principles of that law, 
and show their application, and how they are understood in the 
country where the tribunals are sitting. They are, therefore, 
deservedly received with very greaf respect, and are presumptive, 
though not conclusive*^ evidence of ilie law in the* given case. 
This was the language of the Supreme Court of the United 
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States, so late as 1815 ; (a) and the decisions of the®nglish 
high court of admiralty, especially since the year 1798, have 
been consulted and uniformly respected by that court, as enlight- 
ened commentaries on the law of nations, and affording a vast 
varie^ of instructive precedents for the application of Ijie prin- 
ciples of that law. They have also this to recommend them ; 

that they are preeminently distinguished for sagacity, wis- 
*71 dom, and learning, as *well as for the chaste and claijsical 
beauties of their composition. 

Many of the most important principles of public law have 
been brought into use, and received a practical applical^pn, and 
been reduced to legal precision, since the age of Grotius and 
Puffendorf ; and we must resort to the judicial decisions of the 
prize tribunals, in Europe and in this country, for information 
and authority on a great many points, on which all the leading 
text-books have preserved a total silence. The complicity of 
modern commerce has swelled, beyond all bounds, the nugiber 
and intricacy qf questions upon national law, ajid particularly 
upon the very comprehensive head of maritime capture. The 
iUegality and penal consequences of trade with the enemy ; the 
illegality of carrying enemy’s despatches, or of engaging in the 
coasting, fishing, or other privileged trade of the enemy; the 
illegality of transfer of property in transitu, between the neutral 
and belligerent ; the rules which impress upon neutral property 
a hostile character, arising either from the domicil of the.neutral 
owner, or his territorial possessions, or his connection with a 
house in trade in the enemy’s country, a/e all of them doctrines 
in the modern international law, which are cither not to be 
found at all, or certainly not with any fulness of discussion and 
power of argument, anywhere, but in the judicial investigations 
^to which I have referred, and which have given the highest 
authority and splendor to this branch* of learning. 

(a) 9 Cranch, 198. 
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OF THE VARIOUS KINDS OF PROPERTY LIABLE TO CAPTURE. 

It bqpomes important in a maritime war, to deter- 
mine with precision what relations and cfrcumstances when deem’ 
will impress a hostile character upon persons and prop- ^ 
erty ; and the modern international law of the commercial world 
is replete with refined and complicated distinctions on this 
subject. It is settled, that there may be a hostile character 
merely as to commercial purposes, and hostility may attach only 
to the person as a temporary enemy, or it may^ttach only to 
property of a particular description^ This hostile character, in 
a commercial view, or one limited to certain intents and pur- 
'p6ses only, will attach in consequence of having possessions in 
the territory of the enemy, or by maintaining a commercial 
establishment there, or by a personal residence, or by particular 
modes of traffic, as by sailing under the enemy’s flag or pass- 
port. This hostile relation, growing out of particular circum- 
stances, assumes as valid the distinction which "has been taken 
between a permanent and a temporary alien enemy. A man is 
said to be pcrrJlanently an alien enemy when he owes a perma- 
nent allegiance to the adverse belligerent, and his hostility is 
commensurate in point of time with his country’s quarrel. But 
he who docs not owe a permanent allegiance to the enemy, is 
an enemy only during the existence and continuance of certain 
circumstances. A neutral, for instance, said Ch. J. Eyre, {a) 
can be an alien enemy only with respect to his acts done under 
a local or temporary allegiance to a power at war, and when 
his temporary allegiance determines, , his hostile character de- 
termines also. 


(a) Sparenburgh v. BTannatyne, 1 Bos. & Poll. 163 . 
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It was considered by Sir William Scott, in the case of The 
PhiBnix^ (a) and again, in the case of The Trow Anna Catha^ 
rina, (b) to be a fixed principle of maritime law, that the posses- 
sion of the soil impressed upon the owner the character of the 
country, so far as the profluce of the soil was concerned, wher- 
ever the local residence of the owner might be. The produce 
of a hostile soil bears a hostile character for the purpose of 
capture, and is the subject of legitimate prize when taken in a 
course of transportation to any other country. The enemy’s 
lands are supposed to be a great source of his wealth, arid, per- 
haps, the most solid foundation of his power ; and ^whoever 
owns or possesses laiW in the enemy’s country, though he may 
in fact reside elsewhere, and be imevery other respect a neutral 
or friend, must be taken to have incorporated himself with the 
nation, so far as he is a holder of the soil ; and the produce of 
that soil is held to be enemy’s property, independent of the per- 
sonal residence or occupation of the owner. The reasonable- 
ness of this pilhclple will be acceded to by all maritime nations ; 
and it was particularly recognized as a valid doctrine by the 
Supreme Court of the United States, in Bentzon v. Boyle, (c) 

, . . , If a person has a settlement in a hostile country by, 

Duimcil m * . 11 . ^ 

tho enemy’s the maintenance of a commercial establishment there, 
he will be considered a hostile character, and a subject 
of the enemy’s country, in regard to his commercial transac- 
tions connected with that establishment. The position is a 
clear one, that*if a person goes into a foreign country, and 
engages in trade there, he is, by the law of nations, to be con- 
sidered a merchant of that country, and subject for all 
^75 civil purposes, * whether that counf/ry be hostile or neutral; 

and he cannot be permitted to retain the privileges of a 
neutral character, during his residervee and occupation jn an 
enemy’s country, {d) ^ This general rule has been applied by 


(a) 5 Kob. Rep. 21. (6) 5 Rob. Rep. 161. (o) 9 Cranch, 191. 

(d) Wilson i>. Marryat, 8 Term Rep. 31. M’ Connell v. Hector, 3 Bos. & Pull. 113. 
The Indian C^ief, 3 Rob, Rep. /2. Tho Anna Catharina, 4 Rob. Rep. 107. Tho 
President, 5 Rob. Rep. 277. Lord Stowcll, 1 Hagg.'Adm. Rep. 108, 104. 


1 The Amado, 1 Newberry, Adra. 400. *The Aina, 28 E. L. & Eq. 600. 
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the English courts to the case of Englishmen residing in a 
neutral country, and they are admitted, in respect to their bond 
fide trade, to the privileges of the neutral character, (a) In the 
case 9 f The Danous^ (b) the rule was laid down by the English 
House .Lords, in 1802, in. unrestricted terms ; and a British- 
born subject, resident in Portugal, was allowed the benefit of 
the Portuguese character, so far as to render his trade with 
•HoUffnd, then at war with England, not impeachable as an 
illegal j:rade. The same rul(i was afterwards applied (c) to a 
natural-born British subject domiciled in the United States, and 
it was held, that he might lawfully trade to a country at war 
with England, but at peace with the United States. 

This same principle, that, for all commercial purposes, the 
domicil of the party, without refereiico to the place of birth, 
becomes tlje test of national character, has becm repeatedly and 
explicitly admitted in the'couHs of the United States. If he 
resides in a belligerent country, his property is liable to capture 
as onemy’s property, and if he resides in a neutral country, he 
enjoys all th(i privileges, and is subject to all the inconveniences, 
of the neutral trade. He takes the advantages and dis- 
advantages, whatever they "^inay be, of the country of his. *76 
residence, (d) The doctriiKj is fouhded on the principles 
of national law, and accords with the ;^*eason and practice of 
all civilized nations. Jura amiltal ac PrivUegia et im~ 

munitat&s domicilii prior is, [e) A person is not, lioweven, per- 
mitted to acquire a neutral domicil, that will protect such a 
trade in opposition to the belligerent claims of his native coun- 
try, if he emigrate ffom tha{ country Jlagranlc bello. (/) Vat- 
tel (g-) denies explicitly tlie right of emigration in a war in 


9 

(а) MXyonnell w. Hector, .1 Bos. & Pull. 113. ThcEmanuol, 1 Kob. Hep. 296. 

(б) Cited in 4 Hob. H<*p 255, note. 

(c) Bell a. Held, 1 Mauif Selw. 720. 

((/) Case of the Sloop Chester, 2 Dallas, 41. Murray v. Schooner Betsey, 2 
Crunch, 64. Maley u. Shattuek, 3 Cranch, 488. Ijivingston v. Maryland Insurance 
Co. 7 Cranch, 5Q6. Tlie Venus, 8 Cranch, 253. The Frances. 8 Cranch. 363. 

^ (e) Voet* Comm, ad Pand. '/om. i. 347. 

(/) The Dos Hermanos, 2 Wheaton, 76. 

(^) B. 1, c. 19, sec. 220-223. 
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which his country is involved. It would be a criminal act. (a) 
This doctrine, is considered as settled in the United States. ($) 

The only limitation upon the principle of determining tte 
character from residence, is, that the party must not be found 
in hostility to his native country. He must do nothing incon-- 
sistent with his- native allegiance; and this qualification is an- 
nexed to the rule by Sir William Scott, in the eftse of The 
Emamel, and the same qualification exists in the French Jawf 
as well since as before their revolution, (c) It has been ques- 
tioned, whether the rule does not go too far, even with* this 
restriction ; but it appears to be too well and solidly settled to 
be now shaken. 

Domicil, It has been a question admitting of much discus- 
Its tost. . difficulty, arising from the complicated char- 

acter of commercial speculations, what state of facts constitutes 
a residence so as to change or fix the commercial character of 
the party. The animvs mancfidi appears to have been the point 
to be settled. The presumption, arisin^i^ from actual residence 
ill any place, is, that the party is there animo manendi^ and it 
lies upon him to remoye the pr^sumptiotl, if it should be requi- 
.site for his safety, {d) If the intention to establish a per- 
* 77 manent residence be ascertained, the recency * of the 
establishment, though it may -have been for a day only, is 
immaterial. If there be no such intention, and the residence be 
involuntary or constrained, then a resideneb, however long, does 
not change the original cliaracter of the parly, or give him a 
new and hostile one. (e) But the circumstances requisite to 
establish the domicil are flexible, and easily accommodated to 
the real truth and equity of the case. Thus it requires fewer 
circumstances to constitute domicil in the case of a native sub- 
ject, who returns to reassume his origipal character, than it^does , 
to impress the national character on a strane^er. ( f) The aito 

(a) SDe, also, to the same effect, Grotius, lib. 2, c. 5, sec. 2. Puffendorf, par Bar- 
beyrac, b. 8, c. 11, see. 3. 

(h) Ducr on Insurance, vol. i. 521. 

(c) 1 Rob. Rep. 296. Code Napoleon, Nos. 17, 21 Pothier^s Traits du Droit de 
Propri<^td, No. 94. 

(d) The Bernon, 1 Rob. Rep. 102. 

(«) The DJana, 5 Rob. Rep. 60. The Ocean, 5 Rob. Rci5. 90. 

{/) La Virginie,* Rob. Rep. 99. 
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a/nimo is, in each case*, the real subject of inquiry ; and when 
the residence exists freely, without force or restraint, it is usu- 
ally held to be complete, whether it be an actual, or only an 
implied residence. 

^Whea the residence is once fixed, and has communicated a 
national character to the party, it is not devested by a periodical 
absence, of even by occasional visits to his native country, (a) ' 
Nor is it invariably necessary that the residence be personal, in 
order to impress a person with a national character. TThe gen- 
.eral rule undoubtedly is, that a neutral merchant may trade in 
the ordinary manner, to the country of a belligerent, by means 
of a stationed agent there, and yet not contract the character of 
a domiciled person. But if the principal be trading, not on the 
ordinary fooling of a foreign merchant, but as a privileged 
trader of the eiiemy, such a privileged trade [)iits him on the 
same ground with their own subjects, and he would be consid- 
ered as suiricieiitly invested with the national charac^ter by the 
residence of his agent. Sir William Scott, in the case of The 
Ama Calhartna, (b) apjdied this distinction to the case of 
* st neutral, invested with'*the privileges of a Spanish mer- * 78 
chant, and the full benefit of the Spanish character; and 
this case has been followed to its fullest extent in this coun- 
try. (c) It affords a sample of that piercing and unwearied 
investigation which the courts of admiralty have displayed, in 
unravelling the intricate process by which an enemy’s trade 
wag attempted to be protected from hostile seizure, and in the 
application of sound principles of national law to new and com- 
plex cases. On the same ground it has been decided, (d) that 
an American consul-general in Scotland, committing his whole 
duty to vice-consuls, was deemed to have lost his neutral char- 
acter^ by engaging in trt^de in France ; and it is well settled, 
that if a foreign consul carries on trade as a * merchant, in an 


(a) 1 Acton, 116. 9 Cranch, 414. IVIarshall, Ch. J.,TheFriendschaft, 3 Wheaton, 

14. 

{b) 4 Rob. Rep. 107. 

(c) The San Jose Indiano,^ GalHson, 268. fii this ease, says Mr. Duer, in his 
work on Insurance, vol. i. 527, tlio language of Mr. Justice Story reflects the spirit 

emulates the style of the illustrious judge whose doctriues he adopts and defends. 

(d) The Twee Gebroeders, 4 Rob, Rep. 232. 



.88 ‘ OF TflK LAW OF NATIONS. [PART I. 

enemy’s country, his consular residence and character will not 
protect that trade from interruption* by seizure and .condemna- 
tion as enemy’s property, (a) 

A national character, acquired by residence, may be thrown 
off at pleasure, by a retuiji to tlie tiative country.^ Jt i^ an arf- 
vehtitious character, and ceases by non-residence, or when the 
party puts himself in motion dond fide.’, to quit the CGuntry 
anirno reverlendi ; and such an intention is essential, in order to 
enable the party to reassume his native characlK?r. (6) In the 
case of The Venus^ (r) the decisions of the English courts on 
the subject, of national character acquired by residence, and on 
the consequences of such acquired character, were recognized 
as being founded on ?souiid principles of public law. It was 
, declared, that the law of nations dislingui.shes between a 
^ 79 temporary residence in a foreign * country for a special 
purpose, and a residence, accompanied with an jintention 
to make it the party’s domicil, or permanent place of abode ; 
and that the doctrine of the prize courts, and the common-law 
courts of England, was the same on tins subjiect with that of 
the public jurists. As a consequence* of the doctrine of domi- 
cil, the court decided, that if a citizen of the United States 
should establish his commercial domicil in a foreign country, 
and hostilities slionld afterwards break out between that coun- 
try and the United States, his property, shipped before knowl- 
edge of the war, and while that domicil* continued, would be 

(а) Vattol, b. 4, e. 8, see, 114. The Indian Chicly 3 Hob* Rep. 22. Albrecht y. 
* Sussinan, 2 Ves. & Bea. 323. Arnold & Ramsey v. U. I. Company, I Johns. Cas. 

363. ^ . 

(б) 1’he Indian Chief, 3 Rob. lU^p. 12. The«Friendschnft, 3 Wheaton, 14. 

(c) 8 (b-aneh, 2rj3. The Venu.*^. In this case, Ch. J. Marshall dissented from th6 
decision of the court, and contended that a eorniner/jial domicil, wholly acquired in 
time of peace, ceased at the commencement of Iiostilities, which superseded the mo- 
tives that alone induced the forcif»n residence ; that the presumption of an intention 
to return to the native country at the first opportunity, was to be entertained ; and that 
tliis presumption ought to shield the property Qrom condemnation until delay or eir- 
cumstanecs should destroy that presumption. Mr. Duer, in his Treatise on Insur- 
ance, vol. i. 494-.508, considci-s this opinion of the Ch. J. as exceedingly able, and ho 
evidently concuis in that opinion*^ There is no doqbt of 'its superior solidity and 
ustice. 


1 United States v. Guillem, 11 How. U. S. 47. 
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liable to capture, on the ground that his permanent residence 
bad stamped him with tKe national character of that country,^ 
The hcftile charac^r was deemed to attach to the American 
•citizen, only in respect to his property connected with his resi- 
dence ii> the enemy’s country ; and the converse of the prop- 
osition was also true, that the subject of a belligerent state, 
domiciled fn a neutral country, was to be considered a neutral 
by both the belligerents, in reference to his trade. The doc- 
trine gf enemy’s property, arising from a domicil in an enemy’s 
country, is enforced strictly ; and equitable qualifications of the 
rule are generally disallowed, for the sake of preventing frauds 
on belligerent rights, and to give the rule more precision and 
certainj^y. 

In the law of nations, as to Europe, the rule is, that men 
take their national character from the general character of the 
country in which they reside ; and this rule applies equally to 
America. But in Asia and Africa an immiscible character is. 
kept up, and Europeans, trading under the protection of a fac- 
tory, take their national character from the establishment under 
which they live and trade. This rule applies to those parts of 
the world from obvious reasons of policy, because foreigners are ' 
not admitted there, as in Europe, ‘‘ and flie western part of the 
world,” into the' general body and mass of the society of the 
nation, but ftiey continue strangers and sojourners, not 
acquiriiii^ any national * character under the general sov- *80 
ereignty of the country, (a) 

National character may be acquired in considera- o*haractcr 
tion of the traffic in which the party is concerned. If 
a person connects himself with a' house of trade in the enemy’s 
country, in time of war, or continues during a war a connection 
formed in a time of peaces he cannot protect himself b/ having 
his domicil in a neutral country. He is considered aa impressed 
with a hostile character, in reference to so much of his com- 
merce as may be connected with that establishment. The rule 
is the sam^, whether he mamtains that establishment as a part- 
ner or as a sole trader, (b) TPhe Suprfipie Court of 4he> United 


(a) The Indian Chief, 3 Ilob. Rep^ 22.* 

(b) The Vigilautia, I Rob. Hep. \ .\ The Portland, 3 RoU Rep, 41. The San Jose 
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Stacies, referring to the English prize cases on this subject^ 
lobserved, that they considered the rule to be inflexibly settled, 
and that they were not at liberty to depai^ from it, 'v^iatever 
doubt might have been entertained if the case was entirely* 
new. • * c 

But though a belligerent has a right to consider as enenjies 
all persons who reside in a hostile country, or mai^itain com- 
mercial establishments there, whether they be by birth nofttrals, 
or allies, or fellow-subjects, yet the rule is accompanied with 
this equitable qualification, that they are enemies sub fnodo 
only, or in reference to so much of their property as is connected 
’with that residence or establishment. This nice and subtle dis- 
tinction allows a merchant to act in two characters, so as to 
protect his property connected with his house in a neutral coun- 
try, and to subject to seizure arid forfeiture his effects belonging 
to the establishment in the belligerent country. So ihere may 
be a partnership between two persons, the one residing in a 
neutral, and the* other in a belligerent country, and the 
*81 trade of one •of them with the enemy ^ill be held law- 
ful, and that of the other unlawful, and consequently the 
, share of one partner in the jdint traffic will be condemned, while 
that of the other will»be restored. This distinction has been 
frequerttly sustained, notwithstanding the difficulties that fnay 
attend the discrimination between the innocent ariH the noxious 


trade, and the rule has been introduced into the maritime law 
of this country, (a) 

, , The next mode in which a hostile character may be 

tracie of the in^presscd, according to the doctrine of the English 
enemy. ^ourts, is by dealing in those branches of commerce 
which were confined, in time of peace, to the subjects of the 
enemy.* There can be no doubt, thaj a special license, gjanted 
by a belligerent to a neutral vessel, to trade to her colony, with 
all the privileges of a native vessel, in those branches of com- 
merce which were before confined to native subjects, would 
warrant the presumption that such vessel was adopted and 


Indiano, 2 Oallison, 268. The Antonia Johanna, 1 Wheaton, 169. The Friendschaft, 
4 Wheaton, 105. 


(a) The FJi^rtland, 3 Bob. Bep. 41. The. Herman, 4 Rob. Rep. 228.. Tlio Jonge 
Clasaiiia> 5 Rob. Rep. 297. The San Jose Indiano, 2 Gallison, 268. 
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naturalized, er that such permission was granted in fraud of the 
belligerent right of capture, and the property so covered majf 
reasonably be resided as enemy’s property. This was the 
doctrine in the case of Berem v: Rucker^ as early as 1760. (a) 
But the English rule goes further^ and it annexes a hostile 
" character, and the penal consequences of confiscaticyi, to the 
ship and catgo of a neutral engaged in the colonial or coasting 
tradg of the enemy, not open to foreigners in time of peace, but 
confined to native subjects by the fundamental regulations of 
the state. This prohibition stands upon two grounds : 1st. 
That if the coasting or colonial trade, reserved by the perma- 
nent policy of a nation to its own subjects and vessels, be 
opened to neutrals during war, the act j^roceeds from the press- 
ure of the naval force of the enemy, and to obtain relief from 
that pressure. . The neutral who interposes to relieve the 
belligerent, under such circumstances, * rescues him from *82 
the condition to which the arms of the enemy had reduced 
him, restores to him those resources which had been wrested from 
him by the arms of his adversary, alid deprives that adversary 
of the advantages which successful war had given him. This 
the opposing belligerent pronounces a departure from neutral- 
ity, and an interference in the war, to his prejudice. 2d. If the 
trade be not opened l)y law, the neutral employed in a trade 
reserved by the 'enemy to his own vessels, identifies himself 
with tfiat enemy, and assumes his character. These principles 
first became a subject of interesting discussion in the war of 
1756, and they are generally known in England, and in this 
country, by the appellation of the rule of 1756 ; but the rule is 
said to have been asserted before that period. 

In the letter of Puflendorf to Groningius, published 
in 1701,(6) he says th^t the English and the Dutch 
were willing to leave to neutrals the commerce they were ac- 
customed to carry on in time oT peace, but were not willing to 
allow them to avjfil themselves of the war to augment it, to 
the prejudice of the Eliglish and the Dutch. The French ordi- 

* # ^ . 

(a) 1 Wm. Bl. Ucp. 313. •tSeo, also, the case of The Princessa, 2 Kbfe. 52. The 

Anna Catharina, 4 llob. 107. The Uendsborg, Ibid. 121. The Vrow Anna Catha- 
rina, 5 Rbb. 15."*^ . 

{h) PuiF. Droit des Gens, par Barbeyrac, tom. ii. 558. 
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naivetes of 1704 and 1744, {a\ have been considered as founded 
upon the basis of the same rule, and regulations are made to 
* enforce it, and to preserve to neutrals the same trade which 
, they had been accustomed to enjoy in peace, and to prohibit 
them from engaging in thetcolonial trade of the enemy. , There 
is some eyidence, also, that in the reign of Charles II., neutral 
' vessels* were considered, both by England and Ildlland, to be 
liable to capture and condemnation, for being concerned in the 
coasting trade of the enemy. The Dutch, at that day, con- 
tended for this neutral exclusion, on the authority of general 
reasoning and the practice of nations ; and the same rule is said 
to have been asserted in the English courts, in the war of 1741, 
and the exclusion of neutral vessels from the coasting 
*83 trade of the enemy was declared to stand upon *the law 
of nations, {b) But it was in the war of •1756 that the 
rule awakened general and earnest attention. Mr. Jenkinson, 
in his ‘^Discourse on the conduct of Great Britain in respect to 
neutral nations,” written in 1757, considered it to be unjust and 
illegal for neutrals to avail themselves of the pressure of war, to 
engage in a new species of traffic, not permitted in peace, and 
which the necessities of one oelligerent obliged him to grant to 
the detriment, or perhaps to the destruction of the other, (c) 
On the other hand, Hiibner, who published his treatise {d) in 
1759, is of opinion- that neutrals may avail themselves of this 
advantage presented by the war, though he admits the .lawful- 
ness of the trade to be a question of some uncertainty. 

Thus seemed to stand the authority of the rule of 17e56, {e) 

(а) 2 Valin’s Conr. 248, 250. 

(б) 6 Rob. Rep. 74, note, and 252, note. 

(c) In the British Memorial, addressed to the Deputies of the States General of 
Holland, December 22d, 1758, the. injustice of neu^als in assuming the enemy's 
carrying trade was urged, and it was declared that their high mightinesses had ncaer 
steered such a trade^ and tl\^t it had beeft* opposed in all countries in like circum- 
suinoes. 

(d) Do la Saisio des Batimens Neutres. Mr. Wheaton, in his History of the LaW 
of Nations in Europe and America, New York, 1845, pp. 219-228, has given 
mary of the two small volumes of Hiibner on neutral rights ; and be says that the 
doctrines of, Hiibfoer found but litilecfavor with the public jurists, his contemporaries. 
It is a work of inferior weight and authority. 

» (s) It stood upon loose grounds, in point of official authority, acqgfrding tj the able 

examination of ||io documentary evidence of the rule, given in a note to the first 
voltftne of Mr. Wheaton’s Reports, App. note 3. 
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when it was revived and brought into operation by England, 
in the war of 1793, and again upon the renewal of war in 1803. 
The rule was en^rced by her, under occasional relaxations, 
during the long course of the wars arising out of the French rev- 
olution ;^and i1>was frequently vindicated by Sir William Scott, 
in the course of his judicial decisions, with his customary ability 
and persu'aieive manner, as a rule founded in natural justice, and 
the established jlirisprudence of nations, (a) On the other hand, 
the government of the United States constantly and earnestly 
protested against the legality, of the rule, to the extent claimed 
by Great Britain; and they insisted, in their diplomatic 
intercourse, that the *rule was an attempt to establish “a *84 
. new principle of the law of nations,” and one which sub- 
verted “ many other principles of great importance, which have 
► heretofore been held sacred aoiong nations.” They insisted, 
that neutrals were of right entitled to trade, with the excep- 
tion of blockades and contrabands, to and between all ports of 
the enpmy, and in all articles, although the trade should not 
have been opened to them in time of peace.” (/;) ‘it was con* 
sidered to be the right of every independent power to treat, in 
time of peace, with every other nation, for leave to trade with 
its colonies, and to enter into any trad(‘, whether new or old, 
that was not of itself illegal, and a violation of neutrality. One 
state had nothing to do with the circumstanccis or motives which 
induced another nation to open hvr ports. The trade must have 
a direct reference to the hostile efforts of the belligerents, like 
dealing in contraband, in order to render it breach of neutral- 
ity. The rule of 1756, especially In respect to colonial trade, 
has also been attacked and defended by writers in this country, 
with ability and learning ; and though the rule would seem fo 
have ^received the very general approbation of British lawyers 
and statesmen, yet it was not exempt from severe criticism, even 
in distinguished publications in that counti*^. The principle o:^ 
the rule of 1756 ma 3 f, therefore, very fairly be considered as one 
unsettled and doubtful, and open to future and vexed discussion. 
The Chief Justice of the- United States, in the case ^f The Conti'- 

(а) The Immanujj^, 2 Rob, Adm. Rep. 186, and Rob. Rep. /Jassi'm, 

(б) Mr. Monroe's Letter to I^ord Mulgrave, of September 23d, 1805^ftnd Mr. Mad- 
ison’s Letter to Messrs. Monroe and Pinckney, dated May 17th, 1806. 
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mercen^ (a) alluded to the rale, but purposely avoided expfessing 
any opinion on the correctness of the principle. It* is very pos- 
sible, that if the United States should attain that elevation’ of 
maritime power and ipfluence which their rapid growth 
* 86 and great resourcesi seem to indicate, * and whjch sBall 
prove sufficient to render it expedient for her maritime 
enerny (if any such enemy shall ever exist) to open’ all his 
domestic trade to enterprising neutrals, we migfit be induced to 
feel mqre sensibly than we have hitherto done, the weight of the 
arguments of the foreign jurists in favor of the policy and equity 
of the rule, (b) 


(«) 1 Wheaton, .396. 

{h) On the subject of neutr.al trade between the colony and the mother country of a 
belligerent p6wer, it was a question discussed ii^ the English admiralty, in the case of 
The Polly, (1800,) whether the fact of a cargo, consisting of Spanish colonial prod- 
uce, imported from the Havana in an American ship to the United States, and after 
being landed and duties paid, reexported in the same vessel to Spain, was sufficient to 
break the continuity of the voyage from the enemy^s colony to the mother* country, 
and legalize the trade by the mere transshipment in the United States. Sir William 
Scott, in that case, thought that landing the goods and paying the duties was a suffi- 
cient test of the hona Jides of the transaction. 2 Kob. Adm. Rep. 361. But after- 
wards, in the cases of The Essex and The Maria, (.5 Ibid. 365, 369,) it was held, that 
merely touching at the neutral port, and paying a ^nominal duty, was a mere evasion, 
and not sufficient to exempt the voyage from the charge of a direct, continued and 
unlawful trade, between the mother country and the colony of the enemy. The ques- 
tion is one of intent. Pid the animus importandi terminate at the intermediate port, 
or4ook to an ulterior port ? Was it, un<I<»r the circumstances, a bond fide miportation, 
ending at the intermediate port, or a mere contrivance to cover the original scheme of 
the voyage to an ulterior port ? This is the true principle of the cases, as declared 
by Sir William Grant, in the case of The William, 5 Rob. l^ep. 385, and recognized in 
this country. Opinions of the A ttorne}vs- General of the United States, vol. i. 359- 
362, 394-396. It is understood thnfc the English and American commissioners at 
London, in 1806, came to an understanding as to the proper and defined test of a 
bond fide importation of cargo into the common stock of the country, and as to the 
difference between a continuous and an interrupted ^C'oyage. But the treaty so<agreed 
on was withheld by President Jefferson from the Senate of the United States, and 
never ratified. The doctrfhc of the English admiralty is just and reasonable on the 
assumption of the British rule, because we have no right td do covertly and insidiously 
what we have no right to do openly and directh'. That rule is, that a direct trade by 
neutrals, between the mother country and the colonics of her enemy, and not allowed 
in time of* pea£e, is by the law nations unlawful. But if that rale be not well 
founded, all the qualifications of it do not help it ; anii in 4 tho official opinion of Mr. 
Wirt to the executive department, while ho condemns the legality of the rule Itself, he < 
approves, as just in the abstract, the English principle of continuity. Opinions of the 
Attorneys-General, vol. i. 394-396. 
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Sailing under the flag and pass of an enemy, is 
another mode by which a hostile character may be 
affixed to property; for if a neutral vessel enjoys the'®‘^” 
privileges of a foreign character, she must expect at the same 
time, to^be subject to the inconveniences attaching to that char- 
acter. This rule is necessary to prevent the fraudulent mask of 
enemy’s property.'- But a distinction is made, in the English 
cases,# between the ship and tjie cargo. Some countries have 
gone so far as to make the flag and pass of the ship conclusive 
on the cargo also ; but the English courts have never carried the 
principle to that extent, as to cargoes laden before the war. 
The English rule "is, to hold the ship bound by the character 
imposed upon it by the authority of the govtvnment from which 
all the documents, issue. But goods which ‘have no such de- 
pendence upon the authority of* the state, maybe dilFercntly 
considered; and if the cargo be laden in time of peace, though 
documented as foreign property in the same manner as the ship, 
•the sailing under a’ foreign flag and pass has not been held con- 
clusive as to the cargo, (a) The doctrine of the federal courtsr 
ill this country has been very strict on this point, and it has 
been frequently decided, that sailing under the license and pass- 
port of protection of the enemy, in furtherance of his views and 
interests, was, without regard to the object of the voyage or the 
port of destination, such an act of illegality ds subjeofed both 
ship and. cargo to confiscation as prize of war. {b) ^ The ' 

* federal courts placed the objection to these licenses on *86 

{a) Tlio Klizabeth, 5 Uob. Hep. 2. Tlio Vrecdo Scholtys, cited in. the note to 
5 Rob. 6. * 

(b) The Julia, 1 Gall. 605, S. 0. 8 Cranch, 181. The Aurora. Tb. 208. The Hiram, 
Ib. 444. the Ariadne, 2 Wheaton, 143. The Oaledobian,4 Wheaton, 100. That an 
insuranv^e is void, when made o^ a voyage so rendered illegal by sailing nndcr an 
enemy’s license, is considered as settled. Colqnhoun v. N. Y. F. Ins. Co. 15 Johnson, 
352. Ogden u. Barker, 18 Id. 87. Craig r. U. S. Ins. to. 1 Peters’s C. C. Rep.* 
410. • 


1 So the share of a neutral in a shijl sailing under Russian colors and with a Russian 
sea-pass, was held to be subject toycondemnation. The^iidustrie, 33 E. L.% Eq. 672. The 
Primus, 29 15. L. & Eq. 689. 

The cargo of a ship sailing under the enemy’s ftug, may still retain’a neutral charac- 
ter; but if It be the property of one who has acquired a domicil tn the enemy’s oountiy, 
it will be no longer considered neutral. El Telegrafo, 1 Newberry, Adm. 383. 
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the ground of a pacific dealing with the enemy, and as amount- 
ing to a contract, that the party to whom the license is given 
should, for that voyage, withdraw himself from the war, and 
enjoy the repose and blessings of peace. The illegality of 
such an intercourse was Strongly condemned ; and it was held, 
that the moment ’the vessel sailed on the voyage, with an 
enemy’s license on board, the offence was irrevocably* committed 
and consummated, and that the delictum was not done* away 
even by the termination of the voyage, but the vessel and cargo 
might be seized after arrival in a port of the United States, and 
condemned as lawful prize. 

Property Having thu» considered the principal circumstances 
intnimLixi,, liave bccii held by the courts of international 

law to impress a‘ hostile character upon commerce, it may be 
here observed, that property which has a hostile character at the 
commencement of the voyage, cannot change tl)at/*imracter by 
assignment, while it is in transitu^ so as to protect it from cap- 
ture. This would lead to fraudulent contrivances, to protect* 
•the property from capture, by colorable assignments to neutrals/ 
But if a shipment be made in peace, and not in expectation of, 
war, and the contract lays the risk of the shipment on the neu- 
tral consignor, the legal property will remain to the end of the 
voyage, in flic consignor. («) During peace, a transfer in tran- 
situ ma}ibe made; but when war is existing or impending, the 
belKgerent rule applies, and the ownership of the property is 
deemed to continue as it was at the’time of the shipment uniil 
actual delivery.* This illegality of transfer, during or in contem- 
plation of war, is for the sake of the belligerent right, and to 
prevent secret transfe/s from the enemy to neutrals, in fraud of 
that right, and upon conditions and reservations which it might 
be impossible to detect, {b) So propt^iy shipped from a i^eutral 
to the enemy’s country, under a contract to become the property 
of the enemy on arrival, may be taken in transitu as enemy’s 
property ; for capture is considered as delivery. The captor, by 


(а) Piu'ket Bilboa, R. 133, 134. Anna'Catharina, 4 Id. 11.2. 

(б) Vrow Margarotha, I Rob. Rep. 336. Jan Frederick, 5 Rob. Rep. 128. See, 
also, 1 Rot), Rep. 1, 101, 122. 2 Rob. Rep. 137. 1 Rob. Rep. 16, nofe, 4 Rob. 
Rep. 32. The Boedes Lust, 5 Rob. 233. Story, J., in The Ann Green, I GalUson, 
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the rights of war, stands in the place of the enemy, (a) 

The prize .courts will * not allow a neutral and belligerent, * 87 
by a special agreement, to change the ordinary rule of 
peace, by which goods ordered and delivered to the master are 
consideced as delivered to tlib consigntje. All such agreements, 
though valid in time of peace, are in time of war, or in peace, if 
made in contemplation of war, and with intent to protect from 
captwe, held to be constructively fraudulent ; and if they could 
operate, they would go to cover all belligerent property, while 
passing between a belligerent and a neutral country, since the 
risk of capture would be laid alternately on the consignor or 
consignee, as the neutral factor should happen to stand in the 
one or the other of those relations. These principles of the 
English admiralty have been explicitly recognized and acted 
upon by the prize courts in this country. The great* principles 
of national law were held to require, that, in war, enemy’s prop- 
erty should not change its hostile character, in transitu ; and 
that no secret liens, no future elections, no private contracts 
looking to future events, should be able to cover private property 
while sailing on the ocean, {b) Captors disregard all equitable 
* liens on enemy’s property, and lay their hands on the gross 
tangible property, and rely on the simple title in the name and 
possession of the .enemy. If they were to open the door to* 
equitable claims, there would be no end to discussion and im- 
position,* and the simplicity and celerity of proceedings in prize 
courts would be lost* (c) All reservation of risk to the neutral 
consignors, in order to {)rotcct belligerent consignees, are held 
to be fraudulent; and these numerous and strict’ rules of the 
maritime* jurisprudence of the prize /jourts are intended to up- 
hold the rights of maritime capture, and to prevent frauds, and 
to preserve candor and f;ood faith in the intercourse between 

• 

, (a) The Anna Catharinf, 4 Rob. Rep. 107. The Sally Griffiths, 3 Rob. Rep. 300, 
in noth, • 

(b) The Francis, I Gallison, 44.% 8 Cranch, 335, 359, S. C. 

(c) The Josephine, 4 Rob. Rep. 25. The Toba<jp, 5 Ib. 218. Thi^larianna, 6 Ib. 
24.' And the American cases, tfct supra. It is the general rule and practice in the 
admiralty, on questions depending upon title to vessels, to look. to the legal title, 
without taking notice of equitable claims. The Sisters, 5 Rob. Adm. 155. The 
Valiant, English Adm., July, 1839. 

VOL. L 
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belligerent and neutrals, (a) The modern cases contain numer- 
ous and striking instances of the acuteness of the captors in 
tracking out deceit, and of the dexterity of the claimants in 
eluding investigation, (b) ^ 


{a) The prize law, as declared by the English admiralty as early as 1741, and by 
the decisions of tlie prize courts in this country, in the ease of property in transitu 
during war, is clearly and corrc<;tly stated, and ably enforced, by Mr. Ducr, in his 
Treatise on Insurance, vol. i. 478-484. , 

(6) Th# purchase of ships is a branch of trade neutrals may lawfully engage in, 
when they act in good faith, though, from its nature, it is ‘liable to great suspicion, 
and the circumstances of the case arc examined in the prize courts with a jealous and 
sharp vigilance. * Duer on Insurance, vol. i. 444, 445, 573. • ^ 


1 If a neutral aver a purchase of the ship from the eiictny immediately before the war, 
the court of prize will require complete proof of the circumstances of the sale. The Ernst 
Merck, 33 E. L. & Eq. 594. 
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• LECTURE V. 

or THE RIGHTS OF BELLIGERENT NATIONS. IN RELATION TO EACH 

OTUE?,. 

* The end of war is. to procure by force the justice which»can- 
ndt otherwise be obtained ; and the law of nations allows the 
means requisite to the end. The persons and property of the 
enemy may be attacked and captured, or destroyed, when neces- 
sary to prociire reparation or security. There is no limitation 
to the career of violence and destruction, if we follow the ear- 
lier writers on this subject, who have paid too much deference 
to the violent maxims and practices of the ancients, and the 
usages of the Gothic ages. They have considered a state of 
war as a dissolution of all moral ties, and a license for every 
kind of disorder and intemperate fierceness. An enemy was 
regarded as a criminal and an outlaw, who had forfeited his 
rights, and whose life, liberty, and property lay at the mercy of 
the conqueror. Everything done against ’an enemy was held 
to be lawful. He might be destroyed, though unarmed and de- 
fenceless. Fraud might be employed as wqll as force, and force 
without any regard to the means, (a) But these barbarous 
rights of war have been questioned and checked in the progress 
of civilization. Public opinion, as it becomes enlightened and 
refined, condemns all cruelty, and all wanton destruction 
of life * and property as equally useless and injurious.; and * 90 
it controls the violence of war by the energy and severity 
of its reproaches. ^ 

Grotius, even in opposition to many of his own au- xncim 
thorites, and under a due sense of the obligations of rules of war 
religion and humanity^ placed bounej^ to the ravages 

(a) Grotius, b. 3, c. 4 and 5. Fuff. lib. 2, c. 16, sec. 6. Bjrnk# Q. J. Fub. b. 1, c. 1, 
2, 3. BurUmaqui, part 4, c. 5. 
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of war, and mentioned that many things were not fit and com- 
mendable, though they might be strictly lawful ; and that the 
law of nature forbade what Jhe law of nations (meaning thereby 
the practice of nations) tolerated. He held, that the law of 
nations prohibited the us.e of •poisoned arms, and the ^eipploy- 
ment of assassins, and violence to women, or to the dead, and 
making slave® of prisoners, {a) The moderation® which he 
inculcated had a visible influence upon the sentiments and 
manners of Europe. Under the sanction of his great authority, 
men began to entertain more enlarged views of national policy, 
an^ to consider a mild and temperate exercise of the rights of 
war, to be dictated by an enlightened self-interest, as welt as by 
the precepts of Christianity. And, notwithstanding j^omc sub- 
sequent writers, as Bynkershoek and Wolfius, restored war to 
all its horrors, by allowing the use of poison, and other illicit 
arms, yet such rules became abhorrent to the cultivated reason 
and growing humanity of the Christian nations. Montesquieu 
insisted (i)‘that the laws of war gave no other power over a 
paptive than to keep him safely, and that all unnecessary rigor 
was condemned by the reason and conscience of mankind. 
Rutherforth (c) has spoken to the same effect, and Martens {d) 
enumerates several modes of war, and species of arms, as being 
now held unlawful by the laws of war. Vattel (e) has entered 
largely into thq subject, and he argues with great strength* 
* 91 * of reason and eloquence, against all unnecessary cruelty, 

all base revenge, and all mean and perfidious warfare ; and 
he recommends liis 'benevolent doctrines by the precepts of ex- 
alted ethics and sound policy, and by illustrations drawn from 
some of the most pathetic and illustrious examples. 

Plunder There is a marked difference in the right of war, ejar- 
on land. by land and at sea. ^The object of a maritime 

war is the destruction of the enemy’s commerce and navigation, 
in order to weaken arfd destroy the foundations of his naval 
power. The capture or destruction’ of private property is essen- 
tial to that end, and it is allowed in maritime wars by t^ law 


(a) B. 3, c. 4, 5, 7. 

ih) Esprit des Lois, b. 15, c. 2. 

, (c) Inst. b. 2, c. 9. 


{d) Summary, b. 8^ c. 0, sec. 3. 
(e) B.3, C.8. 
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and practice of nations. But there are great limitations imposed 
upon the operations of war by land, thotigh depredations upon 
private property, and despoiling and plundering the enemy’s 
territory, are still too prevalent, especially when the war is 
assisted by irregulars. Such conduct has been condemned in 
all ag<^ by the wise and virtuous, .and it is usually severely 
punished by those commanders of disciplfhed troops who have 
studied war as a science, and are animated by a sense of duty 
or the love of fame. We may infer the opinion of Xenophon 
on this subject, (and he was a warrior as well as a philosopher,) 
when he states, in the Cyropmdia, (a) that Cyrus of Persia gave 
orders to his army, when marching upon* the enemy’s borders, 
not to disturb the cultivators of the soil ; and there have been 
such ordinances in modern times for tlie protection of 
innocent and pacific pursuits, (b) Vattel condemns *very *92 

(«) Lib. 5, 

{b) 1 Emcrigon, des As.s. 129, 130, 4.57, refers to ordinances of France aycl Holland, 
in favor of protection to Hslu'rmcn ; and U) the like effect was the order of the British 
government in 1810, for abstaining from hostilities afainst the inhabitants of the Feroe 
Islands and Iceland. So it is the practice of all c^ilized nations to consider vessels 
employed only for the purpose of discovery aftd science, as excluded from the opera- 
tions of war. The American Commissioners, (John Adams, Benjamin Franklin, and 
Tloiufts Jefferson,) in 1784, submitted to the Prussian Minister a proposition to im- 
prove the laws of war, by a mutual stipulation not to molest non-cofnbatants, as cul- 
tivators of the earth, lishernicn, merchants and traders in unarmed $hips, and artists 
and mcclianics* inliahiting and working in open towns. These restrictions on the 
rights of war were inserted in a treaty between the United States end Prussia, in 1785. 
(Sec post, p. 98.) General Brune stated to the Duke of York, in October, 1799, when 
an armisti(;c in Holland vVas negotiating, that if^the latter should cause the dikes to be 
destroyed, and the country to he inundated, when not useful to his own army, or det- 
rimental to the enemy's, it would bet'ontrar/to the laws of must draw upon 

him the reprobation of all Europe, and of his own nation. even the obstinate 

defence of a town, if it partake of the character of a mercantile place, rather than a 
fortress of strength, has been alleged to be contrary to the laws of war. (See the 
correspondence between General Laudolin aiid the Governor of Breslau, in 1760. 
Dodsley's Ann, Keg. 1760.) So, the destruction of the forts and warlike stores of the 
besieged in the post of Almeida, by the French commander, when he abandoned it 
with his garrison by nightf in 1811, is declared by deneral Sarazin, in his histojry of 
the Peninsular War, to have been an act of wantonness which justly placed him with- 
out thjumale of civilized warfare. When a Russian army, under the command' of 
OounHSiebitsch, had penetrated tfirough the pass# of the Balkan to the plains of 
Bomelia, in the summer of 1 929, the Russian coftmander gave a Inight example of 
the mitigated rules of modern .iparfaro, for he assured the Mussulmen that they should 
be entirely safe in their persons and property, and in the exercise of their religion ; 
and thiU the Mussulmon authorities in the cities, towns, and villages, might continue 
9 * 
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strongly the spoliation of a country Without palpable neces- 
sity ; and he speaks with a just indignation of the burning 
of the Palatinate by Turenne, -under the cruel instrugtions 
of Louvois, the war-minister of Louis XIV. (a) The general 
usage now is, not to touch private property upon land, without 
making compensation, unless in special cases, dictated by the 
necessary operations of war, or when captured in places carried 
by storm, and which repelled all the overtures for a capitulp,tion. 
Contributions are sometimes levied upon a conquered country, 
in lieu of confiscation of property, and as some indemnity for 
the expenses of maintaining order and affording protection. (6) 


ia the exercise of their civil administration for the protection of person and proj)Crty, 
The inliabitarits were rcquii-cd to give up their arms, as a deposit, to be restored on 
the return of peace, and in every other respect they were to enjoy their property and 
pacific pursuits as formerly. This protection and full security to the persons and 
property of the peaceable inhabitants of conquered towns and provinces, are accord- 
ing to the doctrine and declared practice of modern civilized nations. (See Dodsley’s 
Ann. Ueg. 1772, p. 37.) 

. (a) Vattel, b. 3, c. 9, sec. 1670 

(ft) Vattel, b. 2f c. 8, sec. 147^ c. 0, sec. 165. Scott’s Life of Napoleon, vol. iii. 
.58. Contributions exacted from the inhabitants by the armies of an invader, without 
payment, is contrary to the ordinary usages of modern warfare, though the practice 
is not consistent. The campaigns of revolutionary France, and of Napoleon, in nfod- 
ern Europe, wefe melancholy exceptions, of the severest character. Upon tlic inva- 
sion of Mexico by the armies of the United States, in 1846, the American Secretary 
of War (Marcy) instructed General Taylor (September 22d, 1846,) to abstain from 
appropriating private property to the public uses, until purchased at a fair price, 
though he said, that w^as in some respects gding far beyond the common require- * 
ments of civilized warfare, and that an invading army had the unquestionable right 
to draw its supplies the enemy without paying for them, and to requii’e contri- 
butions for its su|||J|||pnd to make the enemy Teel the weight of the w^ar. He fur- 
ther observed, that^^n the liberal principles of civilized warfare, either of three 
modes might be pursued in relation to obtaining supplie.s from the enemy ; first, to 
purchase them on such terms us the inhabitants of the country might choose to exact ; 
second, to pay a fair price, without refird to the c#.banced value resulting from the 
presence of a foreign army ; and, third, to require them as contributions, without 
paying or engaging to pay therefor; that the last mode was the ordinary one, and 
^General Taylor was instructed to adopt it, if in that wa^ he was satisfied he could 
get abundant supplies for his forces. The previous instructions in that campaign had 
been to abstain from appropriating private property to the public use witj^at par- 
Q^ase, at a fair price; but the instructions had now, in the progress, of the cflnpaign, 
risen to a severe character. Thi principle of kind&sss and liberality towards -the 
enemy seems to be «f a flexible character, and to swayed by considerations of 
policy and circumstances. The President of the United States, (James K. Polk,) in 
letter to the Secretary of the Treasury, of the 23d March, 1847, declared th^ right 
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If the conqueror goe^ beyond these limits wantonly, or when it 
is not clearly indispensable to the just purposes of war, and 


of the conqfieror to levy contributions upon the enemy, in their seaports, towns, or 
provinces, ^hich may be in his military possessiofi by conquest, and to apply the 
same to defray the expenses of the war. He further declared, thdt the conqueror pos- 
sessed the rigljt to establish a temporary military govelhimcnt over such seaports, 
towns, or provinces, and to prescribe the terms of commerce with such places ; that 
he migh?, in his discretion, exclude all trade, or impose terms upon it — such, for in- 
stance, as a prescribed rate of duties on tonnage and imports. The President of the 
United States, therefore, with a view to imp*ose a burden on the cnen^, and deprive 
him of the revenue to be derived from trade, and secure it to the United States, 
ordered that all the ports and places in Mexico, in the actual possession of the land 
and^iaval forces of the United States, by conquest, should be opened, while the mili- 
tary occupation continued, to the commerce of all neutral nations, as well as of the 
United States, in articles not contraband of war, upon the payment of a prescribed 
tariff of duties and tonnage, prepared under the instructions of the President, and by 
him adopted, and to be enforced by the military and naval commanders. .All these 
rights of war undoubtedly belong to the conqueror or nation who holds foreign 
places and countries by conquest ; hut the exercise of those rights and powers, except 
those that temporarily arise from ncce.ssity, belong to that power in the government 
to which the prerogative of war is constitutionally contiilcd. The President of the 
United States, in his oflicial letter to the Secretary of the Navy, of March (list, 1847, 
claimed and exercised, as being charged by the constitution with the prosecution of 
the war, thi.s belligerent right to levy military contributions upon the .enemy, and to 
collect and apply the same towards defraying the expenses of the war, and to open . 
the Mejfiean ports for that purpose, on a footing favorable to neutral commerce. The 
whole execution of the commercial regulations was placed under the control of the 
military and naval forces, and, with the policy of blockading some, and oi)cning other 
Mexican ports, to compel the whole commerce for the supply of Mexico to pass under 
the control of the American fo/ces, subject to the contributions, exactions, and duties 
to be imposed. (Sec President Polk’s IiCtter of Marcli 31, 1847, to the Secretary of 
the Navy, and his Letter of March 23d, 1847, to thd Secretary of the Treasury, and 
the Letter of Mr. Walker, of the 30th March, 1847^to the President, containing a 
scale of duties to be collected, as a military contribution, in the^rts of Mexico, and 
with a recommendation that the Mexican coastwise trade, and the interior trade, 
above ports of entry, be confined to American vessels, and that, in all other respects, 
the ports of Mexico in oqr pd^session be freely opened.) These fiscal and commer- 
cial regulations, issued and enfor^d at the mere pleasure of a President, would seem 
to press strongly upon the constitutional power of Congress to raise and support ar- 
mies, to lay and collect taxes, duties, and imports, and to regulate commerce with foreign 
nations, and to declare war, Und make rules for the govet'nment and regulation of (he land 
and naval forces, and concerning captures on land and water, and to dt^ine offences against^ 
the law gf nations: Though the constitution vests the executive power in the Presi- 
dent, and det^lares him to be Cominander'in-Cliicf of the army and najy of the United 
States, these powers murft ncce^arily be subordinaS: to the legislative power in Con- 
gress. It would appear to me to be the policy or true construction of this simple and 
general grant of execative power to the President, not to suffer it to interfere with 
those specific powers of Congress which arc more safely deposited in the legislative 
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* 93 seizes private** property of pacific persons for the sake of 
gain, and destroys private dwellings, or public edifices, 
devoted to civil purposes only ; or makes war upon moi^ipents 
of art and models of taste, he violates the modern usages of 
war, and is sure to mee# with indignant resentment, and to be 
held up to the general scorn and detestation of the world, (a) 

Lawofre- Cruelty to prisoners, and barbarous destruction of 
taiiation. private property, will provoke the enemy to severe 
retaliation upon the innocent. Retaliation is said by Ruther- 
forth (b) not to be a justifiable cause for putting innocent pris- 
oners or hostages to death ; for no individual is chargeable, by 
the law of nations, \^ith the guilt of a personal crime, merely 
because the community, of which he is a member, is guilty. 
He is only responsible as a member of the state, in his property, 
for reparation in damages for the acts of others ; and it is on 
this principle that, by the law of nations, private property may 
be taken and appropriated in war. Retaliation, to be just, 
buglit to be confined to the guilty individuals, who may have 
committed some enormous violation of public law. On this 
subject of retaliation, Professor Martens is not so strict. ((:) 
While he admits that the life of an innocent man cannot be 

(lepartmont, and that the powers thus assumed by the President do not belong to 
him, but to Congress. 

(rt) Vattel, b. 3, c. 9, see. 168. In the case of The Manpiis de Sornerueles, (Stew- 
art’s Vice-Adm. Rep. 482,) the enlightened judge of the vice-admiralty at Hali- 
fax i-estored to the Academy of Arts, in Philadelphia, a case of Italian paintings and 
prints, captured by a British vessel in the "war of 1812, on their passage to the United 
States; and he did it “ in.confmmity to the law of nations, as practised by all civilized 
countries,” and because “ the arts and sciences are admitted to form an exception to 
the severe rights of warfare.” Works of art and taste, as in painting and sculpture, 
have,. by the modern law of nations, been held sacred in war, and not deemed lawful 
spoils of conquest. When Frederick II. of Prussia took possession of Di^sden, as 
conqueror, in 1756, he respected the- valuable pictiffe gallery, cabinets, and musemns 
of that capital, as not falling within the rights of a conqueror. But Bonaparte, in 
1796 , compelled the Italian states and princes, including the Pope, to surrender their 
choicest pictures and works 'of art, to be transported to' Paris. The chef d'<mvre» of 
art of the Dutch and Flemish schools, and in Prussia, were acquired by France in4he 
same violent way. This proceeding is severely condemned by distinguished histo- 
rians, as an a^usc of the power of conquest, and a species of military contribution 
contrai'y to the usages of modern civilized warfarS'. Allison’s History of Burope, 
vbl. iii. 42, Sir Walter Scott’s Life of Napoleon, vol. iii. 68-68. 

(1^) lost. b. 2, c. 9. 

(c) Summary of the Law of Nations, b. 8, c. 1, sec. 3*, note. 
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taken, unless in extraordinary cases, he declares that cases will 
somertinmes occur, \irhen the established usages of war arc vio- 
lated, vand there are no other means, except the influence of 
retaliation, bf restraining the enemy from further excesses. 

Vattcl ^eaks of retaliation as *€i sad Extremity, and it* is* * ^4 
frequently threatened without being put in execution,- and 
probably, without ‘the intention* to do it, and in hopes that fear 
will operate to restrain the enemy. Instances of resolutions to 
retaliate on innocent prisoners of war, occurred in this country 
during the revolutionary war, as well as during the war of 
1812 ; but there was no instance in which retaliatidh, beyond 
the measure of severe confinement, took place in respect to 
prisoners of war. (a) 

Although a state of war puts all the subjects of the one 
nation in a state of hostility with those of the other, yet, by the 
customary law of Europe, every individual is not allowed to 
fall upon the enemy. If subjects confine themselves to simple 
defimee, they are to be considered as acting under the presumed 
order of the state, and are entitled to be treated by the adver- 
sary as lawful enemies ; and the captures which they make in 
such a case are 'allowed to be lawful prize. But they cannot 
engage in offensive hostilities, without the express permission 
of their sovereign ; and if they have not a regular commission, 
as evidence of that consent, they run the hazard of being treated 
by the enemy as lawless banditti, not entitled to the protection 
of the mitigated rules of modern warfare. (I?) 

It w;ps the received opinion in ancient Rome, in the times of 
Cato and Cicero, (c) that one who was not regularly^enrolled 
as a soldier, could not lawfully kill an enemy. But the law of 
Solon, by which individuals were permitted .to form associations 
for plunder, was afterwjvds introduced into the Roman 
law, and has been transmitted to us as *part of their **95 


(а) Journals of Congress under the Confederation, vol. ii.‘p. 245 ; vol. vii. pp. 9 
and 147 ; vol. vili. p. 10; British Orders in Canada, of Octol)er 27th and December 
12th, 1813, and President’s Message to Congress, December 7th, 1^13, and of Oc- 

♦^tober 28th, 1814. * • 

(б) Bynk. Q. J. Pub. b. 1, c. 20. Vattel, b. 3, c. 15, sec. 226. Journals of Con- 
gress, vol. vii. 187. Martcnd, b. viii. c. 3, sec. 2. 

* (c) De Off.b. 1, c. Jl. 
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system, (a) Inuring the lawless confusion of the feudal ages, 
the right of making reprisals was claimed an^ exercised without 
a public commission. It was not until the fifteenth century 
that commissions were made necessary^ and were 
issued to privaW subjects in time of war, ;and that 
necessary, subjects were forbidden to fit out vessels to cruise 
against enemies without license. There were ordinances in 
Germany, France, Spain, and England, to that effect. (6) It is 
no^v the practice of maritime states to make use of the volun- 
tary aid of individuals against their enemies, as auxiliary to the 
public fo/ce; and Bynkershoek says, that tlie Dutch formerly 
employed no vessels of war but such as were owned by private 
persons, and to whom the government allowed a proportion of 
the captured property, as well as indemnity from the public 
treasury. Vessels are now fitted out and equipped by private 
adventurers, at their own expense, to cruise against the com- 
merce of the enemy. They are duly commissioned, arid it is 
said not to be lawful to cruise without a regular commission, (c) 
Sir Matthpw Hale held it to be depredation in a subject to 
attack the enemy’s vessels, except in his own defence, without a 
commission, (ft) The subject has been rcpeafodly discussed in 
the Supreme Court of the United States, (e) and the doctrine 
of the law of nations is considered to be, that private citizens 
cannot acquire a title to hostile property, unless seized under a 
commission, but they may still lawfully seize hostile* property 
in their own defence. If they depredate uppn the enemy 
*96 without *a commission, they act upon their peril, and 
' arg liable to be punished by their own sovereign ; but the 
enemy is not warranted to consider them as criminals, and, as 
respects the enemy they violate no rights by capture. 

Such hostilities, without a commission, are, however, contra- 


(a) Dig. 47, 22, 4. Bynk. Q. J. Pub. b. 1, c. 18. 

(b) Code des Prizes, tom. i. p. 1. Martens on Privateers, p. 18. Kobinson’s Col* 
lectanea Maritima^ p. 21. 

. (c) Bynk, w6. sup. Martens, b. 8, c. 3, sec. 2f Judge Citokoj in the case of Tbh 

Curlew, Stewart's Vicc-Adm. .326. * 

(d) Hefg. Law T. 245, 246, 247. 

^ (e) Brown v. United States, 8 Crapeb, 132-135. The Ncrcide, 9 Cranch, 449. 
The 1^08 Hermanos, 2 Wheaton, 76, and 10 AVheaton, 306. The Amiable Isabella, 
6 'S^&eaton, 1. 
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ry to usage, and exceedingly irregular and dangerous, and they 
would probably expose the party to the unchecked severity of 
the enemy ; but they are not acts of piracy unless committed in 
time of peace. Vattcl, indeed, says, (a) that private ships of 
war, without a regular commission,# are not entitled to be 
treated like captures made in a formal war. The observation 
is rather lo®se, and the weight of authority undoubtedly is, that 
non-ccimmissioncd vessels of a belligerent nation may at all 
times capture hostile ships, without being. deemed, by the laW 
of nations, pirates. Tiicy are lawful combatants, but tliey have 
no interest in the prizes they may take, and the properly will 
remain subject to condemnation in favor of the government of 
the captor, as drolls of the admiralty. It is said, however, that 
in the United States the property is not strictly and technically 
condemned upon that jure reipublicce ; and it is 

the settled law of the United States, that all paptures made by 
non-commissioned captors are made for the government. (6) 

In order to encourage privateering, it is usual to j>rivat(>er- 
allpw the owners of private armed vessels to appropri- 
ate to themselves the property, or a large portion of the property 
they may capture ; and to afford them and the crews other 
facilities * and rewards for honorable and successful efforts. * 97 
This depends upon the municipal regulations of each 
particular power ; and, as a necessary precaution against abuse, 
the ownejrs of privateers are required, by the ordinances of the 
commercial states, to give adequate security that they will 
conduct the cruise according to the laws and usages of war and 
the instructions of the government, and that they will regard 
the rights of neutrals, and bring their prizes in for adjudication. 

. These qliccks are essential to the character and safety of mari- 
time nations, (c) Privateering, under all the restrictions which 


(«) B. 3, c. 15, sec. 226. 

(6) Com. Dig. tit. Admirtlty, E. 3. 2 Woo5. Lee. 432. The Georgiana, 1 Dod- 
soifs Adm. Kcp. 397. The Brig Josepli, 1 Gall. Kep. 545. The Dos Hermanos, 
10 Wheaton, 306. The American j^Hommissipners at the court of France, in 1778, 
(Benjamin Franklin, Arthur Leo, and John Adams,) in a letter to theJFrencli govern- 
ment, laid down accurately and^ith precision the Taw in the text, as to capture of 
enemy's property without a commission. Diplomatic Correspondence, by J. Sparks, 
vol. i. 443. • 

(c) Bynk. Q. J. Pub. b. 1, c. 19. Journals of Congress, 1776, vol. ii. 102, 114. Acts 
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have been adopted, is very liable to abuse. The object is not 
fame or chivalric warfare, but plunder and profit. The disci- 
pline of the crews is not apt to be^f the highest order, and 
privateers are often guilty of enormous excesses, and become 
the scourge of neutral \3ommerce.( a) They are syinetimes 

manned and 'officered by foreigners, having no f)ermanent con- 
nection with the country, or interest in its cause. 'This was a 
complaint made by the United States, in 1819, in yelaiion to 
irreguls^rities and acts of atrocity committed by private armed 
vessels sailing under the flag of Buenos Ayres, (b) Under the 
best regulations, the business tends strongly to blunt the sense 
of private right, and to nourish a lawless and fierce spirit of 
rapacity. Efforts have been made, from time to time, to 
* 98 abolish * the practice. In the treaty of amity and com- 
merce betweei^ Prussia and the United States, in 1785, it 
was stipulated, that in case of war, neither party should grant 
commissions to any private armed vessels to attack the com- 
lYiercc of the other. But the spirit and policy of maritime 
warfare will not permit such generous provisions to prev.ail. 
That provision was not renewed with the renewal of the treaty. 
A similar attempt to put an end to the practice waCs made in 
the agreement between Sweden and Holland, in 1675, but the 
agreement was not performed. The French legislature, soon 
after the breaking out of the war with Austria, in 1792, passed 
a decree for the total suppression of privateering; but. that was 
a transitory act, and it was sooii swept away in the tempest 
of the revolution. The efforts to stop the practice have been 
very feeble and fruitless, notwithstanding that enlightened and 
enlarged considerations of natioinil policy have shown it to be for 
the general benefit of mankind, to surrender the licentious prac- • 


of Congress of June 26th, 1 812, c. 107, nml April 20th, 181 8, c. 8^, sec. 10. President’s 
Instructions to private armed vessels, ^2 Wheaton, App. p. 80. Danish Instructions of 
March 10th, 1810. Hall’s L. J. vol. iv. 263, and App.* to 5 Wheaton, 91. Vattel, 
b. 3, c. 16, sec. 229. Martens’s Summ. 289, 290, note. Ord. of Buenos Ayres, l^y 
1817, in App. to 4 Wheaton, 28. Digest of the Code of British Instructions, App. 
tp 6 Wheaton, ^.1*29. 

[a) Reports of the United States Secretary of btate, March 2d, 1794, and June 
2l8t, 1797. 

(b) Mr. Adam.S'S Letter of dst Jauuafy, 1819, to Mr. De Forest,i and his Official 
Beport of 28th January, 1819. 
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tice, and to ob|tract, as little as possible, the freedom and secn- 
rity of commeiffiil intercourse among the nations, (a) ^ 

fa) i Emcrigon, dcs Ass. 129-132, 457. Mably's Droit Public, c. 12, sec. 1. Edin. 
burgh Kcvi^w, vol. viii. pp. 13-15. North American Review, N. S. vol. ii. p. 16G. 
Daring the war between the United States and Great Britain, the legislature of New 
York went so fv a.s to pass an act to encourage privateering associations ^ by authorizing 
any five or more persons, who sliould be desirous to form a company for the purpose 
of annofing the enemy, and their commerce, by means of private armed vessels, to 
sign and file a certificate, stating the name of the company and its stock, &c., and 
that the|r and tlicir successors should thereupon be a bodg politic and corporate^ with 
the ordinary corporate powers. Laws,N. Y. 38 Sess. c. 12, Oct. 21st, 1814. 


I See the Despatches addressed to the American Secretary of State, in ISstf by the 
Charges d’Alfaires of Denmark and of Sweden and Norway. (Ex. Doc. Ist So.ss. 33d Cong. 
II. Doc. No. 103.) In the late Russian war th(‘so nations maintained the strictest neutral- 
ity; nor, indeed, did any of the European j)()wcr.s permit their subjects to ac 9 ept letters of 
marque from the belligerent nations. 

At the Congress of Tari.s, which put an end to the late Riishian war, in April, 1850, the 
plenipoientiarie.*- of Creat llritaiii, Au^^tria, France, RiiNsia, rru.s.sia, Sardinia, and Turkey, 
adopted the following solemn declaration: 

1. Rrivatcering is and remains uboli.slied. 

2. The neutral ilag cover.s enemy V g(K)ds, w'ith the exception of contraband of war. 

3. Neutral goods, with the exception of contraband of war, arc not liable to capture un- 
der enemy’s flag. 

4. Jilockades, in order to be binding, must be ctfective; that is to say, maintained by a 
fcu’ce sufficient really to jirevont acco.ss to tin: coast of the enemy. 

And it was agreoil, that tlie powMTS, which .should adopt this declfhatioii, could not 
thereafter enter into any arrangement in regard to the apjdication of the right of neutrals 
in war, which (ruy|ot e()mpri>c all the four principles of the declaration. 

The Frencfi ‘governmem commiinicaLqd this declaration to the government of the 
United States, in order to obtain its assent thereto. Rut the United States refused to 
adopt the declaration, uule«.s the first principle of the declaration should be amended by 
adding thereto these words: “ And that the private property of the subjects or citizen.s of 
a belligerent on the high seas, ..shall be exempted from seizure by public armed vessels of 
the other belligerent, except it bo contraband.” The United States government consid- 
ered, tliat, if the first principle of the declaration were adopted without the proposed 
amendment, the states which kept small naval forces would be at the mercy of those 
which would adopt the policy andltavo the means of keeping up largo navies. See De- 
spatch of Mr. Marcy tqjl^ie Count de Sartigas, of July 28th, 185G. 

The French Minister of Foreign Affairs, made a report to the Emperor of the French, 
that besides the states repre.se^tcd at the Congress^f Paris, the following governments had 
declared their intention to adhere to the four principles of the declaration: Baden, Ba- 
varia, Belgium, Brazil, Duchy of Brunswick, Chili, the Argentine Confederation, the 
Germanic Confederation, Denmark, th« Two Sicilies, Ecuador, the Roman States, Greece, 
Gautemala, Hayti, Hamburg, Hanover, the Two Hesses, Lubcck, Mocklfnburg-Strelitz, 
Mecklenburg-Schwerin, Nassau, (Jldenburg, Parma, Holland, Peru, Portugal, Saxony, 
Saxe-Aitenburg, Saxe-Coburg-Gotha, Saxe-Meiningen, Saxe-Weimar, Sweden, Switzer- 
land, Tuscany, and Wartemborg., See the Report in the London Times for July 17, 
1868. 


VOL. I. 


10 



110 


^ 'If J 

OF THE LAW OF NATION^I. 


[part I. 

DaniRges for It has been a question, whether the owners and offi- 
cers of private armed vessels wero liaWe, in dam^iges, 
for illegal conduct beyond the amount of the security given. 
Bynkershoek (a) has discussed this point quite at large, and he 
concludes that the owrfer, master, and sureties, are jointly and 
severally liable, in solido^ for the damages incurred ; and that the 
master and owners are liable to the whole extent of* the injury, 
though it may exceed the value of the privateer and her^, equip- 
ment, but that the sureties are responsible only to the amount of 
the sums for which Ihey become bound. This rule is liable 
* 99 to the modifications of municipal regulations ; * and though 
the French law of jirke was formerly the same as the 
rule laid down by Bynkershoek, yet the new commercial code 
of France (b) exempts the owners of private armed vessels in 
time of war, from -responsibility for trespasses at sea, beyond 
the amount of the security they may have given, unless they 
were accomplices in the tort. The English statute of 7 Geo. 11. 
c. 15, is to the same ellect, in respect to ernbezzlenlents in the 
merchants’ service. It limits the responsibility to the amount 
of the vessel and freight, but it docs not apply to privateers in 
timp of war ; and where there is no positive local law on the 
subject, (and there is none with us,) the general principle is, 
that the liqi)ility is commensurate with the injury. This was 
the rule, as declared by the Supreme Court of the United 
States, in Del CoIy, Arnold; (c) and thoiigl^hat case ha^ since 
been shaken as<ito other points, (d) it has not been disturbed as 
to the point before us. We may, lliereforc, consider it to be a 
settled rule of law and equity, that the measure of damages is 
the value of the property unlawfully injured or destroyed, and 
that each individual owner is responsible for the entire damages, 
and not ratably pro tanto, (e) 


(a) Q J. Pub. b. 1, c. 19. 

{h) Code* de Commerce, art. 217. 

(c) 3 Dallas, 333. 

(d) 1 Wheaton, 259. 1 Paine/s Bep. Ill, to Uio same point. 

' (e) The Ka^nsan, 5 Rob. Rep. 291. The Anna Maria, 2 Wheaton, 327. But the 
WQcrs of a privateer are not liaWc civilly beyond tl^ security given by law, and the 
1^ of a vessel, for piratical acts committed by the officers and crew of the privateer. 
They are only liable, by tlio maritime law, for the conduct of the officers and crew, 
while ia the execution of t/ie bminm of the cruise, Dios v. Privateer Revenge, 3 Wash. 
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Vattel admits, (a) that an individual may, with a safe con- 
science, serve his country by fitting out privateers ; but he holds 
it to be inexcusable andb base to take a commission from a 
foreign prince, to prey upon the subjects of a state in amity 
with his^ native country. The lawS of the United 
* States have^ade ample provision on this subject, and * 100 
they may bfe considered as in affirmance of the law of 
nations, an^ as prescribing specific punishment for acts which 
were before unlawful. (6) An Act of Congress prohibits citizeiis 
to accept, within the jurisdiction of the United Stales, a conr- 
missiori, or for any person not transiently within the United 
States, to consent to be retained or enlisted, to serve a foreign 
state in war, against a government in amity with us. It like- 
wise prohibits American citizens from being concfTiied, with- 
out the limits of the Unit(*d States, in fitting out, or otherwise 
assisting, any private vessel of war, to cruise against the sub- 
jects of friendly powers, (r) Similar prohibitions are contained 
in the laws of other c*ountries ; (d) and the French ordinance of 
the marine of 1681, treated such acts as ♦piratical. The better 
opinion is, that a eruisc'r, furnished with commissions from two 
diflercnt powers, is liable to be treated as a pirate ; for, though 
the two pow(;rs may be allies, y«t one of ilrern may be in amity 
with a state with whom the other is at war. (e) In the various 
treaties between the powers of Eiirojife in the last two centu- 
ries, and in the several treaties between the United States and 
France, Holland, Sweden, Prussia, ^Ireat Britain, Spain, Co- 
lombia, Chili, &c., it is declariid, that no subject or citizen of 


Cir. llcp. 262. The New York sohenie (see su/k p. 98, n. a,) of making privateering 
companies actual corporations or bodies politic^ would seem to exempt the members 
from the personal f^sponsibility ordinarily incident to the owners of privateers. 

(o) B. 3, c. 15, sec. 229. ^ 

(b) Talbot V. Janson, 3 Dallas, 13.3. Brig Alerta v. Bias Moran, 9 Cranch, 359. 

(c) Act of Congress of 20th April, 1818, c. 83. 

(d) Sec the Austrian Ordinance of Neutrality of August 7, 1803, art. 2, 3. By 
the law of Plymouth Colony, in 1682, it was declared to be felony to commit hostili- 
ties on the high seas, under the flag of any foreign power, upon the ’subjects of 
another foreign' power in amity with England. Ba^ie^s Historical ]\{emoir, vol. ii. 
part 4i 36. The same acts were declared to be felony by a law of the Colony of New 
York, in 1699. Smith’s edition of the Laws of the Colony, vol. i. 25. 

(€) Valin’s Comm. tom. ii. 235, 236. Bynkershoek, b. 1, c. 17, and note by Dupon- 
ccau to his’translation, p. 129. Sir L. Jenkins’s Works, 714. See poslf pp. 188, 191. 
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either nation shall accept a commission or letter of marque, 
to assist an enemy in hostilities against the other, under pain 
of being treated as a pirate. 

Prizes. right to all captures vests primarily in the sov- 

ereign, and no^individual can have any intq^est in a 
prize, whelher made by a public or private* rmed vessel, 
* 101 but what he receives * under the grant of the ftate. This 
is a general j)rinciplc of public jurisprudence, belh parta 
Cedunt reipuhliccc^ and the distribution of the proceeds of prizes 
depends upon the regulations of each state; and unless the 
local laws have otherwise provided, the prizes vest in the sover- 
eign. (n)* But the general practice, under the laws and ordi- 
tlanccs of the belligerent governments is, to distribute tlie pro- 
ceeds of captured property, when duly passed upon, and con- 
demned as prize, (and whether captured by public or private 
commissioned vessels,) among the captors, as a reward for 
bravery, and a stimulus to exertion, [h) 

When a prize is taken at sea, it must be brought, with due 
care, into some convenient port, for adjudication by a compe- 
tent court; though, strictly speaking, as between the belligerent 
parties, the title passes, and is vested when the capture is com- 
plete, and that was formerly lield to be complete and perfect 
when the battle was over, and the spes recuperandi was gone. 
Voct, in his'Commentafies upon the Pandects, (c) and the au- 
thors he refers to, maintain with ^eat strength, as Lord Mans- 
field observes ill Goss v. Withers^ {d) that occupation, of itself, 
transferred the title to the captor, per solam ocviqmiionem domini- 
um prcedcc hostibus aajnirL The question never arises but be- 
tween the original owner and a neutral purchasing from the 
captor, and between the original owner and a recaptor. If a 
captured ship escapes from the capto:, or is ret^en, or if the 
owner ransoms her, his property is thereby revested. But if 


(«) Grotius, b. 3, c. 6. Vattcl, b. 3, c. 9, sec. 164. The Elsobe, 5 Rob. Rep. 173. 
Home V, Earl Camden, 2 U. Blacks. Rep. 533,, At common law, the goods taken 
from an enemy belong to the Raptor. Finches Law, 28, 178. 12 Mod. Rep. 135. 
1 Wils. Rep. 213. See p. 357. ' ^ ‘ * 

(5) Lord Loitghborough, I H. Blacks. Rep. 189-191. Wheaton^s R. vol. ii. App. 
p. 7, note c, and p. 71. 

(c) Tom. ii.p. 11.55. 


[d) 2 Burr. Rep. 688. 
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noilher of these events happen, the question as to the change of 
title is open to dispute, and many arbitrary lines have been 
drawn, partly from, policy, to prevent too easy disposi- 
tions of the property to neutrals, * and partly from equity, * 102 
to extend the jus postliminii in favor of# the owner. Gro- 
tius, (^/)®and many other writers, and some marine ordinances, 
as those ofii^Louis XIV. and of Congress during the American 
war, (b) made twenty-four hours’ quiet possession by the enemy 
the test of title by gapture. Bynkershoek (c) says that such a 
rule is repugnant to the laws and customs of Holland ; and he 
insists, that a firm possession, at any lime, vests property’ in 
the captor, and that ships and goods brought infra precsidiUj do 
most clearly change the property. But by Ihe modern usage o# 
nations, neither the twenty-four hours’ poss(^ssion, nor the bring- 
ing the prize infra pra;sidi(i^ is sulficicmt to change the property 
in the case of a qiarilinu) capture. A judicial inquiry must pass 
upon the case, and the present enlightcuied practice of commer- 
cial nations has subjected all such captures to the scrutiny of 
judicial tribunals, as the only sure way to furnish due proof that 
the seizure was lawful. The •j)roperty is not changed in favo;j: 
of a neutral vendee or recaptor, so as to b^r the original owner, 
until *a regular sent(uice of cond(‘mnation has been pronounced 
by some court of competent jurisdiction, belonging to the sov- 
ereign of the caf)tor ; ^ and the purchaser must be able to show 
documentary evidence of that fact, to support his title. Until 
the capture becomes invested with the charaej^er of prize by a 
sentence of condemnation, the right of property is in abeyance, 
or in a state of legal sequestration. It cannot be alienated or 
disposed of, but the possession of it by the government of the 

(a) B. 3, c. 6. 

(h) Valin, lib. 3, tit. y, art. 8.^ Journals of the Confederation Congress, March 27th, 
1781, vol. vii. p. 59. 

(c) Q. J. Pub. b. 1, c. 4 and 5. Martens’s Summary, b. 8, c. 3, sec. 11, S. P. 

1 By the first section of the tl^rd article of the constitution, a court can be erected only 
by Act of Congress. Therefore, a chaplain of the navy, commissioned by the President 
to exerci^ie admiralty jurisdiction, was not invested with competent juc^cial authority to 
determine a question of prize, dicker v. Montgomery, 13 How. U. S. 498. 

Where a captpr has exercised prudence and good faith, he will not be held guilty of 
misconduct in omitting to send home his prize for* adjudication. Jecker v» Hon^mery, 
18 How. U. S. 110. Fay v. Montgomery, 1 Curtis, C. C. 206. 

10 * 
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captor, is a trust for the benefit of those who may be ultimately 
entitled. This salutary rule, and one so necessary to check 
irregular conduct and individual outrage, has been long 
* 103 established in the English admiralty, (a) * and it is now 
‘ everywhere recogiaized as the law and practice of na- 
tions. (b) 

The condemnation must be pronounced by a prfee court of 
the government of the captor, sitting either in the epuntry of 
the captor or of his ally. The prize court of an ally cannot 
condemn. Priaie or no prize, is a question belonging exclu- 
sively to the egurts of the country of the captor. The reason of 
this rule is said to be, (c) that the sovereign of the captors has 
right to inspect their behavior, for he is answerable to other 
states for the acts of the captor. Tlie prized court of the captor 
may sit in the territory of the ally, but it is not lawful for such 
a court to act in a neutral territory. Neutr?^! ports are noj: 
intended to be auxiliary to the operations of the power at war ; 
and the law of nations has clearly ordained, that a prize court 
of a belligerent captor cannot exercise jurisdiction in a neutral 
^ountry. This prohibition rests not merely on the unfitness and 
danger of making neutral ports the theatre of hostile proceed- 
ings, but it stands on the ground of the usage of nations, (d) 

It was for some time supposed that a prize court, though sit- 
ting in the country of its own sovereign, or of his ally, had no 
jurisdiction over prizes lying in a neutral port, because the court 
wanted that possession Which wa£*deernod essential to the ex- 


(cr) Garth. 423. 10 Mod. Rep. 79. 12 Mod. Rep. 143. 2 Burr. Rep. 694. 3 
Rob. Rep. 97, tn nofis. 1 Rob. Rep. 139. 

(6) The Flad Oyen, 1 Rob. Rep. 135. The Ilcnrick and Maria, 4 Rob. Rep. 45. 
Vi^ttel, b. 3, c. 15, sec. 216. Ileiiieccii Opera, edit. Geneva, 1744, tom. ii. 310, 360. 5 
Rob. Rep. 294, Doug. Rep. 591. 8 Crauch, 226. 4 Wheaton, 298. 6 Taunt. Rep. 25. 
2 Dallas, 1, 2, 4. Every court has the right to iuefuire into the competency of the 
jurisdiction of a foreign court to condemn captured property, and if it has none, the 
sentence is null. The consul of a belligerent in a neutral country has no power to 
condemn prizes. See eases, Abbot on Shipping, 5th iVracr. edit., Boston, 1846, 
pp. 30-32. But a prize carried into the country of an ally may be condemned there, 
and even by a consul belonging to the country of the captors. Id. p. 33. 

(c) Rutherforth’s Institutes, b. 2, c. 9. * 

(d) Glass V, ifhe Sloop Betsey, 5 Dallas, 6. The Flihi Oyen, I Rob. Rep. ISS. ftare- 
lock I). Rockwood, 8 Term Bep. 268. Oddy v. Bovill, 2 East’s Hep. 475. Answer to 
the Prussian Memorial, 176.7. L’lnvindble, 1 Wheaton, 238. The Estrella, 4 
Wbeattm; 298. The Comet, 5 Rob. 285. The Victoria, Bdw. Ad. R. 97. 
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er^se of a jurisdiction in a procee^ng in rem. The principle 
was admitted to be correct by Sir William Scott, in the 
oase!of Tke Henrick and Maria^ (a) and he acted * upon * 104 
it in a prior case, (b) But he considered that the English 
admiralty had gone too far, in supporting condemnations in 
Englancf, of prizes abroad in a neutral port, to permit him to 
recall the wicious practice of the court to the acknowledged- 
priiM^ipl^ and the English rule is now definitively settled, 
agreeably to the old usage and ^he practice'of other nations. 
The Supreme Court of the United States has followed the 
English rule, and jt has held valid the condemnations, by a 
belligerent court, of prizes carried into a neutral port, and je- 
maining there. This was deemed the mos*t convenient practice 
for neutrals, as well as for the parties at war ; and thougti the 
prize was in fact within a neutral jurisdiction, it w^as still to be 
deemed under the control, or sub potestate^ of the captor, (c) 

Sometimes circumstances will not permit property 
captured at sea to be sent into port ; and the captor, in 
such cases, may either destroy it, or permit the original owner 
to ransom it. It was formerly the general custom^ to redeetji 
property from the hands of the enemy by ransom ; and the con- 
tract is undoubtedly valid, when municipal regulations do not 
intervene. It is now but little known in the commercial law 
of England, for several statutes in the rcigi\ of Geo. III. abso- 
lutely prohibited to British subjects the privilege of ransom of 
property captured at sea, unlfess in a case of extrenfC necessity, 
to be judged of by the court of admiralty, [d) A ransom ^bill, 
when not locally prohibited, is a war contract, protected by good 
faith and the law of natiojis; and notwithstanding that the 
contract is considered in England as tending to relax the en- 
' — — .% 

(а) 4 Hob. Rep. 43. 

(б) Note to the case of The Herst^der, 1 Rob. Adm. Rep. 100, Philadelphia edit. 
1810. * • 

(c) 6 Rob. Rep. 138. Note to the case of The Schooner Sophie. Smart v. Wolff, 
3 Term Rep. 283. Bynk. by Diipopccau, p. 38, note. Hudson v. Guestier, 4 Cranch, 
293. Williams v. Annroyd, 7 Cranch, 423. In the treaty between tjf® United States 
and the Republic of Colombia, m 182.5 art. 21, and of Chili, in 1832, art. 21, it was 
agreed, that the established courts for prize causes in the country to which the prize 
may bo conducted, should alone take cognizance of them. 

{d) Chltty on Com. I^aw, 428 . 
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ture, it is, in many views, highly reasonable and humane* 
Other maritime nations regard ransoms as binding, and |o be 
classed among the few legitimate commercia belli. They have 
never been prohibited in tliis country; and the Act of Congress 
of August 2d, 1813, interdicting the use of British licenses or 
passes, did not apply to the contract of ransom, (a) . 

The effect of a ransom is equivalent to a safe-conduc^grajfted 
by the authority of the state t?) wliich the captor belongs, and it 
binds the commanders of other cruisers to respect the safe-con- 
duct thus given ; and under the implied jobligation of the treaty 
of^ alliance, it binds equally the cruisers of the allies of the 
captor’s coun?ry. (b) * From the very nature of the connection 
between allies, their compacts with the common enemy must 
bind each other, when they tend to accomplish ^he objects of 
the alliance. If they did not, thci ally would reap all the fruits 
of the compact, without being subject to the terms and condi- 
tions of it ; and the enemy with whom the agreement was made 
would be exposed, in regard to the ally, to all the disadvantages 
of it, witlKMit participating in the stipulated benefits. Such an 
inequality of obligation is contrary to every principle of reason 
and justice, (c) 

The safe-conduct implied in a ransom bill, requires that the 
vessel should be found within the course prescribed, and within 
the time limited by the contract, unless forced out of her course 
by stress of#weather, or unavoidable necessity, (d) If the vessel 
ran^med perishes by a peril of the sea, before arrival in port, 
the ransom is, nevertheless, due, for the captor has not 

* 106 insured the prize against the perils * of the sea, but only 

against recapture by cruisers of his own nationj or of the 
•allies of his country. If there should^ be a stipulation in the 
ransom contract, that the ransom should not be due if the 
vessel was lost by sea perils, the provision ought to be limited 

(a) Azuni on Maritimo Law, c. 4, art. 6. 1 Emerigon, c. 12, sec. 21. 2 Valin, 

art. 66, p. 149. Le Guidon, c. 6,, art. 2. Grotius, b. 3, c. 19. Goodrich v. Gordon, 
15«Johii9. Bep. 

{h) Miller v. The Resolution, 2 Dallas, 15. 

(c) Miller v. The Resolution, 2 Dallas, 16.® Pothier, Traitd du Droit de Pfopridtd, 
No. 134. . 

(d) Pothier, Traite du Droit de Propridtfe, Nos. 134, 135. 
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to total losses by shipwreck, and not to mere stranding, which 
might lead to frauds, in order to save the cargo at the expense 
of the ship, (a) 

If the vessel should be recaptured, out of the route prescribed 
by the contract for her return, or afte/the time allowed for her 
return, and be adjudged lawful prize, it has been made a ques- 
tion whether the debtors of the ransom arc discharged from 
their ijontract. Valin (b) says, that, according to the constant 
practice, the debtors are discharged in such case, and the price 
of the ransom is deducted from the proceeds bf the prize, and 
given to the first captor, and the residue goes to the second 
taker. So, if the captor himself should afterwards be taken by 
an enemy’s cruiser, together with his ’ransom bill, the ransom 
becomes part of the lawful conquest of the enemy, and the 
debtors of the ransom are, consequently, discharged * from tRe 
contract under the ransorh bill, (c) 

In the case of Rirord v. Bettenham^ ((/) an English vessel was 
captured by a Frerudi privatc(»r, in the war of 1756, and ran- 
somed, and a hostage given as a security for the payment of the 
ransom bill. The hostage died while in possession oWhe French, 
and it was made a question in the K. B., in a suit brought upon 
the ransom bill after the peace, whether the death of the hostage 
discharged the contract, and whether the alien cotild sue on the 
ransom bill in the Phiglish courts. It was shown, that such a 
contract.was valid amotig the other nations of Europe, and that 
the owner of the bill was entitled to sue upon it, and ifehat it 
was not discharged by the death of the hostage, who was 
taken as a mere collateral * security, and the plaintiff was, * 107 
accordingly, allowed to recover. But it has been since 
decided, and it is now understood to be the law, that, during 
war, and while the cha^geter of alien enemy continues, no suit ^ 
will lie in the British courts by the enemy, in proper person, on a 
ransom bill, notwithstanding it is a contract arising jure belli, (e) • 
The remedy to enforce payment of the ransom bill, for the^ ben- 

(а) PoJtier, Traite de Propriete, No. 138. 

(б) Ord. des Prises, art. rt. 

(c) Pothier, Ibid. Nos. l39, 140. 

(d) 3 Burr. Rep. 1734. 

(«) Anthon v. Fisher, Doug. Rep. 649, note. The Hoop, 1 Rob. Rep. 196. 

Ik 
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efit of the enemy captor, is by an action by the imprisoned 
hostage, in the courts of his own country, for the' recovery of 
his freedom. This severe technical objection would seem to be 
peculiar to the British courts, for it was shown, in the case of 
Ricord v. Bettenham, to Be the practice in France and ^Holland 
to sustain such actions by the owner of the ransom contract. 
Lord Mansfield considered %ic contract as worthy lo be sus- 
tained ])y sound rnoraliiy and good policy, and as goverried by 
tHe Jaw of nations and the eternal rules of justice, [a) The prac- 
tice in France, (ft) when a French vessel has been ransomed, and 
a hostage given to the enemy, is for the officers of the admiralty 
to seize the vessel and her cargo, on her return to port, in order 
to compel the owners to pay the ransom debt, and relieve the 
hostage : and this is a course dictated by a prompt and liberal 
sdhse of justice. 

The recapture of the ransom bill, according to Valin, (c) puts 
an end to the claim of the captor. He may be deprived of the 
entire benefit of his prize, as well as of the ransom bill, either 
by recapture or rescue, and the questions arising on them lead 
to the consideration of postliminy and salvage. Upon recap- 
ture from pirates, the property is to be restored to the owner, on 
the allowance of a reasonable compensation to the re- 
*108 taker, in the nature of salvage ; for it *is a principle of 
the law of nations, that a capture by pirates does not, 
IBre a capture by an enemy in solemn war, change the title, or 
deveslithe original owner of his fight to the property, and it 
does not require tlie doctrine of postliminy to restore it. (d) In 
France, property may be reclaimed by the owner within a year 
and a day ;(c) but in some other countries (and Grotius men- 
tions Spain and* Venice) the rule formerly was, that the whole 
^ property recaptured from pirates went /o the retaker, and this 
rule was founded on the consideration of the desperate nature 
of the recovery. 


(a) Cornu v, Blarklmme, Doug. Rep. 64l. 

' (b) Potfiier, Traite de Pi\)prietc, No. 144. ' 

(e) Tom. ii., liv. 3, tit. 9, art. 19. 

(d) Grotius, b, 3, c. 9, sec. 16, 17. Bynk. Q. J. Pub. b. 1, c. 16 and 17. 
fe) Valiu’s Comm. tom. ii. 261. 
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The jus postliminii was a fiction of the Roman law, i^ostu- 
by which persons or^ ^hings taken* by the enemy were 
restored to their former state upon coming again under the 
power of the nation to which they formerly belonged. Posilu 
minium jjingit eum qui captus est, in civltale semper fuisse, (a) It 
is a rigftt recognized by the law of nations, and contributes 
es 8 entially*to mitigate thf calamities of war. When, therefore, 
property taken by the enemy, is either recaptured or rescued 
from him, by the fellow-subjects or allies of the original owner,* 
it doestiiot become the property of the recaptor or rescuer, as if 
it had been a new prize, but it is restored to the original owner, 
b^ right of postliminy, upon certain terms. Movables arc not 
entitled, by the strict rules of the law, of nations, to the full 
benefit of’ postliminy, unless retaken from the enemy promptly 
after the capture, for then tin; original owner neither finds a, 
difficulty in recognizing his (;lfects, nor is presumed to have re- 
linquished them. Real*pr5p(n*ty is easily identified, and, there- 
fore, more completely within the right of postliminy; and the 
reason for a stricter Jiinitation of it in respect to personal prop- 
ertyj arises from its transitory nature, and the difliculty of iden- 
tifying it, and the eonsequent presumption that the orig- 
inal-owner had abandoned the hope of recovery. (/;) * This * 109 
right does not tjike ('fleet in neutral countries, because the 
neutral nation is bound to consider the war on each side as 
equally j.ust, so far as relates to its elfects, and to look upoh 
every acquisition made by either party, as a lawful acquisition ; 
with the exception of cases where the capture itself is an in- 
fringement of the jurisdiction or rights of the neutral power, (c) 
If oiie party was allowed, in a neutral territory, to "enjoy the 
right of claiming goods taken by the other, it would be a de- 
parture from the duty 4 ) f neutrality. The right of postliminy 
takes place, therefore, only within the territories of the nation 
of the captors, of of its ally ; {d) and if a prize be brought into 
a neutral port by the captors, it does not return to the former 

(ajinst. 1 , 12 , 5 . 

(6) Vatt^l, b. 3, c. 14, sec. 2o9 

(c) M’Donough v. Danncry, 3 Dallas, 188, 198. The Josefa Segunda, 5 AVheaton, 
338, 358. See also, post^ p/1 21 . 

(d) Vattel, b, 3, c. 14, see, 207, 208. 
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owner by the law of. postliminy, because neutrals are bound <to 
take notice of the military ’right which^possession gives, and 
which is the only evidence of right acquired by military force, 
as contradistinguished from civil rights and titles. They are 
bound to take the fact fijr the law. Strictly speaking, there is 
no such thing as a marine tort between belligerents. ^ All cap- 
tures are to be deemed lawml, and tl^ey have never been held 
within the cognizance of the prize tribunals of neutral nations, (a) 
’With respect to persons, the right of postliminy takes place even 
in a neutral country ; so that if a captor brings his prisoners into 
a neutral port, he may, perhaps, confine them on board his ship, 
as being, by fiction of law, part of the territory of his sovereign, 
but he has no control* over them on shore. (6) 

*110 *ln respect to real property, the acquisition by the con- 
queror is not fully coiisummated until confirmed by the 
treaty of peace, or by the entire submission or destruction of 
the state to which it belonged, (c) * If it be recovered by the 
original sovereign, it returns to the former proprietor, notwith- 
atauding it may, irf the mean time, have. been transferred by 
purchase. The purchas;jer is understood to have talssen the prop- 
erty at the hazard of a recovery or reconquest before the end of 
the war. But if the real property, as a town or portion of the 
territory, for instance, be ceded to the conqueror by the treaty 
of peace, the right of postliminy is gone forever, and a previous 
Venation by the conqueror woidd be valid, (d) 

In a land war, movable property, after it has been in com- 
plete possession of the enemy for twenty-four hours, (and which 
goes by the name of booty, and not prize,) becomes absolutely 
hia, without any right of postliminy in favor of the original 
owner; and much more ought this species of property to he 
protected from the operation of the ruU' of postliminy, when it 

JL- 

(a) L’Amistad de Rues, 5 Wheaton, 390. 

{h) Vattcl, b. 3, c. 7, see. 1.32. Rynk. by Duponceau, pp. 116, 117, notes. Austrian 
Ord. of Neutrality, August 7tli, J803, art. 19. By one of the provisions of a commer- 
cial treaty between (^arthiigc and Rome, in the earliest period of the Roman republic, 
soon after the ejj^iulsion of Taniu^in, it was stipulatcd^that if eitlier party should bring 
into the ports of the other, prisoners ‘taken from an ally, the prisoners might be ro- 
claimed and set free. Polybius, b. 3, c. 3. 

♦ (c) Puff. Droit do la Nature par Barbeyrae, liv. 8, c. 6, sec. 20. 

(</) Vattel, b. 3, c. 14, sec. 212. Martens, b. 8, c. 3, sec. 11, 12. 
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has not only passed into the complete popession of the enemy, 
but been bond Jide transferred to a neutral. By the ancient and 
sitrict doctrine of the law of nations, captures at sea fell under 
the same rule as other movable property taken on land ; and 
goods so taken were not recoverable by the original owner from 
the fescu^r or retaker. But tlie m^micipal regulations of most 
states hav^ softened the rigor of the law of nations on this 
poinVby an equitable extension of the right of postliminy, as 
against a recaption by their own subjects. The ordinances of 
several of the continental powers confined the right of 
restoration, on recaption, to cases where the property * had * 111 
not been in possession of the enemy above twenty-four 
hours. This was the rule of the French ordinance of 1681 ; (a) 
but now the right is everywhere understood to continue until 
sentence of condemnation, and no longer. 

It is also a rule on this sulqeet, that if a treaty of peace 
makes no particular provisions relative to captured property, it 
remains in the same condition in which the treaty finds it, and 
it is tacitly conceded to the j)ossessor. The right of postliminy 
no longer exists, after the conclusion of the peace. It is a right 
which belongs exclusively to n state of war, (b) and therefore, a 
transfer to a neutral, before the peace, even without a judicial 
sentence of condemnation, is valid, if tliere has been no recov- 
ery or rccaptign before the peace. The intervention of peace 
cures all. defects of title, and vests a lawful possession in the 
neutral, equally as the title’ of the enemy captor himself is 
quieted by the intervention of peace, (c) The title, in 1t>e hands 
of such a neutral, could not be defeated in favor of the original 
owner, even by his subsequently becoming an enemy. It would 
only be liable, with his other property, to be seized as prize^of 
war. (d) 

Every power is obliged to conforrri^to these rules of the law 
of nations relative^to^ postliminy, where the interests of neutrals 
are concerned. But in cases arising between its own subjects, 
or between them and those of her allies, the principle may un- 

• 

(а) Liv. 3, tit. 9. Dcs Prises, art. 8. 

(б) Vattel, b. 3, c. 14, sec. 216. 

(c) Schooner Sophie, 6 Rob. Re^. 138. 

(d) The Purissiraa Conception, 6 Rob. Rep. 43. 

11 
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dergo such modifications as policy dictates. Thus, by several 
English statutes, the maritime right of postliminy, as among 
English subjects, subsists to the end of the war ; and, therefore, 
ships or goods captured at sea by an enemy, and retaken at any 
period during the war, and whether before or after sentence of 
condemnation, are to be restored to the original projfrietdr, on 
securing to the recaptors certain rates of salvage, as a 
* 112 compensation or reward * for the service they have per- 
formed, The maritime law of England gives* the 
benefit of this liberal rule of restitution, with respect to the 
recaptured property of her own subjects, to her allies, unless it 
appears that they act on a less liberal principle, and then it 
treats them according to their own measure of justice, (b) Great 
Britain seems to have up fixed rule as to the quantum of sal- 
vage on a foreign vessel in cases of recapture, and the rate of 
salvage in other nations of Europe is dilferent, as allowed by 
different nations, [c) The allotment of salvage, on recapture or 
rescue, is a question not of municipal law merely, except as to 
the particular rates of it. It is a question of the jns gentium^ 
when the subjects of allies or neutral states claim the benefit of 
the recaption. The restitution is a matter not of strict right, 
after the property has been vested in the enemy, but one of 
favor and relaxation ; and the belligerent recaptor has a right to 
annex a reasonable .condition to his liberality, {d) ^ Neutral prop- 
erty, retaken from the enemy, is usually restored, without the 
payment of any salvage, unless from the nature of the case, or 
the usages of the enemy, there is a jirobability that the property 
would have been coiideiiined, if carried into the enemy’^ ports, 
and in that case a reasonable salvage ought to be allowed, for a 
bAiefit has been conferred, (e) ^ 

(а) 1 Chilly on Commercial La#, 435. 

(б) The Santa Cruz, 1 Hob. Kep. 49. 

(c) Wheaton on Captures, 245, 246, 297. Opinioiii ol! the Attorneys-Gencral, 
vol. i. 435. 

(c/) The Two Friends, 1 Rob. Rep, 271. Marshall on Ins. 474. Doug. Rep. 648. 

(c) The War Onskan, 2 Rob. Rep. 299. The’ Carlotta, 5 Rob. Rep. 54. 

1 Though private property may be taken by a military commander for public use, or to 
prevent its tailing into the hands ^ the enemy, yet the danger must bo imrainenti and the 
necessity admitting of no delay. Mitchell a. Harmony, 1 Blatchford’s K. 649. S. C. 13 
How. U. S. 116 . 
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The United States, by the Act of Congas of 3d March, 1800, 
directed restoration of captured property, at sea, to the foreign 
ahd friendly owner, on the payment of reasonable salvage ; but 
the Act was not to apply when the property had been con- 
demned as prize by a competent court, before recapture ; nor 
when th'fweign government would not restore the goods or 
vessels of the citizens of the United States, under the 
like citcumstances. The statute continued *the jus post- *113 
until the property was devested by a sentence of 
condemnation, and no longer ; and this was the rule adopted an 
the English courts, before the extension of the right of post- 
liminy, by statutes, in the reigns of Geo. TT. and Geo. III. (a) 


{a) Lord Mansfield, 2 Burr. Bej). 093, 1209. T/Actif, 1 Edw, Adm. Rep. 180. 
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•LECTURE VL 

OF TUE GENERAL RIGHTS ANO DUTIES OF NEUTRAL NATIONS. 

.The rights and duties which belong to a state of neutrality, 
form a very interesting title in the code of internatioiial^law. 
They ought to be objeeis of particular study in this country, 
inasmuch as it is our true policy to cherish a spirit of peace, 
and to keep ourselves free from those political connections 
which would tend to draw us into the vortex of European con- 
tests. A nation that maintains a firm and scrupulously impar- 
tial neutrality, and commands the respect of all other nations 
by its prudence, justice, and good faith, has the best chance to 
preserve unimpaired the blessings of its commerce, the freedom 
of its institutions, and the prosperity of its resources. Bellig- 
erent nations are interested in the/support of the just rights of 
neutrals, for the intercourse which is kept up by means of their 
commerce, contributes greatly to mitigate the evils of war. 
The public law of Europe has established the principle, that, in 
tittle of war, countries not parties to’ the war, nor interposing in 
it, shall not be materially attected by its action ; but they shall 
be permitted to carry on their accustomed trade, under the few 
necessary restrictions which we shall hereafter consider. 

Neutrals. belongs not to a common friend to judge between 

must be ini- ^ ^ * 

partial. * the belligerent parties, or to determine the question of 
right between them, (a) The neutral is not to favor one of 
*116 them *to the detriment of the other ; and it is an essen- 
tial character of neutrality, to furijish no aids to one 
party, which the neut?al is not equally ready to furnish to the 
other. (6). A nation which would be admitted to the privileges 

(a) Bynk. b. I, o. 9. Burlamaqui, vol. ii. part 4, c. .5, see. 16, IT. 

^ (ft) Mr. Manning, after referring to the practice of former times on the subject of 
foreign levies in ncutfal countries, and critically examining the reasoning of Vattel, 
jnatly concludes that foreign levies may not be allowed to one belligerent, while 
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of neutrality, must perform the duties it enjoins. Even a loan 
of money to one of the belligerent parties,* is considered to be a 
violation of neutrality, {a) A fraudulent neutrality is no neu- 
trality. But the neutral duty does not extend so far as to pro- 
hibit the fulfilment of antecedent engagements, which may be . 
kept consistently with an exact neutrality, unless they go so far 
as to require the neutral nation to become an associate in the 
war. (6) If a nation be under a previous stipulation made in ‘ 
time of peace, to furnish a given number of ships or troops to 
one of the parties at war, the contract may be complied with, 
and the state of peace preserved, except so far as the auxiliary 
forces are concerned. The cantons of Switzerland have been 
accustomed to furnish such assistance to the other European 
powers. In 1788, Denmark furnished ships and troops to 
Russia, in her war with Sv^edeii, in consequence of a previous 
treaty prescribing the amount; and this was declared by Den- 
mark to be an act consistent with a spirit of amity and com- 
mercial intercourse with Bweden. It was answered by the latter 
in her counter declaration, that though she could not reconcile 
ihe practice with the law of nations, yet she embraced the . 
Danish declaration, and confined her hostility, so far* as Den- 
mark was concerned, to the Danish auxiliaries furnished to 
Russia, (r) But, if a neutral power be under contract to fur- 
nish succors to one party, he is said not to be bound if his 
ally was .the aggressor ; and in this solitary instance the 
* neutral may examine into fhe merits of the war, so far *117 
as to see whether the^ca^ws fmderis exists, {d) An inquiry 
of this kind, instituted by the party to the contract, for the pjarpose 


refused to 4iis antajronist. consistently with the duties of neutrality, unless such an ex- 
clusive privilege was granted treaty antecedent to the war. Manning’s Commen- 
taries, p. 180. . 

, (a) Mr. Pickering’s Letter to Messrs. Pinckney, Marshall, and Geny, 2d of March, 
1798. In Dewutz v. Hendri^'ks, 9 Moore’s C. B. Ilcp. 586, it was held to be contrary 
to the law of nations, for persons residing in England^ to enter into engagements to 
raise money, by way of loan,* for the purpose of supporting subjects of a foreign state 
in arms against a government in friendship with England, and no right of action 
attached upon any such contract^H 

(6) Vattel, b. 3, c. 6, sec. 99, 100, 101. Ib. c. 7, sec. 104, 105. Martens’s Sum- 
mary, b. 8, c. 5, see. 9. Mr. Jefferson’s Letter to Mr. Pinckney, September 7th, 1793. 

(c) New Ann. Reg. for 1788, tit. Public Papers, p. 99. 

. Bynk. Q* J. Pub. b. 1, c. 9. Vattel, b. 2, c. 12, sec. 168. 

11 
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of determining on its binding obligation, holds out strong temp- 
tations to abuse ; anS, in the language of JMr. Jenkinson, (a) 
when the execution of guaranties depends on questions like 
these, it will never be difficult for an ally who hath a mind to 
break his engagements, to find an evasion to escape,’^ 
rltory^invio^ A neutral has a right to pursue his orditiary com- 
laWe. merce, and he nriay become the carrier of the enemy^s 
goods, without being subject to any confiscation of the ship, or 
of. the neutral articles on *bqard ; though not without the risk of 
having the voyage interrupted by the seizure of the hostile 
property. As the neutral has a right to carry the property of 
enemies in his own vessel, so, on the other hand, his o\yn prop- 
erty is inviolable, though it be found in the vessels of enemies. 
But the general inviolability of the neutral character goes 
further than merely the protection of neutral property. It pro- 
tects the property of the belligerents when within the neutral 
jurisdiction. It is not lawful to make neutral territory the scene 
of hostility, or to attack an enemy while within it ; and if the 
enemy be attacked, or any capture made, under neutral protec- 
.tion, the neutral is bound to redress the injury, and effect restw 
tution. (6) 1 The books are full of cases recognizing this principle 
of neutrality. In the year 1793, the British ship Grange was 
captured in Delaware Bay by a French frigate, and upon due 


(а) Discourse on the Conduct of the Government of Great Britain i'a respect tO 
Neutral Nations, 1757. 

(б) Grotius, b. 3, c. 4, see. 8, note 2. Byiik. b. 1, c. 8. Vattel, b. 3, c. 7, sec. 132. 

Burlamaqui, vol. ii. part 4, c. 5, sec. 19. * 


1 The doctrine in the text v\fa.s the subject of great discussion in a case of national 
interest. 

'ttc goYcrnments of the United States and of Portufral, by a convention of February 
2^tb, 1851, submitted their difference.s, relative to “Tile General Arms troiig,’\ privateer, 
destroyed by an English squadron, in the port of Fayal, September 27th, 1814, to the de- 
cision of the President of the French Kepublic. The decision of Louis Napoleon, given 
November 30th, 1852, was in favor of Portugal, suggesting Vhe following grounds; 

That the English boats, approaching the privateer, in the night preceding the action, 
were ordered dff, and fired upon ^ the American crew : 

That the feebleness of the Portuguese garrison rendered an armed intervention impos- 
sible, and the go^rnor endeavored^ by remon.strance, ti preserve the peace of his port: 

And the commander of the privateer, not having, from the beginning, had recourse to 
the Intervention of the neutral power, and having employed arms to repel the attack, and 
thu 3 |Ji 8 regarded the neutrality of the port, the neutral sovereign vras released from the 
oblUgjation to assure him protection by any other mode than pacific intervention. 
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complaint, the American government caused the British ship to 
be promptly restored, (a) So in the case of The^Anna^ (b) • 

the * sanctity of neutral territory was fully asserted and *118 
vindicated, and restoration made of property captured by 
a British cruiser near the mouth of tliA Mississippi, and within 
fhe jurisdiction of the United States. It is a violation of neutral 
territory for a belligerent ship to take her station within it, in 
order to carry on hostile expeditions from thence, or to send her 
boats to capture vessels being beyoyd it. ‘No use of neutral 
territory, for the purposes of war, can be permitted. This is the 
doctrine of the governmentr of the United States, (c) It was 
declaSred judicially in England, in the case of The Twee Ge* 
broeders ;[d) aiid though it was not understood that the prohibi- 
tion extended to remote objects and uses, such as procuring 
provisions and other innocent articles, which the law of nations 
tolerated, yet it Was explicitly declared, that no proximate acts 
of war were in any manner to be allowed to originate on neutral 
ground: and for a ship to station herself within the neutral line, 
and send out her boats on hostile enterprises, was an act of hos- 
tility much too immediate to be permitted. No act of hostility 
is to be commenced on neutral ground. No measure is to be 
taken that will lead to immediate violence. The neutral is to 
carry himself with perfect equality bet^veen both belligerents, 
giving neither the one nor the other any advantage; and if the 
respect djuc to neutral territory be violated by one party, 
without being promptly puilished by *just anipiadver- *119 
sion, it would soon provoke a similar treatment from the 
other party, and the neutral ground would become the theatre 
of war. {e)^ . 


(а) Mr. Jefferson’s Letter t%Mr. Ternant, of 15th May, 1793. 

(б) 5 Rob. Rep. 373.* 

(c) Mr. Randolph’s Circular to the Governors of the several States, April 16th, 
1795. The American corrn|nissioricrs to the court of France, (Benjamin Franklin, 
Silas Deane and Arthur Lee,) in their circular letter in 1777, to the commanders of 
American armed vessels, carried yerv far the extension of neutral piijtcction, when 
they applied it indiscriminately to* all captures “within sight of a neutral coast.” 
Diplomatic Correspondence, bj^J. Sparks, vol. ii. .hio. Vide supr(3l Lecture II. 

(d) 3 Rob. Rep. 162. 

{e) When Don Miguel, in 1828, aScended the throne of Portugal, by a rote of the 


^ By a treaty, ratified July 4, 1860, between the United States and Great Britain, these 
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If a belligerent cruiser inoffensively passes over a portion of 
*^ter lying within neutral^ jurisdiction, that fact is not usually 
considered such a violation of the territory as to affect and 
invalidate an ulterior capture made beyond it. The passage of 
ships over territorial portions of the sea, is a thing less guarded 
than the passage of armies on land, because less inc/nvenientj 
and permission to pass over them is not usually required or 
asked. To vitiate a subsequent capture, the passage mjast at 
least have been expressly refused^ or the permission to pass ob- 
tained ilnder false pretences, (a) 

The right of a refusal of a pass over lumtral territory to the 
troops of a belligerent power, depends more upon the inconven- 
ience falling on the neutral state, than on any injustice com- 
mitted to the third party, who is to be affected by the permission 
or refusal. It is no ground of complaint against the interme- 
diate neutral state, if it grants a passage to belligerent troops, 
though inconvenience may thereby ensue to the adverse bellig- 
erent. It is a n^atter resting in the sound discretion of the 
neutral power, who may grant or withhold the permission, with- 
out any breach of neutrality, (b) No belligerent power can claim 
the right of passage through a neutral territory, unless founded 
upon a previous treaty, and it cannot be granted by a neutral, 
where there is no antecedent treaty, unless an equality of privi- 
lege be allowed to both belligerents. This is the reasonable and 
just rule to be deduced from the opinions of jurists and^the con- 
ventional law pf modern nations, (c) 


Portuguese Cortes, in violation of tlic title by succession of his niece, Donnu Maria, 
England declared herself neutral as between those claimants, in their domestic 
•quarrel for the crown. Having declared her neutrality, England maintained it with 
fidelity and vigor. She would not allow any warlike equipments by cither party in 
her^oVts; and when an armament had been fitted qvt in disguise, and sailed from 
Plymouth, in support of the claims of Donna Maria, England sent a naval force, and 
actually intercepted the rortugucse armament in its destination to the island Terceira. 

(а) The Twee Gebroeders, 3 Rob. Rep. 336. 

(б) Grotius, b. 2, c. 2, sec. 13, n. 4. Vattcl,t. 3, c. 7, see. 119, 123, 127. Sir Wil- 
liam Scott, 3 |{ob. Rep. 353. • 

(c) Grotius, b. 3, c. 7, sec. 2, 3. Vattel, b. 3, c.,7, sec. 126. Manning’s Commenta- 
ries, 182-186. \V.'thin a few yearj after the expulsio|^ of the Tarquins, the Romans, 


fffwer^ engaged that neither woulh obtain exclusive control over a ship-canal which 
migh^j^ made between the Atlantic and Pacific oceans, by way of the river San Juan 
de N|^agua, and guaranteed the neutrality of the canal. 
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^ •Bynkershoek (a) makes one exception to the general *120 
inviolability of neutral territory, and supposes that if an 
enemy be attacked on hostile ground, or in the open sea, and 
flee within the jurisdiction of a neutral state, the victor may 
pursue him dum fervet opus^ and seize his prize within the 
neutral sfSte. He rests his opinion entirely on the authority 
and practicb of the Dutch, and admits that he had never seen 
the distinction taken by the publicists, or in the practice of 
nations. It appears, however^lithat Casaregis, and several other 
foreign jurists mentioned by Azuni, (6) held a similar doctrine. 
But D’Abrcu, Valin, Einerigon, Vattel, Azuni and others 
maintained the sounder doctrine, that when the flying enemy 
has entered neutral territory, he is placed immediately under 
the protection of the neutral power. The same broad principle 
that would tolerate a forcible entrance upon neutrtrl ground or 
waters, in pursuit of the foe, would lead the pursuer into the 
heart of a commercial port. There is no exception to the rule 
that every voluntary entrance into neutral territory, with hostile 
pjurposes, is absolutely unlawful, (r) The neutral border must 
not be used as a shelter for making i^reparations to renew the 
attack ; and though the neutral is not obliged to refuse a pas- 
sage and safety to the pursuing party, he ought to cause him to 
depart as Soon as ])ossible, and not permit him to lie by and 
watch his opportunily for further contest. This would be 
making the neutral country directly auxiliary to the war, and 
to the comfort and support of one party, la the case of T/ie 
Anna, (d) Sir William Scott was inclined to agree with Bynk- 


under the auspices of the consul^Spnriiis Cassius, concluded a league with the thirty 
cities or states of Latium ; and one article was, that neither party should give t^he 
other's enemies a passage through their lands. Dionysius, b. 6, sec. 95. Niebunr’s 
History of Rome, vol. ii. 28. 

(a) Q. J. Pub. b. 1, e. 8. 

(d) Maritime Law, vol. iif 223, edit. N. Y. 

(c) Vattel, b. 3, c. 7, sec. 133. 1 Emcrigon, Traite des Ass. 449. Azuni, vol. ii. 

223. It was observed by the American Secretary of State, (Mr. Webster,) in the 
diplomatic correspondence between liim and the British minister, (Lord Ashburton,) 
reVative to the case of the steamboat Caroline, on ihl Canadian border, and seemingly 
admitted by Lord Ashburton, that to justify a hostile entrance upon neutflil territory, 
there must exist a necessity of self-defence, instant, overwhelming, leaving no choice 
of means, and no moment for deliberation. 

^d) 6 Rob. Rep. 385 d. 
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ershoek to this extent; that if a vessel refused to submit to 
visitation and search, and fled within neutral territory, to places 
which were uninhabited, like the little mud islands before 

121 * the * mouth of the Mississippi, and the cruiser, without 
, injury or annoyance to any person, should quietly take 

possession of his prey, lie would not stretch the point^ so fat, on 
that account only, as to hold the capture illegal. But in this, 
as well as in every other case of the like kind, there is, wstricto 
jure^ a violation of neutral jurijgJ^ction, and the neutral power 
would have a right to insist on a restoration of the property. 
It was observed by the same high authority, in another case, 
depending on a claim of territory, (a) ‘‘ that when the fact is 
established, it overrules every other consideration. The capture 
is done away; the property must be restored, notwithstanding 
it may actually belong to the enemy.” 

A neutral has no right to inquire into the validity 
broiigiit into of a Capture, except in cases in which the rights of 
neu rii ports. junst^ljction were violated ; and, in such cases, 

the neutral power will restore the property, if found in thje 
hands of the offender, and within its jurisdiction, regardless of 
any sentence of condemnation by a court of a belligerent cap- 
tor. (b) r’ft belongs solely to the neutral government to raise 
the objection to a capture and title, founded on the violation of 
neutral rights. The adverse belligerent has no right to com- 
plain when the prize is duly libelled before a competent' court, (c) 
If any complaint is to be made on the part of the captured, it 
must be by his government to the neutral government, for a 
fraudulent, or unworthy, or unnecessary submission to a viola- 
tion of its territory, and such submission will naturally provoke 
retaliation. In the case of prizes brought within a neutral port, 
the neutral sovereign exercises jurisdiction so far as to 

122 * restore the prop(?rty of its * own subjects, illegally cap- 

tured ; and this is done, says Valin, (d) by way of com- 
pensation for the asylym granted to the captor and his prize. 

(a) The Vro\^‘Anna CatharinL, 5 Hob. Hep. 15. ' * 

{h) The Arrogante Barcelones, 7 Wheaton, 496. The Austrian Ordinance of Ncn- 
trality, August 7th, 1808, art. 18. L’Amistad de Rues, 5 Wheaton, 390. 

(c)JC^se of The Etrusco, 3 Rob. Rep. 162, note. 

(d^m. tom. ii. 274. 
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It has been held, in this country, that foreign ships, offending 
against our laws, within our jurisdiction, may be pursued and 
seized upon the ocean, and rightfully brought into our ports for 
adjudication, (a) 

The government of the United Stated was warrant- Arming in 
ed by the^aw and practice of nations, in the declara- 
tions -mado in 1793, of the rules of neutrality, which were par- 
ticularjy recognized as necessary to be observed by the belliger- 
ent powers, in their intcrcoin^e with this country.' (i) These 
rules were, that the original arming or equipping of vessels in 
our ports, by any of the powers at war, for* military service, was 
unlawful; and no such vessel was enlitled to an asylum in our 
ports. The equipment by them of government vessels of war, 
in matters which, if done to other vesseds, would be applicable 
equally to commerce or war, was lawful. The equipment by 
them of vessels fitted for merchandise .and war, and aj)})lieablc 
to either, was lawful: but if it were of a nature sohdy ap|)lica- 
ble to war, it was unlawful. And if the armed vessel of one 
nation should dei)art from our jurisdiction, no armed vessel, 
being within the same, and belonging to an adverse belligerent 
power, should depart until twenty-four hours after the former, 
without being deeriKnl to have violated the law of nations, (c) 
Congress have repeatedly, by statute, made suitable provision 
for the support and due observance of similar rules of neutral- 
ity, and given sanction to the principle of them, as being 
^founded in the universal lav^ of nations. It is declared * 123 
to be a misdemeanor for any citizen of the United States, 
within the territory or jm-isdiction thereof, to accept and exer- 
cise a commission to serve a foreign prince, state, colony, dis- 
trict or people, in war, by land or by sea, against any prince, 
state, colony, district on people, with whom the United States 
are at peace ; or for any person, except a subject or citizen of 

« 

(a) The Marianna Flora, 11 Wheaton, 42. 

(fc) Vattcl, b. 3, see, 104. Wolfms, sec. 1174. Austrian Ordinance of Neutrality, 
August 7th, 1803. Cours dc OroU Public, pur M. Pinheiro-Ferreira, tom. ii, pp. 

44-47. 

(c) Instructions to the Collectors of the Customs, August 4th, 1793. Mr. Jeffer- 
sou’s Letters to M. Genet, of 5th and 17th June, 1793. His Letter to Mr. Morris, of 
16th August, 1793. Mr. Pickering’s Letter to Mr. Pinckney, January 16th, 1797. 
Hia Letter to M. Adet, January 20tb, 1796. 
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any foreign prince, state, colony, district or people, transiently 
within the United States, on board of any foreign armed vessel, 
within the territory or jurisdiction of the United States, to enlist 
or enter himself, or hire or retain another person to enlist. ;Or 
enter himself, or to go beyond the limits or jurisdiction of the 
United States, with intent to be enlisted or entered/in the ser- 
vice of any foreign prince, state, colony, district or Tpeople, as a 
soldier, or mariner, or seaman ; ^ or to fit out and arna, or to 
increase or augment the force of any armed vessel, witii intent 
that such vessel be employed in the service of any foreign power 
at war with another power, with whom we are at peace ; or to 
begin, or set on foot, or provide, or prepare the means for any 
military expedition or enterprise, to be carried on from thence 
against the territory or dominions of any foreign prince or state, 
or of any colony, district or people, with whom we are at 
peace; or to hire or enlist troops or seamen, for foreign military 
or naval service ; or to be concerned in fitting out any vessel, to 
cruise or commit hostilities in foreign service, against a nation 
at peace with us; and the vessel, in this latter •case, is made 
subject to forfeiture. The President of the United States is 
also authorized to employ force to compel any foreign vessel to 
depart, which, by the law of nations, or by treaty, ought not to 
remain within the United States, and to employ the public 
force generally, in enforcing the observance of the duties of 
neutrality prescribed by law. {a) In the case of The ^antissima 
Trinidad^ {b) it was decided, that captures made by a vessel 
so illegally fitted out, whether a public or private armed ship, 


(а) Acts of Congress of 5th June, 1794, and 20th April, 1818, c. 83.*-^ By an Act 
of Congrc'Sd of March 10th, 1838, c. 31, the provisions of the Act of 1818 were en- 
larged and applied to any military expedition or c^jterpriso against the territory of 
any foreign prinec or state, or of any colony, district or people, conterminous with 
the United States, and with whom they are at peace Great Britain, by Act of Par- 
liament of 59 Geo. HI., called the Foreign Enlistment Act, in like manner prohibited 
enlistments and equipments within the king’s dominions, for warlike purposes in for- 
eign states. 

(б) 7 Wheaton, 283. . 


1 U. S. V. Kazlnski, 18 Law Rep. 264. 

a See an official opinion upon foreign enlistments in the United States, by the late At- 
torney-General. Opinions of Attys-Gen. vol. vii. p. 367. 
a The Act of 1888 expired by limitation at the end of two years. 
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were torts, and that the original owner was entitled to restitu- 
tion, if the* property was brought within our jurisdiction ; but 

• that an illegal outfit did not affect a capture made after a 
o9ruise, to which the outfit had been ^applied, had terminated. 
The offence was deposited with the voyage, and the deiictmn 
ended wi^h the termination of the cruise, {a) 

Though* a belligerent vessel may not enter within 
neutral jurisdiction for hostile purposes, she may, con- neuter 
sistently with a state of neutrality, until prohibited by 
the neutral power, bring her prize into a neutral port, 

* and sell it. (ft) The neutral power is, however, at lib- * 124 
erty to refuse *tliis privilege, provided the refusal be made 
to both parties, as the privilege ought to be granted to both 
parties, or to neither. The United States, while a neutral power, 
freqmnitly asserted the right to prohibit, at discretion, the sale 
within their ports, of prizes brought in by the belligerents ; and 
the sale of Frencli prizes was allowed as an indulgence merely, 
until it interfered with the treaty of England of 1794, in respect 
to prizes made by j)rivateers. (c) In the opinion of some jurists, 
it is more consistent with a state of neutrality, and the diedates 
of true policy, to refuse this favor ; for it must be very inconven- 

• ieni io permit the privateers of contending nations to assemble, 
•together with their prizes, in a neutral port. The edict of the 

States General of 1(556, forbade foreign cruisers to sell their 
prizes in 'their neutral ports, or cause them to be unladen; and 
the French ordinance of the marine of 1681, contained the same 
prohibition, and that such vessels should not continue in port 
longer than twenty-four hours, unless detaifled by stress of 


(a) The seaman of a neutrallnation may servo on board of a commercial vessel of a 
belligerent power, or be employed in a contraband trade on board of a neutral vessel, 
witboi^ being liable to punishment personally, by the municipal laws of his own 
country, or by the law of n|^tions. Opinions of the Attorneys-General of the United 
States, vol. i. 35. • 

, (b) Bynk. b. 1, c. 15. "^attol, h. 3, c. 7, sec. 132. Martens, b. 8,c. 6, sec. 6. Hop- 
nerv. Appleby, 5 Mason^s Kep. 77.« . 

(c) Instructions to the Amcrjtan Ministers to France, July 15tlfl*1797. Mr. Pick- 
ering’s I..etters to M. Adet, May 24th and November 15th, 1796. His letter to Mr. 
Pinckney, January I6th, 1797. It deemed proper and safe for a neutral power to 
permit a prize brought into port in distress, to be repaired^ for the purpose of Arlher 
navigation. Opinions of the Attorneys-General, vol. i. 603. 

VOL. I. 12 
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weather, (a) The admission into neutral ports of the public 
ships of the belligerent parties, without prizes, and^ under cjue 
regulations, is considered to be a fiivor, required on the princijde 
of hospitality among friepdly powers, and it has been uniformly 
conceded on the part of the United States, (b) 

Enemy’s iieutral vships do not afford protection enemy’s 

a*^neiumi"^ property, and it may be seized if found on*board of a 
vossci. neutral vessel, beyond the limits of the neutral juftdsdic- 
tion. This is a clear and well settled principle of the law of 
nations, (c) It was formerly a question, whether the neu- 
• 125 tral * ship, conveying enemy’s property, was not liable to 
confiscation for that cause. This was the old law of 
Prance, (f/) in cases in which the master of the vessel knowingly 
took on board enemy’s property; but Bynkershoek truly observes, 
that the master’s knowledge is immaterial in this case, and that 
the rule in the Roman law, making the vessel liable for the fraud- 
ulent act of the master, was a m,cre fiscal regulation, and did not 
apply; and for the neutral to carry enemy’s. goods is not unlaw- 
ful, like smuggling, and does not affect the neutral ship. (c)» If 
there be nothing unfair in the conduct of the neutral master, he 
will even be entitled to his reasonable demurrage, and his freight 
for the carriage of the goods, though he has not carried them to 
the place of destination. They are said to be seized and con- 
demned, not ex delicto but only ex re. The capture of them by 
the enemy is a delivery to the person who, by the rights of war, 
was substituted for the owner. (/) Bynkershoek (g*) thinks the 


(а) Valin’s Com. tom. ii. 272. 

(б) Mr. J(‘ftorsoirs Letter to Mr. Hammond, September 9th, 1793. Instructions to 

the American Commissioners to France, July 1.5th, 1797. Cours de Droit Public, par 
M. rinheiro-Ferrcira,,tom. ii. p. 47. Such public ve^’sels are exempt from the juris- 
diction of the local authorities 5 but this exemption does not extend to private vessels. 
Vide infixiy p. 156, note. • 

(c) Grotius, 1, .3, c. 6, see. 6. Ileinec. de Nav. oh Vedi. c. 2, sec. 9. Bynk. Q. J. 

Pub. c. 14. Loccenius, dc Jure Market Nav. b. 2, c. 4, see. 2. Molloy, do Jure Mari- 
timo, b. 1,. c. 1, SCO. 18. Larapredi, du Commerce des N#utres, sec. 10, 11. Vattel, 
b, 3, c. 7, sec. 1Y> Answer, in 1753, ’to the Prussian Memorial. Consulat de la 
Mot, par Boucher, tom. ii. c. 273,^276, sec. 1004. ^ 

(d) Ord. dc la Marine, Hv. 3, tit. 9, des Prises, art. 7. 

(e) JJyttk. Q. J. Pub. lib. 1, c. 14. 

(/) V’attel, b. 3, c. 7, sec. 115. 

(^) B. b c. 14. 
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master is not entitled to freight, because the goods were not car- 
ried to the port of destination, though he admits that the Dutch 
lawyers, and the consolato, give freight. But the allowance of 
freight ill that case has been the uniform practice of the English 
admiralty for near two centuries pasi^, except when there was 
some circ^iun stance of mala fiJes^ ora departure from a strictly 
proper neutral conduct, {a) The freight is paid not pro rata but 
in totdi because capture is considered ^is delivery, and the captor 
pays the whole freight, because he represents his enemy, 
by possessing himself of the enemy’s goods, *jure belli, * 126 
and he interrupts the actual delivery to the consignee, (ft) 

The right to take (^nemy’s property on board a neufral ship, 
has been much contested by particular nations, whose interests 
it sirongly opposed. This was 1h<? case witl\ Prussia in the case 
of the Silesia loan, and wilh the Dutch in tlie war of IWG; and 
Mr. .lenkinson (afterwards Earl of Tiiverpool) published, in 1757, 
• a discourse, very full and satisfactory, on the ground of authority 
and usage, in favor of the legality of the right, when no treaty 
intervened to control it. ^J’he rule has been steadily maintained 
by Great Britain. In Erance it has been lluctuating. The or- 
dinance of the marine of 1681, asserted the ancient and severe 
ruh‘, that the neutral ship, having on board enemy’s property, 
was subject to confiscation. The same rule was enforced by 
the arrets of 1692 and 1704, and relaxed by those of 1744 and 
1778. (r). In 1780 the Empress of Russia proclaimed the prin- 
ciples of the Baltic code of neutrality, and declared she would 
maintain them by force of arrfls. One of the articles of that 
code was, that “all elfects belonging to the subjects of belligerent 
powers, should be looked upon as free on board of neutral ships, 
except only such goods as were contraband.” The principal 
powers of Europe, as S^veden, Denmark, Prussia, Germany, Hol- 
land, France Spain, Portugal aiuf Naples, and also the United 
States, acceded to the Russian principles of neutrality, {d) But 


(a) Jenkinson’s Discourse in 1757% p. 13. The Atlas, 3 riob. Rep. 304, note. » An- 
swer to the Prussian Mcmorial,|l753. 

(b) The Copenhagen, 1 Rob. Kep. 289. 

(c) Valin's Com. I, 3, tit. 9, des Prises, art. 7.* 

{d) New Ann. Reg. for 1780, tit. Public Papers, pp. 1 13-1 20. Martens’s Summary, 
327, edit Phil. Journals of Congress, voi. vii. pp. 68, 185. 
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the want of the consent of a power of such decided maritime 
superiority as that of Great Britain, was an insuperable obstacle 
to the success of the Baltic conventional law of neutrality ; and 
it was abandoned in 1793 by the naval powers of Europe, as 
not sanctioned by the existing law of nations, in every 
*127 case in which the doctrines of that code *dW not rest 
upon positive compact. During the whole course of the 
wars jgro wing out of the l^Vench revolution, the government 6f 
the United States admitted the English rule to be valid, as the 
true and settled doctrine of international law ; and that enemy’s 
property was liable to seizure 04 board of neutral ships, and to 
be confiscated as prize of war. (a) It has, however, been very 
usual, in cornmercieil treaties, to stipulafii that free ships should 
make free goods, contraband of war always excepted ; but such 
stipulations are to be considered as resting on conventional law 
merely, and as excejitions to the operation of the general rule, 
which every nation not a party to the stipnlaiion is at perfect 
liberty to exact or surrender. 3'he Ottoman Porte was the first 
power to aband6n the ancient rule, and she stipulated, in her 
treaty with France, in 1604, that free ships should make free 
goods, and she afterwards consented to the same provision in 
her treaty with Holland, in 1612 ; and according lo Azuni, (6) 
Turkey has, at all times, on international questions, given an 
example of moderation to the more civilized powers of Europe. 

The effort made by the Baltic powers, in 1801, to recall and 
enforce the doctrines of the armed' neutrality, in 1780, was met, 
and promptly overpowered, an% the confederacy dissolved by 
the naval power of England. Russia gave up the point, and 
by her convention with England of the 17th June, 1801, ex- 
pressly agreed, that enemy^ property was not to be protected 
pn board of neutral ships. The rule liCis since been very gen- 
erally acquiesced in ; and it was expressly recognized in the 


(o) Mr. Jefferson’s L^ter to M. Genet, July 24th, 179.3. Mr. Pickering’s Letter to 
Mr. Pinckney, January I6th, 1797. Letter of Messrs. Pinckney, Marshall, and Gerry, 
to the French Government, Janui^y 27th, 1798. ^ 

(6) Maritime. Law of Euiopc, vol. ii. 163. Fiasson, in his Histoire de la Diplo> 
Ibatie Fran^aise, tom. ii. 226, says, that it was not the object of the Ottoman Porte, ia 
the instance mentioned in the text, to abandon the ancient rule, and that it was not a 
treaty, but a concession to France of privileges and exemption, from pure liberality. 
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Austrian ordinance of neutrality, published at Vienna, 
the 7th of August, 1803. Its reasons *and authority *128 
have been ably vindidated by English statesmen and 
jurists, and particularly by Mr. War^, in his treatise of the 
Hlative rights •and duties of belligerent and neutral poirers in 
maritime affairs, published in 1801, and which exhausted all 
the law and learning applicable to the question, (a) ^ 

(a) Mr. Munninf?, in his Commentaries on the Law of Nations, pp. 203-244, has 
discussed the question whether “ free ships make free goods,” quite at large, and with 
great strength of reasoning. He vindicates the belligerent right against the doctrine 
of the Baltic powers, u])on sol^l principles, and upon the authority of the Consolato 
del Mare, and of the most emiiiiuit European jurists who have written on the law of 
nations within the last two centuries. The ])riiicipal authorities have been already 
referred to, at pages 1 24, n. /j., 125, n. e. Mr. Manning also examines the (juestion, on 
the authority of the customary and conventional law of nations, ])y a review of a suc- 


J The following rpi^ytirkfibln declanitioii of the tJoveninicnt of (Ireat Britain, made on 
^.lie coininencemcut of the war with Bus'^ia, in March, 1804, indicates the accession of 
Knglainl itself to the principles of the armed ncntralily. The declaration is identical 
with that piiblj-.lie*i by In', ^lajesty the Emperor of the Krcncb. Ex. Doc. 33d Cong. 
1st Sess. n. Doc. 103. 

“ llKt'i.AicATioN. — Her Majesty the (^uccii of the United Kingdom of Great Britain 
and Ireland, bsiving been conipclletl to take up arms iu support of an ally, is desirous of 
rendei-ing the war as little omwons as possilde to the powers with \^’hom she remains at 
peace. 

“ To preserve the curnniercc of neutrals from all uniiccessai'y obstniction, lier Majest;^ 
is wdlling, for the present, to w'aivc a j>art of the belligerent right* ajrpertainlng to her by 
the law of nations. 

“It is imjif)ssible for her Majesty to forego the exercise of her right of seizing articles 
contraband of war, aiul of pi eventing mAitrals from bearing the enemy^s despatches, and 
she must maintain the right of a helligerrsnfc’to prevent neutrals from breaking any effec- 
tive blockade which may he established with an adequate force against the eueiuy’s forts, 
harbors, or coasts. 

“But her Majesty will waive the right of seizing enemy’s property laden on board a 
neutral vessel, unless it be contraband of war. 

“ It is not her Majesty’s intention to claim the confiscation of neutral jiroperty, not be- 
ing contraband of wuir, found dfcboaid enemy’s ships; and her Majesty further declares, 
that, b^ing anxious to lessen, as jnuch as possible, the evils of war, and to restrict its 
operations to the regularly organized forces of the country, it is not her present intention 
to issue letters of marque for,^he commissioning of privateers. 

“ Westminster, March 28th, 1854.” , 

An Order in Council, passed on the 15^th April, 1854, gave to the Declaration a more 
precise form and binding authority. ^ 

Though the belligerent cla.ms^ mentioned in the Declaration, arei^ot renounced, but 
only “waived for the present,” it cannot be doubtft but that this measure is a great 
advance ot the rights of neutrals and the interests of commerce. See an article on the 
Orders in Council on Trade during War, In the Edinburgh Review, July, 1864. It pre- 
sents the latest aspect of the most important and interesting ‘doctrines^ of international 
law. ^ 


12 * 
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Neutral It ia also a principle of the law of nations relative 
an enemy’s to neutral rights, that the effects of neutrals, found on 
yeisei. board of enemy’s vessels, shall be free ; and it is a 
right as fully and firmly^ settled as the other, though, like thaf, 
it is often changed by positive agreement, (a) The principle is 
to be met with in the Consolato del Mare, and the {Property of 
the neutral is to be restored without any compensafion for de- 
tention, and the other necessary inconveniences incident "to tlie^ 
capture. The former ordinances of France, of '1543, 1585, and 
1681, declared such goods to be lawful prize ; and Valin (b) jus- 
tifies the ordinances, on the ground that the neutral, by putting 
his property on board of an enemy’s vessel, favors the enemy’s 
commerce, and agrees to abide the fate of the vessel. But it is 
fully and satisfactorily shown, by the whole current of modern 
authority, that the neutral has a perfect right to avail himself 
•of the vessel of his friend, to transport his property; and Bynk- 
ershoek has devoted an entire chapter to the vindication of th^i 
justice and equity of the right, (c) 

The two distinct propositions, that enemy’s goods found on 
board a neutral ship may lawfully be seized as prize of war, 
and that the goods of a neutral found on board of an 
*129 •enemy’s vessel were to be restored, have been explicitly 
• • incorporj^ted into the jurisprudence of the United States, 

and declared by the Su’preme Court [d) to be founded in the 
law of nations. The rule, as it was observed by ‘the court, 
rested on the simple and intelligible* principle, that war gave a 


cession of treaties between European powers, from the year 1351 to the present times. 
The result is, that there is notiiing like system or consistency of principle in the con- 
ventional law of Europe. The belligerent rule has ^>een alternately adopted and i*o- 
jected, and qualified with infinite vicissitude, and so as to leave the rule, as flf general 
and settled principle of international law, when not disturbed by positive stipulations, 
in full force. Comm. pp. 244-280. * 

(а) Grotius, b. 3, c. G and 16. Bynk. c. 13. ' Vattel, b. 3, c. 7, sec. 116. Answer 
to the' Prussian Memorial, 1753. Mr. Jefferson’s Letter to M. Genet, July 24th, 
1793. Mr. PicHfring^s Letter to Mr. Pinckney, January 10th, 1797. 

(б) Comm. b. 3, tit. ‘J, des Pnscs, art. 7, 

(c) Consulat de la Mer, par Boucher, tom. ii. c. 276, sec. 1012, 1013. Heineccius, 
iJeNav. Ob Vect. c. 2, sec. 9. Opera, tom. ii, part 1, pp. 349-355. Vattel, b. 3, c. 
7, sec. 116. Bynk. c. 13. 

(d) The Kereide, 9 Cranch, 388. 

t 
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filll right to capture the gOQds of an enemy, but gave no right 
to capture the goods of a friend. The neutral flag conslituted 
no protection to enemy’s property, and the belligerent flag com- 
municated no hostile cliaracter to neutral property. The char- 
acter of the property depended upon the fact of ownership, and 
not upon^Jithe character of the vehicle in wliich it was found. 
After vindicating the simplicity and justice of the original rule 
df tho law of nations, against the speculations of modern theo- 
rists, and the ultima ratio of the armed neutrality, which at- 
tempted to effect by force a revolution in the law of nations, 
the court stated, that nations have changed this simple and 
natural principle of public law, by conventions bctweeji them- 
selves, in whole or in part, as they believed it to be for their 
interest ; but'the one propositioii, that free ships should make 
free goods, did not necessarily imply the converse proposition, 
that enemy’wS ships should make enemy’s goods. Jf a treaty 
^•established the one proposition, and was silent as to the other, 
the other stood precisely as if there had been no stipulation, 
and upon th^ ancient rule. The stipulation that neutral bot- 
toms should make neutral goods, was a concession made by the 
belligerent to tlie neutrtil, and it gave to the neutral flag a (ca- 
pacity not given to it by the law of nations. On the other 
hand, the stipulation subjecting neutral projeerty found in the 
vessel of an enemy to condemnation as prize of war, was a 
concession made by tlie neutral to the bellig(nent, and took from 
the neutral a privilege he possessed under the law of na- 
tions ; but neither reason nor practice rendered the two * 130 
concessions so indissoluble, that the one could not exist 
without the other. It rested entirely in the discretion of the 
contracting parties, whether either or both should be granted. 
The two proposition? are .distinct and independent of each 
other, and tTiey have frequently been kept distinct by treaties, 
which stipulated for, the one and not for the other, (a) 

The government of the United States, in their negotiations 
with the republics in South America, have pressed very ear- 
nestly for the introduction and estaljlishmenj; oi the principle 


(a) The Cygnet, 2 Dodson’s Adm. Hep. 299, S.F. 
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of the Baltic code of 1780, that the iriendly flag should cover 
the cargo ; and this principle was incorporated into the treaty 
between the United States and Colombia, in 1825, and into the 
treaty of navigation and commerce between the United States 
and the Republic of cliili, in 1832. {a) The introduction of 
those new republics into the great community yf civilize4 
nations, has justly been deemed a very favorable opportunity to 
inculcate and establish, under their sanction, more enlarged and 
liberal doctrines on the subject of ’national rights. It has been 
the desire of our government to obtain the recognition of the 
fundamental principles, consecrated by the treaty with Prussia, 
in 1785, relatwe to the perfect equality and reciprocity of com- 
mercial rights between nations; the abolition of private war 
upon the ocean ; and the enlargement yf the privileges of neu- 
tral commerce. The rule of public law, that the property of an 
enemy is liable to capture in the vessel of a friend, is now de- 
clared, on the part of our government, to have iVo foundation in^ 
natural right ; and that the usage rests entirely on force. Though 
the high seas are a general jurisdiction, common # all, yet each 
nation has a special jurisdiction over its own vessels; ^nd all 
the maritime nations of modern Em*ope have, at times, acceded to 
the principle, that the property of an enemy should be protected 
in the vessel of a friend. No neutral nation, it is said, is bound 
to submit to the usage; and the neutral may have 
^ 131 * yielded at one time to the usage, without sacrificing the 

right to vindicate, by forc(5, the security of the neutral 
flag at another. The neutral right to cover enemy’s property is 
conceded to be subject to this qualification ; that a belligerent 
nation may justly refuse to neutrals the benefit of this principle. 


(fl) It was stipulated in those American treatise, that as between the parties, free 
ships should give freedom to goods — thut the fla^ slioul^l covcr*the cargo even of ene- 
mies, contraband goods excepted, and should also cover the persons, though enemies, 
unless they were ofticers or soldiers in actual service. But the provision was only to 
apply to those powers who recognized the principle ; and neutral property found on 
board enemy*? vcfJsels was, undej the above stipulation, liable to capture. If, how- 
ever, the neutral flag did not protect enemy*s property, then the goods of a neutral on 
board of an enemy’s vessel were to be free. Treaty with Colombia, art. 12, 13. 
Treaty with Chili, art. 12, 13. Treaty with Venezuela, art. 15. Treaty with the 
Feru-Bolivian Confederation, art. 11, 12. Treaty with Ecuador, in 1839, art. 15. 



tBO. Ytf OF THE LAW OF NATIONS. 141 

unless it be conceded also by the enemy of the belligerent to 
the same neutral flag, (a) ^ 

But, whatever may be the utility or reasonableness of the 
neutral claim, under such a qualification, I should apprehend 
the belligerent right to be no longer an open question ; and that 
the authority and usage on which that right rests in Europe, 
and the lon*g, explicit, and authoritative admission of it by this 
country, have concluded us from making it a subject of contro- 
versy; and that we are boun^, in truth and justice, to submit 
to its regular exercise, in every case, and with every belligerent 
power who does not freely renounce it. 

It has been a inatt(*r of discussion, whether the captor of the 
enemy’s vessel be entitled to freight %)in the owner of the ricu- 
tral goods found on board, and restored. Under certain circum- 
stances, the captor has been considered to be entitled to freight, 
even though the goods were carried to tlie claimant’s own coun- 
try, and restorecf: and he clearly is entitled to freight, if he per- 
forms the voyage, and carri(*s the goods to the port of original 
destination. In no other case is freight due to the captor; and 
the docirinc of pro rata freight is entirely rejected, because it 
would involve a j)rize court in a labyrinth of minute inquiries 
and considerations, in the endeavor to ascertain, in every case, 
the balance of advantage or disadvantage, which an interriip- 
tion an(] loss of the original voyage, by capture, might have 
produced-to the owner of the goods, {b) 

*In the ease of The Nereic^e, (c) the Supreme Court of * 132 
the United States carried the principle of immunity of 
neutral property on board an enemy’s vessel, ito the extent of 


(ri) Letter of Mr. Adams, Secretary of State, to Mr. Anderson, 27tli May, 1823. 
President's Messaj^e to the St-n^tc, of 26th December, llB25, and to the House of Rep- 
resentatives, March 15th, 1826. 

(h) Bynk. Q. J. Pub. b. 1, c. 13i(^ The Fortuna, 4 Rob. Rep. 278. The Diana, 5 
Rob. Rep. 67. Vrow AnnajCatharirili, 6 Rob. Rep. 269. 

(c) 9 Cranch's Rep. 388. 

1 See the convention concluded betiveen the United States and the Two Sicilies, Jan. 
la, 1856. The two high contractiJg parties agree thaf^ree ships shali^mrfke free goods, 
except conthiband ; and that neutral property in enemy’s vessels shall be free, with the 
same exception ; and they engage to apply those pvinciplcs to the navigation and com- 
ttetce of all such states as shall consent to adopt, them as permanent and immutable. 
There aro the same provisions in the convention between the United States and Peru, 
made July 22d, 1866. 
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aUowing it to be laden on board an armed belligerent cruiser ; 
and it was held, that the goods did not lose their neutral charac- 
ter, not even in consequence of resistance made by the armed 
vessel, provided the iieuiral did ijot aid in such armament or re- 
sistance, notwithstanding he had chartered the whole vessel, and 
was on board at the time of the resistance. The aqjrof arming 
was the act of the belligerent party, and the neutral goods did 
not contribute to the armament, further than the freightf which 
would be paid if the vessel was unarmed, and neither the goods 
nor the neutral owner were chargeable- for the hostile acts of the 
belligerent vessel, if the neuiTal took no part in the resistance. 
A contemporary decision of an opposite character, on the same 
point, was made by the ^Ittglhsh high court of admiralty in the 
case of The Fanny ; (a) and it was there observed, that a neulral 
subject was at liberty to put his goods on board the merchant 
vessel of a belligerent ; but if he placed them on board an 
armed belligerent ship, he showed an intentioil to resist visita- 
tion and search, by means of the association, and, so far as he 
does this, he was presumed to adhere to the enemy, and to with- 
draw himself from his protection of neutrality. If a neutral 
chooses to take the protection of a hostile force, instead of his 
own neutral character, he must take (it was observed) the in- 
convenience with the convenience, and his property would^upon 
just and sound principles, be liable to condemnation along with 
the belligerent vessel. 

The question decided in the chsc of The Nereide is a very 
important one in prize law, and of infinite importance in its 
practical results^; and it is to be regretted that the decisions of 
two courts of the highest character, on such a point, 
*133 * should have been in direct contradiction to each other. 

The same poinl afterwards arosef and was again argued, 
and the former decision repeated in the case of The Atalanta, (b) 
It was observed, in this latter caso, lhat the rule with us was 
correct in principle, and the most liberal and honorable to the 
jurisprudence of tKis country. The question may, therefore, be 
considered h^jre as at rest, and as haviij^g received the most au- 
thoritative decision that can be rendered by any judicial tribunal 
on this side of the Atlantifc. 


(a) 1 Dodson’s Adm. Rep. 443. 

(b) 3 Wheaton, 409. 
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OF RESTRICTIONS UPON NEUTRAL TRADE. 

, The principal restriction which the law of nations imposes 
* on«the trade of neutrals, is the prohibition to furnish the belli- 
gerent parties with warlike stores and other iirrticles which are 
directly auxiliary to warlike purposes. Such goods are denom- 
inated contraband of war; but in the attempt to define them 
the authorities vary, or are deficrient in precision, and the subject 
has long been a fruitful source of dispute between neutral and 
•belligerent nations. • 

In the time of Grotius, some persons contended for contraband 
the rigor of war, and others for the freedom of com- 
meree. As neutral nations are willing to seize the opportunity 
which war presents, of becoming carriers for the belligerent 
powers, it is natural that they should desire to diminish the list 
of contraband as much as possible. Grotius distinguishes (a) 
betweem tilings which are useful only in war, as arms and am- 
munition, and things which serve merely for pleasure, and things 
which are of a mixed nature, and useful both in peace and war. 
He agrees with other writers in prohibiting neutrals from carry- 
ing articles of the first kind to the enemy, as well as in permit- 
ting the second kind to be carried. As to articles of the third 
class, which are of iiuliscriminate use in peace and war, as 
money, provisions, ships, and naval stores, he says, that they 
are sometimes lawfult articles of neutral commerce,, and some- 
times not ; and the question will depend upon circum- 
stances existing* at the tirnq. They would be contraband * 136 
if carried to a besieged t^wn, camp, or^^ort. In a^iaval 
war, it is admitted that ships and materials for ships, become 


(a) B. 3, c. 1, sec. 6. 
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^xjontraband, and horses and saddles may be included, (a) Vat- 
tel speaks with some want of precision, and only says, in g^^- 
eral terms, (6) that commodities, particularly used in war, are 
contraband, such as arms, mil|jtary and naval stores, timber, 
horses, and even provisions, in certain junctures, when there are 
hopes of reducing the enemy by famiffe. Locceii^us, (e) and 
some other authorities referred to by Valin, consider provisions 
as generally contraband; but Valin and Potliier insist tlvit they 
are not so, either by the law of France or tho common law of 
nations, unJess carried to besieged or blockaded places, [d) The 
marine ordinance of Louis XIV. (c) included horses and their 
equipage, transported for military service, within the list of con- 
traband, because, they were necessary to war equipments ; and 
that is, doubtless, the ^ei^eral rule. They are included in the 
restricted list of contraband articles mentioned in the treaty 
between the United States and Colombia, in 1825. Valin says, 
that naval, stores have* been regarded as contraband from the 
beginning of the last century, and the English prize law is very# 
explicit on this point. Naval stores and materials for ship- 
building, and even corn, grain, and victuals of all sorts, going to 
the dominions of the enemy, were declared contraband by an 
ordinance of Charles 1. in 1626. (/) Sail-cloth is now held to 
J;)e universally contraband, even on a destination to ports of 
mere mercantile naval equipment; (gj and in the case of 
""137 TAd Maria, (A) it was held, that *tar, pitch, and hemp, 
and whatever other rnatefials went to the construction, 
and ecpiipment of vesstils of war, were contraband by the mod- 
ern law* of nations; though formerly, when the Imstilities of 
Euro])e were less naval than at the present day, they were of a 
disputable nature. The executive government of this country 
has frequently conceded that the materials fpr the building, 

{af Hutlierforth's Inst. b. 1, c. 9. 

(A) B. 3, c. 7, sec. 112. 

(c) l)e Jure Maritime, lib. 1, c. 4, note 9. 

(d) Valin’s Cora. top. ii. p. 264. PotHcer de Propri^t6, No. 104. 

(e) I>es Prises, art. 11. 

(/) Robinson’s Collec. Mar. p. 63. 

(p) The Neptunus, 3 Rob. Rep. 108. 

(A) 1 Rob. Rep. 287, Phil. od. 
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equipment, and armament of ships of war, as timber and naval . 
stores, were contraband, (a) But it docs not seem that ship 
timber is, in .s*e, in all cases, to be considered a contraband arti- 
cle, though destined to an eupmy^s pprt. 'In the case of the 
Austrian vessel, II VolantCj captured by the French privateer 
L'Etoile (Hq Bonapart^, and which was carrying ship timber to 
Messina, an enemy’s port, it was held, by the council of prizes 
at Paris, in 1807, upon the opinion of the advocate-general, 
M. Collet Descotils, that the ship timber in that case was not * 
contraband of war, it being ship timber of an ordinary charac- 
ter, and not exclusively applicable *to the building of ships of 
war. (b) 

Questions of contraband were much discussed during the 
continuance of our neutral character, in the furious war be- 
tween England aifd France, commencing in 1793, and we pro- 
fesj^ed to be governed .by the modern usage of nations on this 
point, (r) The ‘national convention of France, on the’ 9th of 
May, 1793, decreed, tliat neutral vessels laden with provisions, 
destined to an enemy’s port, should be arrested and carried into 
Franc(‘ ; and one of the earliest acts of England, in that 
war, (^/) was to detain all neutral * vessels going to *138 
France, and laden with corn, meal, or flour. It was 
insisted, on the part of Eri^land, (c) that, by the law of nations, 
all provisions were to bti considered as contraband, in the case 
where the depriving of an enemy of those supplies was one of 
the means employed to reduce him to reasonable terms of 
peace ; and that the actual situation of France was siich, as to 
lead to that mode of distressing her, inasmuch as she had 
armed almost the whole laboring class of her people, for the 
purpose of commencing and supporting hostilities against all 
the governments of ^!urope. This plaim on the part of Eng- 


(a) Mr. Randolph’s Lcttei to M. Adet, July 6th, 1795. Mr. Pickerinj^’s Letter to 
Mr. Pinckney, January IGth, 1797. Letter of Messrs. Pinckney, Marsliall, and 
Gerry, to the French Minister, January 27th, 1798. 

(b) Rdpertoiro universel et raisonne de Jurisprudence, par ji. Merlin, tom. ix. tit. 

Pri.se.Maritime, see. 3, art. 3. • « ' 

(c) President’s Proclamation of Neutrality, April 22d, 1793. 

(d) Instructions of 8th .June, 1793. 

(e) Mr. Hammond’s Letter to Mr. Jefferson, September 12th, 1793, and ^is Letter 
to Mr. Randolph, April 11th, 1794. 

VOL. I. 13 , . 
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land waa pjromptly and perseveringly resisted by the United 
States ; and they contended that corn, flour, and meal, being 
the prodj.ice of the soil and labor 6f the country, were not con- 
traband of war, unless parried to a place actually invested, (a) 
The treaty of commerce with England, in 1794, in the list of 
contraband, stated, that whatever mateffals served^lirectJy to 
the building and equipment of vessels, with the exception of 
un wrought iron and fir planks, should be considered contraband, 
^ and liable to confiscation ; but the treaty left the question of 
provisions open and unsettled, and neither power was under- 
stood to have relinquished the construction of the law of nations 
which it had assumed. The treaty admitted that provisions 
were not generally contraband, but might become so, accoj;djng 
to the existing law of nations, in certain cases, and those cases 
were not defined. * 

It was only stipulated, by way of relaxation of the penalty of 
the law, that whenever provisions were eontrabbnd, the captors, 
or their^ government, should pay to the owner the full value of 
the articles, together with the freight, and a reasonable profit. 

Our government has repeatedly admitted that, as far as 
*139 that treaty enumerated contraband articles, *it was de- 
claratory of the law of nations, and that the treaty con- 
ceded nothing on the subject of contraband, [b) 

The doctrine of the English admiralty, on the subject of pro- 
visions being considered contraband, was laid down .very fully 
and clearly in the case ®of The Jl)nge Margaretha* (c) It was 
there observed, that the catalogue of contraband had varied 
much, and, sometimes, in such a manner as to make it difficult 
to assign the reasons of the variations, owing to particular cir- 
cumstances, the history of which had not accompanied the 
history of the decisions. In 1673, eertafh articles of provision, 
as edrn, wine, and oil, were deemed contraband, according to 
the judgment of a person of great knowlc^lge and experience in 


(a) Mr, Jefferson^s^ Lettor to Mr. Pinckney^Septeraber 7th, 1793, and Mr. Ran- 
dolph's Letter to ^vlr, Hammond^ May 1 st, 1794. % 

(h) Mr. Pickering’s Letter to Mr. Monroe, September 12th, 179.5. His Letter to Mr. 
Pinckney, January 1 6th, 1797. Instructions from the Secretary of State to the Amer- 
ican Minhiter to France, July 15th, 1797. 

(c) 1 Rob. Rep. 159, edit. Phil. 
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the practice of the admiralty ; and, in much later times, many 
other sorts of provisions have been condemned as contraband. 
In 1747 and 1748, butter and salted fish and rice were con* . 
dernned as contraband ; and those casps show that* articles of 
human food have beey coiisidcred as contraband, when it was 
probable tWy were intended for naval or military use. The 
modern established rule is, that provisions are not generally 
contraband, but may become so, under circumstances arising 
out of the particular situation of the war, or the condition of the 
parties engaged in it. Among the circumstances which tejpd to 
preserve provisions from being liable to be treated as contra- 
band, one is, that they are of the* growth of the country which 
produces them. Another circumstance, to Which some indul- 
gence is shown by the 'practice of nations, is when the articles 
are in their native and unmanufactured state. Thus, iron is 
treated with indulgence, though anchors and other instruments 
fabricated out of it, are directly contraband. Hemp is 
more favorably considt'red than cordage ; * and wheat is * 140 
not considered as so objc^etionable a commodity, when 
going to an enemy’s country, as any of the final preparations of 
it for human use. The most important distinction is, whether 
the articles were intended for the ordinary use of life, or even 
for mercantile ships’ use,^r whether they were going with a 
highly probable destination to military use. The nature and 
quality of the port to which the articles are going, is not an 
irrational test. If the port be a general commercial one, it is 
presumed the articles are going for civil use, though occasion- 
ally a ship of war may be constructed in that port. But if the 
great predominant character of that port, like Brest in France, 
or Portsmouth in England, be that of a port of naval military 
equipment, it will be presumed that the articles were going for 
military use, although it is possible that the articles might have 
been applied to civil consumption. As it is impossible to 
ascertain positively the final use of an article ancipitis usus, it 
is not an injurious rule which deduces the final use from the 
immediate destination jifand the presijmption of>i hostile use, 
founded on its destination to a military port, is very much 
inflamed, if, at the time when the articles were going, a consid- 
erable armament was notoriously preparing, to which a supply 
of those articles would be eminentiy useful. 
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These doctrines of the English prize law were essentially the 
same with that adopted by the American Congress in 1775, for 
they declared, that all vessels, to whomsoever belonging, carry- 
ing provisions or other pecessaries to the British army or navy 
within the colonies, should be liable to . seizure and .confisca- 
tion. (a) They were likewise fully adopted by tW Supreme 
Court of the United States, when we came to kn6w and feel 
the value of belligerent rights, by becoming a party to a^. mari- 
time war. In the case of T/ie Ccmimercen^ {b) a neutral vessel, 
captijfed by one of our cruisers in the act of carrying provis- 
ions for the use of the British armies in Spain, the court 
*141 held, that provisions, being * neutral property, but the 
growth of the enemy’s country, and destined for the sup- 
ply of the enemy’s military or naval force, were contraband. 
The court observed, that, by the modern law of nations, provis- 
ions were not generally contraband, but they might become so 
on account of the particular situation of the war, or on account 
of their destination. If destined for the ordinary use of life in 
the enemy’s country, they were not contraband; but it was 
otherwise if destined for the army or navy of the enemy, or for 
his ports of military or naval equipment. And if the provisions 
were the growth of the enemy’s country, and destined for the 
enemy’s use, they were to be treated as contraband, and liable 
to forfeiture, even though the army or navy were in a neutral 
port, for it would be a direct interposition in the war. 

This case followed the decisions of Sir William Scott, and 
carried the doctrine of contraband, as applied to provisions, to 
as great an extent. It held the voyage of the Swedish neu- 
tral §0 illegal, as to deserve the infliction of the penalty of loss 
of freight. 

It is the vsns bellici which determined^an article to be contra- 
band ; and as articles come into use as implements of war 
which were before innocent, there is truth in the remark, that as 
the means of wai^ vary and shift from time to time, the law of 
nations shifts with them ; not, indegd, by the change of princi- 
ples, but by Sx change injthe application of them to new cases, 


(a) Journals of the Confederation Congress, vol. i. 241.- 
(d) 1 Wheaton, 382. 
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and in order to meet the varying inventions of war. When 
goods are once clearly shown to be contraband, confiscation to 
the captor is the natural consequence. This is the practice in 
ail cases, as to the article itself, cxceptii^g provisions ; and as to 
them, when they become contraband, the ancient and strict 
right of forfeiture is softened down to a right of preemption on 
reasonable ierrns, (a) But, generally, to stop contraband ’ 
goods„would, *as Vattcl observes, (b) prove an ineffectual *142 
relief, especially at sea. The penalty of confiscation is 
applied, in order that the fear of loss might operate as a check 
on the avidity for gain, and deter the neutral merchant from 
supplying the enemy with contraband articles. The ancient 
practice was, to seize the contraband goods, and keep them, on 
paying the value. But the modern practice of confiscation is 
far more agreeable to the niutual duties of nations, and more 
adapted to the preservation of their rights. It is a general 
understanding, grounded oji true prinoiplejj, that the powers at 
war may seize and confiscate all contraband goods, without 
any complain]^ on tJie part of the neutral merchant, and without 
any imputation of a breach of neutrality iu the neutral sover- 
eigii himself, (c) It was contended, on the part of the French 
nation, in 1796, that neutral governments were bound to restrain 
their subjects from selling or exporting articles contraband of 
war to the belligerent powers. But it was successfully shown, 
on the part of the United States, that neutrals may lawfully 
sell, a^ home, to a belligerent •[)urchascrj or carry, themselves, to 
the belligerent powers, contraband articles subject to the right 
of seizure, in transitu- {d) This right has since been explicitly 
declared by the judicial authorities of this country, (e?) The right 
of the neutral to transport, and of the hostile power to seize, are 
conflicting rights, and>*either party can charge the other with a 
criminal act. 

$ 

(а) Case of The Haabct, 2 Rob. Rep. 182. 

(б) B. 3, c. 7, see. 113. 

(c) Vattel, b. 3, c. 7, sec. 1 13. , 

((/) M. Adet’s Letter to Mr. Piftkering, March lljji, 1796. Mr. jftekering^s Letters 
to M. Adet, January 20th and May 2,5th, 1796. Circular Letter of the Secretary of 
the Navy to the Collectors, August 4th, 1793. 

(e) Richardson v. Maine Ins. Company, 6 Mass. Rep. 113, The Santissima Trini- 
dad, 7 Wheaton, 283. 


13 * 
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Contraband articles are said to be of an infectious nature, 
and they contaminate the whole cargo belonging to 
*143 *the same owners. The innocence of any particular 
article is not usually admitted, to exempt it from the 
general confiscation. By the ancient law of Europe, the ship, 
alsO) was liable to condemnation $ and such a penalty was 
deemed just, and supported by the general analogies of law, for 
the owner of*thc ship had engaged it in an unlawful commerce, 
and contraband goods arc seized and condemned ex delicto. 
But the modern practice of the courts of admiralty, since the 
age of Grotius, is milder ; and the act of carrying contraband 
articles is attended only with the loss of freight and expenses, 
unless the ship belongs to the owner of the contraband articles, 
or the carrying of them has been connected with malignant and 
aggravating circumstances ; and aniong .those circumstances, 8^ 
false destination and false papers are considered as the most 
heinous. In those cases, and in all cases of frAud in the owner 
of the ship, or in his agent, the penalty is carried beyond the 
refusal of freight and expenses, and is extended to the confisca- 
tion of the ship, and the innocent parts of the cargo, (a) 'this 
is now the established doctrine; but it is sometimes varied by 
treaty, in like manner as all the settled principles and usages of 
nations are subject to conventional modification. (&) 

Law of A neutral may also forfeit the immunities of his 
blockade, national character by violations of blockade ; and 

(a) Bynk. Q. J. Pub. b. 1, c. 12 and 14. Ilciiiec. du Nav. ob Vect. Merc. Vetit. com. 
C. 2, see. 6. Opera, tom. ii. 348. The Staadt Embdcn, 1 Rob. Rep. 20. The Jongo 
Tobias, 1 Rob. Rep. 329. The Franklin,- 3 Rob. Rep. 217. The Ncutralitet, 3 Rob. 
Rep. 295. The Edward, 4 Rob. Rep. 68. The Ranger, 6 Rob. Rep. 125. See infra, 
p. l5l, note. 

(5) In the treaty between the United States and the Republic of Colombia, and in 
.* that with the Republics of Chili, of Venezuela, and the Pcru-Bolivian Confedera- 
tion and Ecuador, it is provided, that contraband articles shall not affect the I’est of 
the cargo, or the vessel, for it is declared that they sliall be left free to the owner. In 
these treaties, the articles of contraband are enumeratdH, and they consist of muni- 
tions of war, and other things made up in a military form and for a military use, and 
cavalry horses, witli their fumiture, and all materials manufactured, prepared and 
formed cxpressly^for the purposes of war, eitliei* by sea or land. All other merchan- 
dises and things arc declared to te subjects of lawful commerce.^ 

1 In the convention between the United States and the King of the Two Sicilies, made 
October 1, 1866, the articles of contraband are enumerated, and it is provided that contra- 
buud articles shall not affect the vessel or the rest of the cargo, whether the rest of the 
cargo belong to the same or a different owner. 11 U. S. Stat. 642. 
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among the rights of belligerents, there is none more clear and 
incontrovertible, or more just and necessary in the application, 
than that which gives rise to the law of blockade. 
Bynkershoek(a) saya^ *it is founded ^n the principles *144 
of natural reason, as well as on the usage of nations ; 
and Grotius (6) considers the carrying of supplies to a besieged 
town, or a blockaded port, as an offence exceedingly aggravated 
and injurious. They both agree that a neutral may be dealt 
with severely; and Vattel says he may be treated as an enemy, (c) 
The law of blockade, is, however, so harsh and severe in its oper- 
ation, that, in order to apply it, the fact of the actual blockade 
must be established by clear and unequivocal evidence; and the 
fieutral must have had due previous notice of its existence ; and 
thq squadron allotted for the purposes of its execution, must be 
competent to cut off all coinmunieation with the interdicted place 
or port ; and the neutral must have been guilty of some act of 
violation, either *by going in, or attempting to enter, or by coming 
out with a cargo laden after the commencement of the blockade. 
The failure of either of the points requisite to establish the e^:ist- 
ence of a legal blockade, amounts to an entire defeasance of the 
measure, even though the notification of the blockade had issued 
from the authority of the government itself, [d) ^ 

A blockade must be existing in point of fact ; and, in order to 
constitute that existence, there must be a power present to enforce 
it. All decrees and orders, declaring extensive coasts and whole 
countries in a state of blockade, without the presence of an ade- 
quate naval force to support it, are manifestly illegal and void, 
and have no sanction in public law. The ancient authorities all 
referred to a strict and actual siege or blockade. The language 
of Grotius {e) is oppidim ohsessim vel Portus clauses, and the 
investing power musl^e able to apply its force to every 
point of the * blockaded place, so as to render it danger- * 145 
• 

(a) Q. J. Pub. b. 1, (’. 4, see. 11. , 

(h) B. 3, c. 1, SCO. 

(«) B.3, c. 7, sec. 117. , 

((/) The Betsey, 1 Rob. Rep. 1 Cliitty on C<jmmcroial Law>450. Letter from 
Mr. Clay, the Secretary of Stale, to Mr. Tudor, dated October 23d, 1827. 

(e)B. 3, c. l,sec. 5. 

1 The Ostsee, 38 E. L. & Eq. 28. The Coosa, 1 Newb. Adm. 393. • 
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ous to attempt to enter, and there is no blockade of that part 
where its power cannot be brought to bear, (a) The definition 
of a blockade given by the convention of the Baltic powers, in 

1780, and again in 180|, and by the ordkiance of Congress, in 

1781, required that there should be actually a number of vessels 
stationed near enough to the port to make the entry^ apparently 
dangerous. Tl^ie government of the United States has uniformly 
insisted that the blockade should be effective by theipresence of 
a competent force, stationed, and present, at or near the entrance 
of the port ; and they have protested, with great energy, against 
the application of the right of seizure and confiscation to in- 
effectual or fictitious blockades. (6) 

The occasional absence of the blockading squadron, produced 
by accident, as in the case of a storm, and when the station is 
resumed with due diligence, does not suspend the blockade, pro- 
vided the suspension, and the reason of it, be known ; and the 
law considers an attempt to take an advantage* of such an acci- 
dental removal, as an attempt to break the blockade, and as a 
mere fraud, (c) The American government seemed disposed to 
admit thb continuance of the blockade in such a case ; (d) and 
the language of the judicial authorities in New York lias been 
in favor of the solidity and justness of the English doc- 
*146 trine of blockade on this * point, (e) JBut if the blockade 
be raised by the enemy, or by applying the naval force, 

(а) The Mercurius, 1 Uob. Rep. 80. The Betsey, 1 Rob. Rep. 93. The Stert, 4 
Rob. Kcp. 65. lA'tter of the Secictury of the Navy to Commodore Preble, February 
4th, 1804. 

(б) Mr. King*s Letter to Lord Grenville, May 23d, 1799. Mr. Marshall’s Letter to 

Mr. King,*Scj)t. 20th, 1799. Mr. Madison’s Letter to Mr. Pinckney, October 25lh, 
1801. Letter of the Secretary of the Navy to Commodore Preble, February 4th, 1804. 
Mr. Pinckney’s Letter to Lord Wellesley, January Ig 'i, 1811. Tn the convention 
between Great Rrituin and Russia, on the 17th of June, 1801, a blockaded port was 
declared to be, “ that where there is, by the disposition of the power which attacks it 
with* ships, stationary or sufficiently near, an evident flanker in entering.” The defi- 
nition in the treaty of commerec between the United States and Chili, in May, 1832, 
art. 15, and the Peru-Rolivian Confederation, in May, 1838, art. 14, of a besieged or 
blockaded place, is “one actually attacked by a, belligerent force, capable of prevent- 
ing the entry of thi neutral.” * % 

(c) The Frederick Molke, 1 Rof). Rep. 86. The Colombia, 1 Rob. Rep. 154. The 
Juffrow Maria Schroeder, 3 Rob. Rep. 155. The Iloffnung, 6 Rob. Rep. U6, 117. 

(d) Mr, Marshall’s Letter to Mr. King, September 20th, 1799. 

(e) Radcliff, J., 2 Johns. Cas. 187. Radcliff v. U. Ins. Co. 7 Johns. Rep. 88. . 
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or a part of it, though only for a time, to other objects, or by 
the mere remissriess of the cruisers, the commerce of neutrals 
to the place ought to be free. The presence of a sufficient force 
is the natural criterion by which the neii^ral is enabled to ascer- 
tain the existence of the blockade. He looks only to the matter 
of fact; an(J[ if the blockading squadron is removed when he 
arrives betee the port, and he is ignorant of the cause gf the 
removal, or if he be not ignorant, and the cause be not an acci- 
dental one, but voluntary, or produced by an enemy, he may 
enter, without being answerable for. a breach of the blockade. 
When a blockade is raised voluntarily, or by a superior force, 
it puts an end to ft absolutely ; and if it be resumed, neutrals 
must be charged with notice dc novo^ and without reference to 
the former state of things, before they can be involved in the 
guilt of a violation of the bloctkade. (//) 

The obj(;ct of a blockade is not merely to prevent th(‘ impor- 
tation of supplies, but tp juevent export as well as import, and 
to cut off’ all communication of commerce with the blockaded 
port. The act of egress is as culpable as the act of ingress, if 
it be done fraudulently ; and a ship coming out of a blockaded 
port is, ill the first instance, liable to seizure, and, to obtain a 
release, the party must give satisfactory proof of the innocence 
of his intention, [b) But according to modern usage, a block- 
ade does not rightfully extend to a neutral vessel found in port 
when the blockade was instituted, nor prevent her coming out 
with the cargo hDiid fide purchased, and laden on board 
before the * commencement of the blockade, (c) The *147 
modern practice docs not require that the place should 
be invested by land as well as by sea, in order to constitute a 
legal blockade ; and if a place be blockaded by sea only, it is 
no violation of belli^rent rights for the neutral to carry on 
commerce with it by inland communications, (d) 


{a) Williams v. Smith, 2 Caiiies's Rep. 1. Letter of the Secretary of State to Mr. 
King, September 20th, 1799. The Hoflfniing, 6 Rob. Rep. 112. 

(6) Bynk. Q. J. Pub. b. 1; c. 4. The Frederick Molke, 1 Rob. Rep. 86. The Nep- 
tunus, 1 Rob. Rep. 170. The Vftiiw Judith, 1 RoboRep. 150. ^ 

(c) The Betsey, 1 Rob. Rep. 93. The Vrouw Judith, 1 Rob. Rep. 150. The Comet, 
1 Edw. Rep. 32. Olivera v. Union Ins.*Co. 3 Wheaton, 183. 

(d) The Ocean, 3 Rob. Rep. 297. The Stert, Ibid. 299, note. Letter of the Secre- 
tary of State to Mr. King, September 20th, 1799. 
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It is absolutely necessary that the neutral should have had 
due notice of the blockade, in order to affect him with the penal 
consequences of a violation of it. This information may be 
communicated to him ^n two ways ; either actually, by a foi*.- 
mal notice from the blockading power ; or constructively, by 
notice to his government, or by the notoriety of thc^fact. It is 
immaterial in what way the iieutrabcomes to the knowledge of 
the blockade. If the blockade actually exists, and he has knowl- 
edge of it, he is bound not to violate it. A notice to a foreign 
government is a notice to, all the individuals of that nation; 
and they are not permitted to aver ignorance of it, because it is 
a duty. of the neutral government to eomrnufiicate the notice to 
their people, {a) In the case of a blockade without regular 
notice, notice in fact is generally n^ejuisite ; and there is this dif- 
ference between a blockades regularly notified and one without 
such notice ; that, in the former case, the act of sailing for the 
blockaded place, with an intent to eva(Je it, or'to enter contin- 
gently, amounts, from the very commencement of the voyage, 
to a breach of the blockade ; for the port is to be considered as 
closed up, until the blockade be formally revoked, or actually^ 
raised ; whereas, in the latter case of a blockade de facto^ the 
ignorance of the party as to its continuance, may be 
*148 received as an excuse for sailTng to the ^blockaded place, 

^ on a doubtful and provisional destination, {b) The ques- 
tion of notice is a question of evidence, to be determined by the 
facts applicable to the case, 'rhe notoriety of .a blockade is of 
itself sullicient notice of it to vessels lying within the block- 
aded port. In the case of The Adelaide^ (c) it was the doctrine 
of the English admiralty, that a notification given to one state 
must be presumed, after a reasonable time, to have reached the 
subjects of neighboring stales, and it Effects them with the 
knowledge of the fact, on just grounds of evidence. And after 
the blockade is once established, and due ^lotice received, either 
actually or constructively, the neutral is not permitted to go to 
the i^ry station of the blockading force, undelr pretence of in- 


(a) The Neptunus, 2 Rob. Rep. 110. The Adelaide, 2 Rob. Rep. 1U| note. 
{6) The Columbia, 1 Rob. Rep, 154. The Neptunus, 2 Rob. Rep- UCb 
(c) 2 Rob. Rep. Ill, in notis. * 



LBC. VIT.] OF THE LAW OF NATIONS." ^ 166 

quiring whether the blockade had terminated, because this 
would l^ad to fraudulent attempts to evade it, and would 
amount in practice to a universal license to atternpt to enter, 
and, on being prevented, to claim the| liberty o^ going else- 
where. Some relaxation was very reasonably given to this 
rule, in its |Lpplication to distant voyages from America ; and 
ships sailing for Europe, #efore knowledge of the blockade 
reached them, were entitled to notice, even at the blockaded 
port. .If they sailed after notice, they might sail on a contin- 
gent destination for the blockaded port, with the purpose of 
calling for information at some European port, and be allowed 
the benefit of such a contingent destination, to be rendered 
definite by the information. But in no case is the information, 
as to the exjstcncc of the blockade, to be sought at the mouth 
of the port, (ay 

A neutral cannot be permitted to place himself in the. vicinity 
of a blockaded j5ort, if his situation, be so near that he 
may, with impunity, break the blockade whenever *he *149 
pleases, and slip in without obstruction. If that were to 
be permitted, it would be impossible that any blockade could be 
maintained. It is a presumption, almost de jure^ that the neu- 
tral, if found on the interdicted waters, goes there with an in- 
tention to break the blocktJde ; and it would require very clear 
and satisfactory evidence to repel the presumption of a criminal 
intent, (b) ^ 

The judicial decisions in England and in this country, have 
given great precision to the law of blockade, by the application 
of it to particular cases, and by the extent, and clearness, and 


(a) The Spes and Irene, r)'Hoh. Rep. 7r>. 

(h) The Ncutralitet, 6 HolS^Kep. 30. The Charlotte Christine, Ibid. 101. The 
Gutc Erwartung, Ibid. 182. Bynk. Q. J. Pub. b. I, c. 11. The Arthur, 1 Kdw. Hep. 
202. Iladdiff v. United Ins. Co. 7 Johns, Kep, 47. Fitzsimmons v. Newport Ins. 
Co. 4 Cranch, 185, « 

A The property of a neutral is not liable to condemnation for a breach ojf blockade^- by a 
vessel in which he embarks, when entefiiig or departing from port, unless he knew of the- 
intention of the vessel to break it in going out. Unite* States v. Guillem, 11 How. U. S. 

47. , 

A nautral leaving a belligerent country, in which he was domiciled at the commence- 
ment of war, is entitled to the rights of a neutral as soon as he sails from the hostile port 
Ibid, see ante^ pp. 82, 86, [75, 78.] 
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equity of their illustrations. They are distinguished, likewise, 
for general coincidence and harmony in their principles. All 
the cases admit, that the neutral must be chargeable with knowl- 
edge, either actual or constructive, of the existence of the block- 
ade, and with an intent, and with some attempt, to break it, 
before he is to suffer the penalty of a violation of i},. The evi- 
dence of that intent, and of the f^vert act, will greatly vary, 
according to circumstances ; and the conclusion to bei» drawn 
from those circumstances will depend, in some degree, upon the 
character and judgnicnt of the prize courts ; but the true prin- 
ciples which ought to govern have rarely been a matter of dis- 
pute. The fact of clearing out or sailing for a blockaded port, 
is, in itself, innocent, unless it be accompanied with knowledge 
of the ])lockade. Such a vessel not possessed of such previous 
knowledge is to be first warned of the fact, and a subsequent 
attempt to enter constitutes the breach. This was the provision 
in the treaty with England, in 1794, and it has been declared in 
other cases, and is considered to be a correct exposition of the 
law of nations, (a) 

*150 * It has been a question in the courts of this country, 

whether they ought to admit the law of the English prize 
courts, that sailing for a blockaded port, knowing it to be block- 
aded, was, in itself, an attempt, anfl an act sufficient to charge 
the party with a breach of the blockade, without reference to 
the distance between the port pf departure and the port invested, 
or to the extent of the voyage performed when the vessel was 
arrested, {b) But in Yeaton v. Frih the Supreme Court of 
the United States coincided essentially with the doctrine of the 
English prize courts ; for they held, that sailing from Tobago 
for Cura 5 oa, knowing the latter to be .blpckaded, was a breach 
of the blockade ; and, according to the/bpinion of Mr, Justice 


(a) Fitzsimmons v, Newport Ins. Co. 4 Cranch, 185. British Instructipns to thcir 
on th^West India station,. 5th of January, 1804. Letter of the Secretary of the 
Navy to Corar^odore Preble, February 4th, 18Q4. Treaty between the United States 
and the liepublH; of Chili, Ma^, 1832, art. 17, aial between the United States and 
Venezuela, May, 1836, art. 20. 

i“ (b) Fitzsimmons v, Newport Ins. Co. 4 Cranch, 185. Vos & Graves v* U. fn«. Co. 
2 Johns. Cas. 180, 469. 

(c) 5 Cranch, 335. 
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Story, in the case of The Nereide^{a) the act of sailing' with 
an intent to break a blockade, is a sufficient breach to authorize 
confiscation. The offhiice continues, although at the moment 
of capture, the vegscl be, by stress of w^^ther, driven in a direc- 
tion from the port, for the hostile intention still remains un- 
changt^d. The distance or proximity of the two ports would 
certainly have an effect up^n the equity of the application of 
the rule. A Dutch ordinance, in 1630, declared, that vessels 
bound to the blockaded ports of Flanders, were liable to confis- 
cation, though found At a distance from them, unless they had 
voluntarily altered the voyage before coming in sight of the 
port ; and Bynkershock contends for the reasonableness of the 
order, (b) What that distance must be is not defined; and if 
the ports be not very wide a|)art, the act of sailing for the block- 
aded port may Reasonably be deemed evidence of a breach of it, 
and an overt act of fraud upon the belligerent rights. But a 
relaxation of the’ rule has been reejuired and •granted in 
the case of distant voyages, *such as those across the *151 
Atlantic ; and the vessel is allowed to sail on A contin- 
gent destination for a blockaded port, subject to the duty of 
subsequent* inquiry at suitable places, (r) The ordinance of 
Congress, of 1781, seems to have conceded this point to the ex- 
tent of the English rule, f(fr they made it lawful to take and 
condemn all vessels, of all nations, ‘‘ destined to any such port,’’ 
without saying anything of notice or proximity, [d)^ 

The consequence of a brca'ch of blockade is the confiscation 
'of the ship; and the cargo is always, /ynw(?/aa6?, implicated in 
the guilt of the owner or master of the ship ; and it lays with 
them to remove the presumption that the vessel was going in 

(a) 9 Cranch, 440, 446. ^ ^ • 

(h) Q. J. Pub. b. 1, c. 11. 3 Rob. Rep*. 326, in nofis. 

(c) 5 Rob. Rep. 76. 6 Cranch, 29. Sperry v. The Delaware Ins, Co. 2 Wash. 
Cir. Rep. 243. Naylor v. Taylor, 9 Barnew, & Cress. 718. 

(d) Joulfiaals of Congress, vol. vii. p. 186. The mere act of sailing to a blockaded 
|>ort is not an offence, if .there was no premeditated design of breaking blo^ade, 
though it should be found to continue when the vessel arrkes off the port. See the 
opinion of Sir Wm. Scott, in the* case of The ShepJ;ierdcss, 0 Bob'? Adm. Rep. 264 j 
and of Lord Tenterden, in Naylor v. Taylor, 9 Barnew. & Cress. 718 ; and of Tiodal, 
Oh. J., in Medeiros v. Hill, 8 Bingham's Rep. 231. 

1 Brig Nayade, 1 Newb. Adm. i 
• 14 
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for the benefit of the cargo, and with the direction of the 
owner, (a) The old doctrine was much more severe, and often 
inflicted, not merely a forfeiture of the. property taken, but im- 
prisonment, and other personal punishment ; but the modern 
and milder usage has confined the penalty to the confiscation 
of the ship and goods. If a ship has contracted guilt by a 
breach of blockade, the offence is not discharged until the end 
of the voyage. The penalty never travels on with the vessel 
further than to the end of the return voyage; and if- she is taken 
in any part of that voyage, she is taken in dilicto. This is 
deemed reasonable, because no other opportunity is afforded 
to the belligerent force to vindicate the law. (c) The 
* 152 penalty for a * breach of blockade is also held to be remit- 
ted, if the blockade has been raised before the capture. 
The delictum is completely done away when the blockade 
ceases, {d) 

Neutral The^raarc other acts of illegal assistance afforded to 
enemy’s ^ belligerent, besides supplying him with contraband 
despatches. goodS, and relieving his distress, under a blockade. 
Among these acts, the conveyance of hostile despatches is the 
most injurious, and deemed to be of the most hostile and nox- 
ious character. The carrying of two or three cargoes of stores 
is necessarily an assistance of a limited nature ; but in th^ 
transmission of despatches may be conveyed the entire plan of 
a c,ai):ipaign, and it may lead to a defeat of all the projects of 
the other belligerent in that theatre of the war. The appropri- 
ate remedy for this oftinice is the confiscation of the ship ; and 
in doing so, the courts make no innovation on the ancient law, 
but they only apply established principles to new combinations 


(a) The Mercurius, 1 Ilob. Uej), 80. The Columbia, Ibid. 154. The Neptunus, 3 
Rob. Rep. 173. The Alexander, 4 liob. Kep. 93. The Exchange, 1 Edw. Rep. 39. 
(h) Bynk. Q. J. Pub. I). l,c. 11. 

(c) The Welvaart Van Pilhiw, 2 Rob. Kep. 128. The Juffrow Mari^ Schroeder, 
3 Roh. Rej^. 147. In cases of contraband, the return voyjge has not usually been 
deemed connected with tlu» outward, and the oftence was depo.sitcd with the offending 
subject ; but in dftitant voyages, ^ith contrahaiul ainl talsc papers, the rule is different; 
\he fraud contaminates the return cargo, and subjects it to condemnation, as being 
<me entire transaction. The Rosalie and Betty, 2 Rob. Rep. 343. The Nancy, 3 Ibid. 

’ 122. Carrington v. The Merchants’ Ins. Co. 8 Peters’s U. S.JRep. 49d. 

(rf) The Lisetto, 6 Rob. Rep. 387. 
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of circumstances. There would be no penalty in the mere con- 
fiscation of the despatches. The proper and efficient remedy 
is the confiscation of the vehicle employed to carry them ; and 
if any privity subsists between the owners of the cargo and the 
master, they are involved by impfication in his delinquency. If 
the cargo bq the property of the proprietor of the ship, then, by 
the general* rule, ob continentiam delicti^ the cargo shares the 
same fittc, and especially if there was an active interposition in 
the service of the enemy, concerted and continued in fraud, (a) 

A distinction has been made between carrying despatches 
of the enemy between diflerent parts of his dominions, and 
carrying despatches of an ambassador from a neutral 
* country to his own sovereign. The effect of the former *153 
despatches is presumed 1o be hostile*; but the neutral 
country has a right to preserve its relations with the enemy, 
and it does not necessarily follow that the communications are 
of aC hostile nature. Ambassadors resident in a neutral (*ountry, 
are favorite objects of the protection of the law of nations, and 
their object is to preserve the relations of amity between the 
governments; and the presumption is, that the neutral state 
preserves its integrity, and is not concerned in any hostile 
design, (b) 

In order to enforce the rights of belligerent nations i>iaht of 
against the deliiuiuencies of neutrals, and to ascertain.*^^*'’^^^^^^ 
the real as well as assumed character of all vessels on the high 
seas, the law of nations arms them with the practical power of 
visitation and search. The duty of self-preservation gives to. 
belligerent nations this right. It is founded upon necessity, and 
is strictly and exclusively a war right, and does not rightfully ‘ 
exist in time of peac^^jinless conceded by treaty, (c) All writers 


(a) The Atalfinta, 6 Kob. Rep. 440. 

(h) The. Caroline, 6 Kob. Rep. 461. Mjtrtens’s ‘Sumraary, b. 7, c. 13. 

(c) The Le Louis, 2 Dodson, 248. The Antelope, 10 Wheaton, llo. Yet# the 
British Parliament, by 8||^tutc, in August, 1839, in order more effectually^ to suppress 
the slave-ti*ade, and especially as against Portugal, a power that had grossly violated 
her treaty with England on that subject, authorized tjje power of visitation and search 
in time Of peace. The British government disclaim the right of muxh in time of 
peace, but they claim at all times the right of visit, in order to know whether a vessel, 
pretending, for instance, to be and hoisting the American flag, be really 

wiiat she seems to be. Lord Aberdeen’s Despatch of December, 1841, to the Ameri- 
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upon the law of nations, and the highest authorities, acknowl- 
edge the right iji time of war as resting on sound principles of 
public jurisprudence, and upon the institutes and practice of all 
great maritime powersj%(^^) Andjf, upon making the search, the 
vessel be found employed in contraband trade, or in carrying 
enemy’s property or troops, or despatches, she is Jiable to be 
taken and brought in fojr adjudication, before a priz6 court. 

Neutral nations have frequently been disposed to question 
and resist the exercise of this right. This was particularly the 
case with the Baltic confederacy during the American war, and 
with the convention of the Baltic powers, in 1801. The right . 
of search was denied, and the Hag of the state was declared to 
be a substitute for all documentary and other proof, and to 
exclude all right of search. Tliose powers armed for the 
*154 purpose of defending their neutral * pretensions ; and 
England did not hesitate.to consider it as an attempt to 
introj^uce, by force, a new code of maritime ‘law inconsistent 
with her belligerent rights, and hostile to her interests, and one 


can Minister, Mr. Stevenson. But the government of the llnitcd States do not admit 
the distinction between the right of visitation and the riglit of scarcli. They consider 
the difference to be one rather of (fetinitioii than j)rinciple, and that it is not known to 
the law of nations. They will not admit the (Sitercisc of the claim of visit to be a 
right; while the British govenihient concedes that if, in the ex<rrise of the right of visit 
to ascertain the genuineness of the dag whicli a suspccicd vessel hears, any injury 
ensues, prompt reparation would he made. The mutwi! right of visitation and search 
in reference to the slave-trade, has even been conceded by the European governments 
of Austria, Erance, Great Britain, l*rus.sia, and Kussia, who were parties to the Quin- 
tuple Treaty at London, of December, 1841. See Mr. Webster’s J)cspatoli as Ameri- 
can Secretary of State, to Mr. Even*tt, the American Minister at London, of March 
28, 184.M. This treaty was suhsequently ratified by all the contracting parties except 
France, who remained bound only to a r«.strictive right of search under the conven- 
tions of 1831 and 1833. The inter-visitation of .ships ^t sea is a branch of the law of 
self-defence and is, in point of fact, practised by the public vessels of all nations, itt- 
cliiding those of the United States, when the piratical character of a vessel js sus- 
pected. The right of visit is conceded for the sole pA posc of ascertaining jpt© real 
national character of tltfe vessel sailing under .suspicious eireurastances, and is wholly 
distinct from the right of search. It has been termed, by t|^ Supreme Court of the 
United States, /Ae right of approach for that •purp 9 .so*; (The Marianna Flora,; 11 
Wheaton, 1, 43 ;) and it is consii^-ered to be well warranted by the principles of public 
Jaw and the usages of nations. By nk. Q. J. Pub. lib. i. c. 114, S. P. ^ - 

(a) Vattel, b. 3, c. 7, see. 114. Ord. de la Marine, of 1681, art. 12. Hilbner, de la 
Saisic dcs Batiinens Neuires. The Maria, 1 Bob. l^ep. 340. The Lo Louis, 2 Dod- 
son’s Adm. J^ep. 245. The Marianna Flora, 11 Wheaton, 42. 
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which would go to extinguish the right of maritime capture. 
The attempt was speedily frustrated and abandoned, and the 
right of search has, since that time, been considered incontro- 
vertible. {a) ' f ^ 

The whole doctrine was ably discussed in the English high 
court of acimiralty, in the case oi' The Maria, (b) and it was 
adjudged, that the right was incontestable, and that a neutral 
sovereign could not, by the interposition of force, vary that 
right. Two powers may agree among themselves that the pres- 
ence of one of their armed ships, along with their merchant 
ships, shall be mutually understood to imply that notiiing is to 
be found in ‘that convoy of merchant ships inconsistent with 
amity or neutrality, (c) ^ But no belligerent power can legally be 
compelled, by mere force, to act^ept of such a pledge ; and every 
belligerent power who is no party to the agreement, has a right 
to insist on the^only security known to the law of nations on 
this subject, independent of any special covenant, and that is 
the right of persom^l visitation and search, to be exercised by 
those who have an interest in making it. I'lie penalty for the 
violent contravention of this right, is the confiscation of the 
property so withheld from visitation ; and the infliction of this 
penalty is conformable to the settled practice of nations, as well 
as to the principles of tMb municipal jurisprudencer of most 
countries in Europe. There may be cases in which the master 
of a neutral ship may bo authorized, by the natural right of 
self-preservation, to defend himself against extreme violence 
threatened by a cruiser, grossly abusing his commission ; but, 
except in extreme cases, a merchant vessel has no right to say 


(а) In the convention between Kn^^laud and Russia, on the 1 7th of June, 1801, 
Russia admitted the belligerent right of search, even of merchant vessels navigating 
under convoy of a ship of war, provided it was exercised by a ship of war belonging 
to government. 

(б) 1 Rob. Rep. 340. 

(c) In the treaty of colllmerce between tlic United States and the Republic of Chili, 
in 1932, it was agreed, that the right of« visitation and search 6}t|}uld not apply to 
vessels sailing under convoy. So, also, in the convctition between the United States 
and the Peru-Bolivian Confederacy of 1838, art. 19. 


’ See the Treaties with Peru, San Salvador, and Guatemala, 10 U. S. Stat. 
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for itself, and an armed vessel has no right to say for it, that it 
will not submit to visitation or search, or be carried into 
* 155 a proximate port for judicial inquiry. Upon •these prin- 
I ciples, a fleet of% Swedish merchant ships, sailing under 
convoy of a’ Swedish ship of w£tr, and under instructions from 
the Swedish government to resist, by force, the rigjit of search 
claimed by British lawfully commissioned cruiser^, was con- 
demned. The resistance of the convoying ship was a resistance 
of the whole convoy, and justly subjected ^he whole to confisca- 
tion. 

The doctrine of the English admiralty on the right of visita- 
tion and search, and on the limitation of the right, has been 
recognized, in its fullest extent, by the courts of justice in this 
country, {b) The very act of sailing under the protection of a 
belligerent or neutral convoy, for the piirpose of resisting search, 
is a violation of neutrality. The Uabish government asserted 
the sijime principle in its correspondence with" the government 
of the United States, and in the royal instructions of the 10th 
of March, 1810, (e) and none of the powers of .Europe have 
called in question the justice of the doctrine, {d) Confiscation 


(aj The Maria, 1 Hob. Hop, 310. The Elsabe, 4 Rob. Rep. 408. 

(h) The Norcidc, 9 Crunch, 427, 438, 443, 'i45, 453. The Marianna Flora, 11 
Wheaton, 42. The government of the United States admits the right of visitation 
and search by belligerent government vessels of their private merchant vessels, for 
enemy’s property, articles contraband of war, or men in the land or naval service of 
the enemy. But it does not undersrand the law of nations to authorize, and does not 
admit, the right of search for subjects or seamen. England, on the other hand, assorts 
ih^ right to look for her subjects on the high seas, into whatever service they might 
wander, and will not renounce it. The objections to the British claim, on the ground 
of public law and policy, were stated With great force and clearness, in 1818, by the 
American Minister in London to Lord Castlereagh. Rm5i'’s Memoranda, pp. 181-193, 
279-283. The claim of Great Britain to the right of Search, on the high seas, ‘of 
neutral vc.sscls, for deserters and other persons liable to military and naval service, 
has been a (Question of animated discussion between that govemment and the United 
States. It was one principal cause of the war of 1 8 12, 'and remains unsettled^^^s 
day. In the discussion? in 1842, between Lord Ashburton and Mr. Webster, i^falive 
to the boundary line of the State of Maine, the American Minister incidentally dis- 
cussed the subject and intimated that the rule* hereafter to be insisted on would be, 
that every regularly documentcdTAmerican merchant vessel was evidence that the. sea- 
men on board were American, and would find protection under the Araeriean flag, 

^ (c) 4 Hall’s Law Journal, 263. Letters of Count Rosenkrantz to Mr.Erving, 28th 
and 30th June, and 9th July, 1811. , jv 

. (df) The Austrian ordinance of neutrality of August 7th, 1803, enjoined it upon all 
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is applied by ^way of penalty for resistance of search, to^all 
vessels, without any discrimination as to the national character 
of the vessel or cargo, and without separating the fate of the 
cargo from that of the ship. » 

This right of search is confined to private merchant vessels, 
and does ijot apply to public ships of war. Their immunity 
from, the Zeroise of any civil or criminal jurisdiction but that 
of the sovereign power to which they belong, is uniformly 
asserted, claimed and conceded. A contrary doctrine is not 
to be found in any jurist or writer on the law of na- 
tions, or * admitted in any treaty ; and every act to the * 156 
contrary has been promptly met and condemned, (a) 


their vessels to submit to visitation oii^the hifjh seas, and not to make anydilliculty as 
to the production of the documentary proofs of prhperty. 

(a) Tliurlow’s State Ibipcrs, vol. ii. p. .503. Casarcj*i8’s Discourses, 13fi. Mr. 
Canning's Letter to Mr. Monroe, Augu.st 3d, 1807. Edinburgh Keview for October, 
1807, ait. I. In the ca.se of Prins Fredcrik, 2 Dodson’s Adm. licp. 451, tflfc qiies* 
tion was raised, and learnedly discussed, whether a public armed ship, belonging to 
the King of the Netherlands, was liable to civil or criminal process in a British port, 
She wa.s brought in, by assistance, in distress, and salvage was claimed, and the ship 
was arrested upon that claim, and a pica to the jurisdiction interposeri. The question 
went olT by arrangement, and was not decided, though the immunity of such vessels 
from all private claims was forcibly urged, on grounds of general policy and the 
usage of nations. And in this country, in the case of The Schooner Exchange v. 
M’Fadiioii, 7 Craftch, U 6, it was decided, after great discussion, that a public vessel 
of war of a foreign sovereign, at ])eaee with the United States, coming into their ports, 
and demeaning herself in a friendly manner, was exempt from tlie jurisdiction of the 
country. L’lnvineiblc, 1 Wheaton, 238, 252, S. P. In that interesting case, The 
Sehooiier Exeliaiige, it was shown, that the exemption of a public ship in port from the 
local jurisdiction, was not founded on the absolute right of another sovereign to such 
an exemption, but upon principles of public comity and convenience, and arose from 
the presumed consent of nations; that confcnt might be withdrawn, ujion notice, 
without just offence; and j^f^a foreign ship, after such notice, comes into the port, she 
becomes amenable to the loL.il laws in the same manner as other vessels ; and though 
a public ship and her armament miglit.be excepted, the prize property which she 
brings into port is subject to the local jurisdiction, for the purpose of examination and 
inquiry, and, in a proper ea.t', for restitution. It has been asserted, on the part of the 
executire authority of the United States, that a writ of /iabAs corpus may he lawfully 
awarded, to bring up a subject illegally detained on board a foreign ship of war in 
ourwaters. Opinion of the Attori#ey-Gcncral of the United Spates, Juno 24, 1794. 
(Opinions of the Attorneys-Gen^ral, voUi. 47.) ^ $o, also, it was the official opinion 


k I If no express conventions refuse to the public ships of belligerents the privilege of asy- 
lum in our waters, they and their prizes, while lying inolJensively in any harbor of the 
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i'he exercise of the right of visitation and® search must be 
conducted with due care and regard to the rights and safety of 


of the Attorney-Gcncml of the United States, in 1799, that it was lawful to serve civil 
or criminal process upon a person on board a foreign ship of war lying within a har- 
bor of tlie United States. Ib. vol. i. 55-57. These opinions do not J^ply,of course, 
to any process against the sliip itself. Mr. Webster, the American Secretary of State, 
in his diplomatic letter to Lord Ashburton, the British Minister, at Washington, of the 
date of Aiigu.st 1st, 1842, contended, that if a vessel he driven by stress of weather, or 
other necessity, or carried by unlawful force, into a British port, even if it be a pro- 
hibited or blockaded jiort, that ncce.ssity exempted the vessel from all penalty and all 
hazard: that a vessel on the high seas is regarded as part of the territory of the nation 
to which she belongs, arul subject to its exclusive jurisdiction ; and if it be forced by 
such necessity into a foreign port, her immunities continue by the comity and practice 
of nations •. that the jurisdiction continues, though the vessel he at aiahor in the foreign 
port; so that if a murder be committed on board a ve.ssel in a foreign port, by one of 
the crew, or a jiassenger, on another of the crew', or u ]ja.sscnger, t'be offence is cogniz- 
able by the courts of the nation to which the vessel belongs ; that the vessel, while 
water-borne in foreign phiccs, was, for the genera} ptir/me of yvvermmj and reyulatmg 
the lights, duties, and obligations of those on hoatd, consider^ us part of the territory to 
which she belonged, and that local laws did not afteot existing relations between per- 
sons on board. lie further stated that, by the comity and practice of nations, merchant 
vessels going voluntarily into a foreign port for trade, retain on board, for their protec- 
tion and government, the jurisdiction and laws of their own country. These immuni- 
tift were presumed to exist as a part of eivilization, and to be allowed until expressly 
retracted. This presumption is deemed to be part of the voluntary and adopted law 
of nations. The case of a vessel forced by necessity into a foreign port, placed the 
claim for exemption from interference on higher principles and stro^igcr courtesy. If 
the vessel has slaves on board, the foreign government has no right to enter oh board 
and interfere with that relation. It was admitted, however, tliat the exemption from 
the local jurisdiction could not he claimed for t.nlawful acts done, and contracts made, 
on board the vessel so placed. Sec supra, pp, 109, 124, n. andn</ra, p.362. The Act 
of Congress giving jurisdiction in cases of felony,* committed in a foreign port, as in 
the case stated by Mr. Webster, as.sumcs, and impliedly admits, a concurrent jurisdic- 
tion in the courts of the territory where the vessel was at tlie time. Lord Ashburton, 
in his reply of the Gth of August, dcelitfcd the discussion of the question ofimmunity 
in harbor, on general principle.^, and said, that Mr. Wcbti^ * had advanced* some prop- 
psitiojis which rather surprised and startled him, though he did not pretend to judge 
of them, lie admitted, that in the case of American vessels, driven by necessity into 
a British port, there ouglit not to be any olTicious interference with them, nor an^ fur- 
ther inquisition into the |[ate of persons or things on beJard than might be indispensif- 
blo 10 enforce the observance of the municipal laws of the country, and the proper 
regulation of its harbors and waters. The principles of tiatiorial law, stated in the 
diplomatic cori'csp# .idcnce above referred to, were ^judicially recognized by the Su- 
preme Court of Louisiana, in thJ ease of AicCargo v. New Orleans Ins. Company, 


United States, are exempt from the local jurisdiction. 
TOl. tii. p. 182. (18 Law Rep. 241.) 


Opinions of the Attorn6ys-Genera|||^ 
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the vessels, (a) -If the neutral has acted with candor and good 
faith, and the inquiry has been wrongfully pursued, the belliger- 

10 RobinsoTi^s R. 202, 316. It was there declared to he a true exposition of the law 
of nations, that a vessel’ on the high seas, in time of peace, engaged in a lawful voyage, 
was lender the exclusive jurisdiction of the state to which her flag belongs; and that 
if forced by nec^iissity into a port of a friendly power, she loses none of the rights ap- 
pertaining to her on the high sens ; hut herself and cargo, and the persons on board, 
With thek property, and all the rights iinddcntto their personal relations, as established 
by the laws of the state to which they belong, were placed under the protection which 
the law of nations extends to the unfortunate under such circumstanccfs. Although 
the jurisdiction of the nation over the vessel belonging to it be not wholly exclusive, 
and though, for any unlawful acts committed, while in such a situation, by the master, 
crew, or owners, she or they may be responsible to the laws of the place, yet the local 
laws do not supersede the laws of the country to which the vessel belongs, so far as 
relates to the rights, duties, and obligations of those on board ; and that whatever 
might be the state of ihc foreign law in relation to slavery, it did not operate on board 
the vessel so forced'by necessity into the foreign port, and before a voluntary landing 
of the slaves on board, to dissolve the relation of master and slave. 

Two cases, in whicii this interesting subject was discussed, arc cited from Orlolan, 
R6glcs liiteriuifionales do la Mer, tom. i. in Wheaton’s Elements, 3d ed. pp. 152-154, 
in which it was decided by tfic council of state, in 1800, in the French courts, that for- 
eign private ve.ssels in French ports, for the purpose of trade, were exempted from the 
local jurisdiction, us to acts of mere international discipline of the ‘Vessel, and even as 
to crimes and olfences committed by a jicrson forming a part of ks ofticers and cr^, 
against another person belonging* to the same, when the peace of the ])ort is not ore- 
turbed. But the local jurisdiction is properly asserted as to crimes committed on 
board the vessel ogainst persons not forming jiart of its officers and crew, or \fy any 
other than a person belonging to the same, or those committed by the oflicers and 
crew upon each other, if the peace of the port be thereby disturbed; and the jurisdic- 
tion, also, is exercised as to civil contracts made with persons not belonging to the 
vessel. These were the cases of ’Ulic Newton, at Antwerp, and of The Sally, at Mar- 
seilles. These cases show a liberal relaxation of the strict rights of the local jurisdic- 
tion, and so they are regarded by Mr. Wheaton. Another important principle of 
international jurisi)rudcnce was declared by the French Court of .Cassation, in 1832, 
in ^the case of* The Carlo Alberto, (Sircy, Kecueil General do Jurisprudence, tom. 
xxxii. p‘. 578, cited from Wheaton’s Elements, 3d edit. 154,) viz: that by the law of 
•nations, a foreign vessel, ai^d or neutral, is considered as part of the territory of the 
nation to which it belongs, and entitled to the privilege of the inviolability of the ter- 
ritory ; but that privilege ceases to protect her when having committed acts of hostility 
in the French territory incon.|istcnt with its character of ally or neutral ; and that even 
tniB pretext of putting into port in distress, will not exclude jurisdiction of thejiocal 
^jibunals’of a charge of high treason against the persons found on board. 

(a) The Anna Maria, 2 Wheaton^ 327. The rfght of visitatiot^ and search is some- 
times laid under special rcstricti<»ns, by convention between maritriho» states. See, for 
instance, art. 17 of the convention of navigation and commerce between the United 
States and the Peru-Bolivian Confederation, May, 1838.^ 

Treaties made by the United States with Guatemala, March 8d, 1849 and with Perju, 
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ent cruiser is responsible to the neutral in costs and damages, 
to be a'ssessed by the prize court which sustains the judicial 
examination. The mere exercise of the right of search in- 
volves the cruiser in n\) trespass, for it is strictly lawful ; but 
if he proceeds to capture the vessel as prize, and sends her in 
for adjudication, and there be no probable cause, is respon- 
sible.. Tt is not the search, but the subsequent capture, which 
is treated in such a case as a tortious act. («) If the capture 
be justifiable, the subsequent detention for adjudication is never 
punished with damages ; and in all cases of marine torts, courts 
of admiralty exercise a large discretion in giving or withholding 
damages, (h) ^ 

* 157 * A rescue eflected by the crew after capture, and when 

^ . the captors are in actual possession, is unlawful, and con- 

sidered to be a resistance withirt the application of the penalty 
of confiscation, for it is delivered by force from force, (c) And 
where the penalty attaches to all,, it attaches as completely to 
the cargo as to the ship, for the master acted as agent of the 
owner of the cargo, and his resistance was a fraudulent attempt 
to withdraw it Jrom the rights of war. {d) 

Neutmi A neutral is bound not only to submit to search, but 
docurueiit^. havc his vcsscl duly furnished with the genuine 
documents requisite 1o support her neutral character, (e) The 
most material of these documents are, the register, passport, or 


(а) 2 Mftsoii’s llcp. 430, 

(б) Story, J., 1 1 WlK-nton, 54-56. 

‘ (c) Thu Dispatch, 3 l?ob. liep. 278. Brown o. Union Ins. Co. 5 Day’s Ecp. 1. 

(H) The Catheriiia Kiizaljcth, 5 Hob. Hep. 232. 

(e) Answer to the Tiussian Memorial, 1753. Hubner, rte la Saisic des Batimcn.<; 
Neutres. /'•' 


July 25th, 1851, embody most of the liberal provisions for iiCemational privileges, and the 
presejvation, during war, of neutral rights, wliich the neutral nations of Europe have l<mg 
sought to secure. See these treaties for provisions, as, trade with enemies; definition ^ 
blockade; regulation of vibitution md search; exemption of confiscation on the com- 
mencement of hostirjities ; reciprocal rights in the cj^tizens to si^^ccessions and inheri- 
tances, &o. • ♦ 

1 Honest mistake, thougii induced by the act of their government, will not relieve 
captors from a liability to co*?ts and damages ; for the court imposes these not as a pun- 
ishment, but by Way of iiKleinnity to the neutral for the loss- and damage ^hich he ha|| 
sustained by the wrongful detention. The Ostsee, 33 E. L. & Eq. 28. 
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sea-letter, muster-roll, log-book, charter-party, invoice, and bill 
of lading. The want of some of these papers is strong pre- 
sumptive evidence against the ship’s neutrality ; yet the want 
of any one of them is not absolutely conclusive, (a) Si aliquid 
ex solemnibus deficiat, cum ceqmtas poscit subveniendxm est The 
concealment of papers material for the preservation of the neu- 
tral character, justifies a capture, and carrying into port for- 
adjudication, though it does not absolutely re(juire a condem- 
nation. It is good ground to refuse costs and damages on resti- 
tution, or to refuse furtht^r proof to relieve the obscurity of the 
case, where the cause labored under heavy doubts, and there 
was primd facie ground for condemnation independent of the 
concealment, [b) The spoliation of papers is a still more aggra- 
vated and inflaiged circumstaiice of suspicion. That 
fact may cxelirtle further * proof, and be sufticieiit to in- *158 
fer guilt ; but it does not, in England, as it does by the 
maritime law of other countries, create an absolute presumption 
juris et de jure ; ainf^yet, a case that escapes with such a brand 
upon it, is saved so as ])y fire, (r) The SujJl'erne Court of the 
United States has followed the less rigorous English rule, and 
held that the spoliation of ))apers was not, of itself, sulficient 
ground for condemnation, and that it was a circumstance open 
for explanation, for*it may have arisen from accident, necessity, 
or superior force, (c/) If the explanation be not prompt and 
fre^nk, or be weak and futile ; if the cause labors under heavy 
suspicions, or there be a vehement presumption of bad faith, or 
gross prevarication, it is good cause for the denial of fiuther 
proof; and the condemnation ensues from defects in the evi* 


(a) Danish Tnstriictions^^th Man'll, 1810. 'I'hc rcf^istcr of a vessel is the only 
document wliich need he on hoard a vessel in time of universal peace, to prove 
national character. Catlett v. Pacific Ins. Co. 1 Paine’s Kep. 594. By the conven- 
tion of navigation and eonijncrcc between the United States and the Peru-Bolivian 
Confederation, May, 1888, art. 18, the vessels of each power are to be furnished in 
time of war with sea-letters or passports, describing the name, property, and burden 
of the ship, and name and residence of the commander. So they must also be pro- 
vided with certificates, containing the particulars of the cargo, a..d the place whence 
the ship sailed, signed by the officers of the port. 

Livingston & Gilchrist v. Maryland Ins. Co. 7 Cranch, 544. 

(c) The Hunter, 1 Dodson’s Adm. Bcp. 480. 

\d) The Pizarro, 2 Wheaton, 227. 
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dence, which the party is not permitted to supply. The obser- 
vation of Lord Mansfield, in Bernardi v. Motteux^{a) was to 
the . same effect. By the ma^time law of all countries, he said, 
throwing- papers overbcjard was considered tis a strong presump- 
tion of enemy’s property ; but, in all his experience, he had never 
known a condemnation on that circumstance only. 

(</) Doug. Rep. 581. 
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LECTURE VIIL 

OF ^rilUCES, PASSPORTS, AND TREATIES OF PEACE. 

Having considered the rights and duties appertaining to a 
state of war, I proceed to examine the law of nati^^ns relative 
to iK'gotiations, conventions, and treaties, which either partially 
interrupt the war, or terminate in peace. 

(1.) A truce or suspension of arms does not termi- Kfiectofa 
nate the war, but it is one of the commerria belli which 
suspends its operations. These conventions rest upon the obli- 
gation of good faith, and as they lead to pacific negotiations, 
and are necessary to control hostilities, and promote the cause 
of humanity, they are sacredly observed by civilized nations. 

A particular truce is only a partial Cessation of hostilities, as 
between a town and an army besieging it. But a general truce 
applies to the operations of the war ; and if it be for a long or 
indefinite period of time, it amounts to a temporary peace, 
which leaves tlic state of the contending parties, and the ques- 
tions between them, remaining in the same situation as it found 
them. A partial truce may be made by a subordinate com- 
mander, and it is a power necessarily implied in the nature of 
his trust ; but it is requisite to a general truce, or suspension of 
hostilities throughout the nation, or for a great length of time, 
that it may be made by the sovereign of the country, or by his 
special authority, (a)^ The general principle on the sub- 
ject * is, that if a commander makes a compact with the * 160 
enemy, and it be of such a nature that the power to make 
it could be reasonably implied from the nature of the trust, it 
will be valid and binding, though be abuse his trust. The obli- 
ggition he is .under not to al^use his trust regards his own state, 
and not the enefny. (6) 


(а) Vattel, b. 3, o. 16, sec. 233-238. Grotiiis, b. 8, c. 21. 

(б) Uutherforth, b. 2, c. 9. Vattel, b. 3, c. 16, sec. 261. Grotius, b. 3, c 22, sec. 4, 

VOL. I. 15 
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A trace binds the contracting parties from the time it is ,con- 
clndedf but it does not bind the individuals of the nation so as 
, to render them personally responsible for a brjeach of it, until 
they have had actual €;r constructive notice of it. Though an 
individual may not be held to make pecuniary compensation 
for a capture made, or destruction of property, after the suspen- 
sion of hostilities, and before \iotice of it had reached him, yet 
the sovereign of the country is bound to catise restoration to be 
made of all prizes made after the date of a general truce. To 
prevent the danger and damage that migljt arise from acts com- 
mitted in ignorance of the truce, it is common and proper to fix 
a prospective period for the cessation of hostilities, with a due 
reference to the distance and situation of places, (a) 

A truce only temporarily stays hostilities ; and each party to 
it may, within his own territories, do whatever he would have a 
right to do in time of peace. He may continue active prepara- 
tions for war, by repairing fortifications, levying and disciplining 
troops, and collecting provisions and articles of war. He m^ 
do whatever, under all the circumstances, woold be deemed 
compatible with good faith and the spirit of the agreement; 
but he is justly restrained from doing what would be directly 
injurious to the enemy, and could not safely be done in the 
midst of hostilities. Thus, in the case of a truce between the 
governor of a fortified town and the army besieging it, neither 
party is at liberty to continue works, constructed either for at- 
tack or defence, and which could not safely be done if 
*161 hostilities had ^continued ; for this would be to make a 
mischievous and fraudulent use of the cessation of arms. 
So, it would be a fraud upon the rights of the besieging army, 
and an abuse of the armistice, for the g£gr ison to avail them- 
selves of the truce to introduce provisions and succors into 
the town, in a way, or through passages, which the besieging 
arm/would have been competent to prcybnt. (b) The meaning 
of every such compact is, that all things should remain as they 
were in the places contested, and cf which the possession wjs 
disputed, at tfie moment of’the^conclrfsion of the truce, (c) 


{a) Vattel, b. 3, c. 15, sec. 239, 244. 
(6) Vattcl, b. 3, c. 16, sec. 247, 248. 
(c) Ibid. see. 250. 
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At the expiration of the truce, hostilities may recommence 
without any fresh declaration of war; but if it be for an indefi- 
nite time, justice and good*faith require due notice of an inten- 
tion to terminate it. (a) i 

Grotius and Vattel, (6) as well as* other writers on national 
law, have agitated the question, whether a truce for a given 
period, as, fbr instance, from the 4irst of January to the first of 
^February, will include or exclude the first day of each of these 
months. Grotius says, that the day from whence a truce is to 
be computed, is not one of the days of the truce, but that it will 
include the whole of the first day of February as being the day 
of its termination. Puffendorf, Heineccius and Vattel, on the 
other hand, are of opinion, that the ‘day of the commencement 
of the truce would be included ; and as the time ought to be 
taken largely a*nd liberally, for the sake of humanity, the last 
day mentioned would also be included. Every ambiguity gf 
this kind ought always to be prevented, by positive and precise 
i^ipulations, as, from such a day to such a day, both inclu- 
sive, (c) 

*(2.) A passport or safe-conduct is a privilege *162 of a pass- 
granted in war, and exempting the party from 
the effects of its operation, duri;ig the time, and to the extent 
prescribed in the permission. It flows from the sovereign au- 
thority ; but the power of granting a passport may be delegated 
by the sovereign to persons in subordinate command, and they 
arc invested with that power Cither by an express commission„or 
by the nature of their trust, (rf) The general of an army, from 
the very nature of his power, can grant safe-conducts; but the per- 
mission is noU transferable by the person named in the passport, 
for it may be that tjje government had special reasons for grant- 
ing the privilege to 'the very individual named, and it is presumed 

to be personal. If the safe-conduct be granted, not for persons^ 

^ : _ 

(а) Vattel, b. 3, c. 16, sec. 260, 

(б) Grotius, b. 3, c. 21, sec. 4. Vattel, b. 3, c* 16, sec. 244, Puff. b. 8, c. 7, sec. 8. 
Heinccc. Jur. Nat. ct Gent. 2, 9, 208^. 

(c) The rule proposed by the English commissioners, in their i^ort on the practice 
of the English courts, in July, 1831, is recommended by its simplicity and certainty. 
They proposed to compute the first day exclusively, and the last day inclusively, in 
all cam* .See vol. iv. p. 96, note. 

{d) Vattel, b. 3, c, 17. 
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but for ofFects, those effects may be removed by others besides 
the owner, provided no person be selected as the agent, against 
whom there may exist a personal objection, sufficient to render 
him an object of susjDicion or danger, within the territories of 
the power granting the permission. 

He who 'promises security, by a passport, is mprally bound 
to afford it against any of hil subjects or forces, and to make 
good any damage the party might sustain by a violatiorf of the^ 
passport. The privilege being so far a dispensation from the 
legal effects of war, it is always to be taken strictly, and must 
be confined to the purpose, and place, and time, for which it 
was granted. A safe-conduct generally includes the necessary 
baggage and servants of the person to whom it is granted; and, 
to save doubt and difficulty, it is usual to enumerate, with pre- 
cision, every particular branch and exb'iit of the indulgence. 
If a safe-conduct be given for a stated term of tim.e, the person 
in whose favor it was granted must leave the enemy’s country 
before the time expires, unless detained by sickness, qf 
*163 some unavoidable circumstance, *and then he remains 
under the same protection. The case is different with 
an enemy who comes into the country of his adversary during 
a truce; He, at his own peril, takes advantage of a general 
liberty allowed by the suspension of hostilities, and, at the 
expiration of the truce, the war may freely take its course, 
without being impeded by any claims of such a party for pro- 
tection. (a) ^ 

* It is stated that a safe-copduct may even be revoked by him 
who granted it, for some good reason ; for it is a general princi- 
ple in the law of nations, that every privilege may be revoked, 

\ 

(a) Valtcl, b. 3, c. l/, sec. 273, 274. 

___ ‘ ■ 

I Similar in principle to pas^orts and .safe-conducts, are, what are termed in the Arti- 
elea of War, snfeymrfk, which the general-in-chief of an army corps or division is author- 
ized to give hospitals and ptihlic establishments of the enemy, and also to individuals, 
whom it maybe thei7>articular interest of the army^to p;*otect. •“ Whosoever, belonging to 
the army of the United States, eniployed in foreign parts, shall force a safeguard, shall 
suffer death.” [54th Article of War.] • . 

The foregoing extract is fro# the Army Regulations of 1825, of which Lieutenant- 
General Scott was the author, and which he enforced in his Mexican campaign, in 1847, 
with eq4ll energy and humanity. • 
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when it becomes detrimental to the state. If it be a gratuitous • 
privilege, it may be revoked purely and simply; but if it be 
a purchased privilege, the party interested in it is entitled to 
indemnity against all injurious conseqi^ences, and every party 
affected by the revocation is to be allowed time and liberty to 
depart in safety, (a) 

The effect of a license given %y the enemy to the 
subjects ‘of the adverse party to carry on a specified license to 
trade, has already been considered, (b) in respect to ^ 
the light in which it is viewed by the government of the citi- 
zens accepting it. A very different effect is given to these 
licenses by the government which grants them, and they are 
regarded and respeoted as lawful relaxations or suspensions of 
the rules of war. It is the assumption of a state of peace to 
the extent of the license, and the act rests in the discretion of 
the sovereign authority of the state, which alone is competent 
to decide how lar considerations of commercial and political 
expediency may, in particular cases, control the ordinary conse- 
(fiiences of war. In the country which grants them, licenses to 
carry on a pacific commerce are slricli juris^ as being excep- 
tions to a general rule ; though they are not to be con- 
strued with pedantic accuracy, nor will every * small *164 
deviation be hefd to vitiate the fair etl’ect of them, (c) 

An excess in the quantity of goods permitted to be imported, 
might not be considered as noxious to any extent ; but a vari- 
ation ill the quality or substance of the goods might be more* 
significant. Whenever any part of the trade assumed under 
the license is denuded of any authority under it, such part is 
subject to cogdemnation. 

Another materia^ circumstance in all licenses, is the limita- 

(а) Vattel, b. 3, c. 17, sec. 27G. . 

(б) Supra, p. 85, * 

(c) The Cosmopolite, 4 Rbb. Hep, 8. Grotius, b. 3, c. 21, see. 14, lays down the 
general rule, that a safe-conduct, of which these licenses are a species, is to be lib- 
etally construed; hxa magis quam stricta interpretatio admittenda est. And licenses 
were eventually construed witht^r^ liberality in the British fturts of admiralty.' 
Judge Croko, in the case of The Abigail, Stewart'* Vice- Adm. Rep. 360. Ducr on 
Insurance, vol. i. 595<-619. The English adm^iralty jnd* common-law decisions on 
subject of licenses are collected and examined byMr. Duer, with his usual dili- 
gent and sagacity. 


15 
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tion of time in which they are to be carried into effect, for what 
is proper at one time, may be very unfit and mischievous 'at 
anpther time. Where a license. was limited to be in force until 
the 29th of September} an<J the ship did not sail from the for* 
eign port until the 4th of October, yet, as the goods were laden 
on board by the 12th of September, and there was an entire 
bona fides on the part of the person holding the license, this was 
held to be legal, (a) But where, a license was to bring away a 
cargo from Bordeaux, and the party thought proper to change the 
license, and accommodate it to another port in France, it was 
held, by the English admiralty, in ^he case of The Tioee Ge- 
broeders^^ {h) that the license was vitiated, and the vessel and 
cargo were condemned. It has also been held, thai; the license 
must be limited to the use of the precise persons for whose 
benefit it was obtained. The great principle in these cases is, 
that subjects are not to trade with the enemy without the spe- 
cial permission of the government; and a material object of 
the control which the government exercises over such a trade, 
is* that it may judge of the particular persons who are fit 
*165 to *be intrusted with an exetnption from the ordinary 
restrictions of a state of war. (c) • 

Trpatic 5 A)f (*^*) object of War is peace ; and it is the duty , 
peace. Qf every belligerent power to make war fulfil its end 
with the least possible mischief, and to accelerate, by all fair 
and reasonable means, a just and honorable peace. The same 
• power which has the right to declare and carry on war, would 
seem natually to be tlic proper power to make and conclude a 
treaty of peace ; but the disposition of this power will depend 
upon the local constitution of every nation ; and it sometimes 
happens, that the power of making pcaq}} is committed to a 
r body of men who have not the power to make war. In Swe- 
den, after the death of Charles XII., .the king could declare war 
without the consent of the national diet, 'but he made peace in 
conjunction with the senate, (d) So, by the constitution of the 

(u) Schroeder Vaiix, 1 5 East’s Kcp. 52. ^ Cg^mp. N. P. Rep. 83. 
ih) I Edw. Adm. Rep. 95. * 

(c) The Jongc Johannes, 4 Rob. Rep. 263. Sec the law as to licenses, collected in 
1 Holt’s N. P. Rep. 129, not# Mr. Holt says, that Sir William Scott was, in feet, 

V tihe author of the whole learning of the law relating to the system of licenses. 

(rf) Vattel, b. 4 , c. 2, sec. 10. , 
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United States, the President, by and tfvith the advice and con- 
sent of two thirds of the senate, may make peace, but it is 
reserved to Congress to declare war. This provision in our 
constitution is well adapted ^as will boishown more fully here- 
after) to unite, in the negotiation and conclusion of treaties, the 
advantage of talents, experience, stability, and a comprehensive 
•krfowledge'of national interest, with tlie requisite secrecy and 
despatch. 

Treaties of peace, when made by the competent power, are 
obligatory upon the whole nation. If the treaty requires the 
payment of money to carry it into effect, and the money cannot 
be railed but by an act of the legislature, the treaty is morally 
obligatory upon the legislature to pass the law, and to refuse it 
would be a breach of public faith. The department of tlje gov- 
ernment that ts intAisted by the constitution with the 
treaty-making power, is competent to * bind the national *J.66 
faith in its ‘discretion ; for the power to make treaties of 
peace must be coextensive with all the exigencies of the nation, 
and necessarily involves in it that portion of the national sov- 
ereignty which has the exclusive direction of diplomatic nego- 
tiatiofls and contracts with foreign powers. All treaties made 
by that power become of absolute efficacy, because they are the 
supreme law of the land. 

There can be no doubt that the pow(?r competent to bind the 
nation by treaty, may alienate the publie domain and property 
by treaty. If a nation has ebnferred upon its executive ^depart- * 
ment, without reserve, the right of treating and contracting 
with other states, it is considered as having invested it with all 
the power necessary to make a valid contract. That depart- 
ment is the organ^f the nation, and the alienations by it are 
valid, because they are done by the reputed will of the nation.. 
The fundamentayaws of a state may withhold from the execu- 
tive department the ^ower of transferring what belongs to the 
state ; but if there be no express provision* of that kind, the 
inference is, that it has confided to the department charged with 
the power of making ti^attes, a discretion comhiensurate with 
all the great interests, and wants, and necessities of the natiom 
A. power to make treaties of peace necftsarily implies a power 
to decide the terms on which they shall be made ; and foreign 
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states could not deal safely with the government upon any 
other presumption. The power that is intrusted generally and 
largely with authority to mak^ valid treaties of peace, can, of 
course, bind the iiatioij by alienation of part of its territory : 
and this is equally the case, whether that territory be already 
in the occupation of the enemy, or remains in the possession of 
i the nation, -and whether the property be public or pri-* 
* 167 vate. (a). In the case of The Schooner Peggy ^ (h) the * Su- 
’ premc Court of the United States admitted, that indi- 
vidual rights, acquired by war, and vested rights of the citizens, 
might be sacrificed by treaty for national purposes. So, in the 
case of jyare v. Hylton^ (c) it was said to be a clear principle of 
national law, that private rights might be sacrificed by treaty to 
secure the public safety, though the government would be bound 
to make compensation and indemnity to ftie individuals whose 
rigjhts had thus been surrendered. The power to alienate, and 
the duty to make conpensation, are both laid down by Gro- 
tius*(r/) in equally explicit terms. 


(а) Vattel, b. 1, c. 20, see. 244. Ibid. c. 21, sec. 262 *, b. 4, c. 2, sec. 11, 12 . Vattel 
admits, 4hat the fundamental laws of a nation may withhold the power of alienation 
by treaty ; and it wouhl seem, by necessary inference, to be a violation of funSamental 
law, for the treaty-making power, acting under such an instrument as the consti- 
tution of the United States, to agree by treaty for tlie abolition or alteration of any 
part of the constitution. The stipulation would go to destroy the very authority for 
making the treaty. 

(б) 1 Crafleh, 103. 

(c) Cliase, J., 3 Dali, Rep. 199, 245. 

(cl) B. 3, c. 20, sec. 7, The government of the United States declared to the Brit- 
ish government, in reference to the disputed line of the northeastern boundary of the 
United States, that it h&d no power to cede any part of the territory claimed by the 
State of Maine, witliout the consent of that state. See the Letter of Lord Palmet- 
ston to Mr. Fox, the British Minister at Washington, November 19th, 1837. Though 
the better opinion would seem to be, that such a power of cession does reside exdu- 
sivoly in the treaty-making power, under the constitution of the Unitcil States, yel 
sound discretion would forbid the exercise of it without the^onsent of the local gov- 
ernhients who are interested, except in cases of great nei^cssity, in which that consent 
might bo presumed. By the treaty made between the United States and Great 
Britain, in 1842, respecting the disputed boundary line between the State of Maine 
and the British provinces of New 'Brunswick and Canada, part of the lands claimed 
by the State of Maiiie were, by the line agreed oil, placed within the British territory, 
^nd •ceded to Great Britain ; yctVhe United States did not act on the subject until 
they had previously and very wisely provided, that commissioners on the part of the 
States of Massachusetts and Maine should be present at the negotiation, and assent- 
ing to the* boundary line agreed on. 
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A ^eaty of peace is valid and finding on the nation, if made 
with the present ruling power of the nation, or the government 
de facto. Other nations have no right to interfere with the do- 
mestic affairs of any particular nation,- oi^ to examine and judge 
of the title of the party in possession of the supreme authority. 
They are to^look only to the fact of possessioi\. (a) And it is 
an acknowfedged rule of international law, that the principal 
party fn whose name the war is made, cannot justly make 
peace without including those defensive allies in the pacifica- 
tion who have afforded assistance, though they may not have 
acted as principals ; for it *\'Ould be faithless and cruel for the 
principal in the war to leave his weaker ally to the full force of 
the enemy’s resentment. The ally is, however, to be no further 
a party to the stipulations and obligations of the treaty, thaft he 
has been willing to consent. All that the principal can require 
is, that his ally |)e considered as rCsstorcd to a state of peace. 
Every alliance, in which all the parties arc principals in the war, 
obliges the allies to treat in concert, though each one makes a 
separate treaty of peace for himself. (6) 

* The effect of a treaty of peace is to put an end to ^*'168 
the war, and to abolisluthe subject of it. Peace relates ^ 
to the war which it terminates. It is an agreement to waive all 
discussion concerning the respective rights of the parties, and to i 
burydn oblivion all the original causes of the war. (c) It for- 
bids the revival of the same war,* by taking arms for the cause 
which at first kindled it, though it is no objection to any subse- 
quent pretensions to the same thing on other foundations.*(^Z) 
After peace, the revival of grievances arising before the war is 
not to be encouraged, for treaties of peace are intended to put 
an end to such conl^l&ints ; and if grievances then existing are 
not brought forward at the time when peace is* concluded, it is 
to be jttesumed that it is not intended to bring thorn forward at 

{a) Vattel, b. 4, c. 2, sec. 14, and vide supra, p. ^25. 

(6) Vattel, b. 4, c. 2, see. 16. ^ * * % 

(d) Sir William Scott, in the case of T!\e Eliza /*ni, 1 Dodson's Adm. Rep. 24#*,*., 
*fbough private rights existing before the war may not be remitted by peace, the pre- 
sumption^is otherwise as to the rights of kings and tiations. Grotius, b. 3, c. 20, 
sec. 19. 

(d) Vattel, b. 4, c. 2, sec. <19. 
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any future time, (a) Peace leaves the contracting parties with- 
out any right of committing hostility, for the very cause which 
kindled the war, or for what has passed in the course of it. It 
is, therefore, no longer ^permitted to take up arms again for the 
same cause, (b) But this will not preclude the right to com- 
plain and resist, if the same grievances which kindled the war 
be renewed and repeated, for that would furnish a 'new injury 
and a new cause of war equally, just with the former w^r. If 
an abstract right be in question between the parties, the. right, 
for instance, to impress at sea one’s own subjects, from the iner- 
chant vessels of the other, and the parties make peace without 
taking any notice of the question, it follows, of course, -that all 
past grievajices, damages, and injury, arising under such 
* 16 % claim, are thrown into oblivion, * by the amnesty which 
every treaty implies ; but the claim itself is not thereby 
settled, either one way or the other. It remains open for future 
discussion, because the treaty wanted an express concession or 
renunciation of the claim itself, (c) 

A treaty of peace leaves eyerything in the state in which it 
finds gt, if there be no express stipulation on the subject. If 
nothing be said in the treaty of peac^ about the conquered 
country or places, they remain with the ’^possessor, and his title 
, cannot afterwards be called in question. (^/) During war, the 
conqueror has only a usufructuary right to the territory he has 
subdued ^ and the latent right and title of the former sovereign 
continues, until a treaty of peace, by its silence, or by its ex- 
press stipulation, shall have extinguished his title forever, (e) 

. The peace does not affect private rights which had no relation 
to the war. Debts existing prior to the war, and injuries com- 
mitted prior to the war, but whicl» made tir part of the reasons 
for undertaking it, remain entire, and the remedies arc revived. (/) 


{a) Sir William Scott, The Molly, 1 Dodson’s Adm. Rep. 396. 

(&) Vattcl, b. 4, c. 2, sec. 19. 

(c)’ Vattel, b. 4,4*. 2, sec. 19, 20. * 

, ' (cf) Valtel, b. 4, c. 2, sec. 19, t'l. • 

(c) Sir William Scott, 1 Dodson’s Adm. Rep. 452. Vattel, b. 8, c. 13, sec.. 197, 
198. Ibid. b. 4, c, 2, sec. 1. Grotins, lib. 3, c. 6, sec. 4, 5. Mably^S Droit do I’En- 
rope, tom. i. c. 2, p. 144. 

(/) Grotius, b. 3, c. 20, sec, 16, 18. 
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There are certain ca^es in which even debts contracted, or inju- 
ries committea, between two subjects of the belligerent powers, 
during the war, are j:he ground of af valid claim, as in the case 
of ransom bills, and of contracts made by prisoners of war for 
subsistence, or in a trade carried on under a license, (a) This 
would be the case if the debt between them was contracted, or 
the injury was compiitted, in a neutral country, (ft) 

A treaty of peace binds the contracting parties from 
the moment of its conclusion, and that is under- ^vhen tru- 

steed lo be from * the day it is signed, (c) ^ A * 170 
treaty made by the minister abroad, when .rati- 
fied by his sovereign, relates back to the time of signing ;((i) 
but, like a truce, it cannot affect the subjects of the nation with 
guilt, by reason of acts of hostility subsequent to the date of 
the treaty, provided they were committed before the treaty was 
known. All that can be required in such cases is, that the gov- 
ern riicnt make immediate reslit ution of things captured after# 
the cessation of hostilities ; and to guard against inconvenience 
from the want of due knowledge of the tnvaty, it is usual to fix 
the periods at which hostilities are to cease at different jilaces, 
and for the restitution of property taken afterwafds.*(c) 

But though individi:kals are not deemed criminal for continu- 
ing hostilities after the* date of the peace, so long as they are 
ignorant of it, a more difficult question to determine is, whether 
they are responsible, riviUier^ in such cases. Grotius^/) says. 


(а) Crawford v. The William Penn, 3 Wash. Cir. Ucp. 484. 1 Peters’s Cir, Rep. 
106. S. C. 

(б) Vattel, b. 4, c. 2, sec. 22. 

(c) Vattel, b. 4, c. 3, sec. 24. Martens’s Summary, b, 8, c. 7, sec. 5. In the mat- 
ter of Metzger, N. Y. Lc^ Observer for March, 1847. 

{d) Lessee of Hylton v. Brown, I Wiush. Cir. Hep. 312. 

(e) Vattel, b. 4, c. 3, see. 24, 2.5. Ibid. b. 2, c. 12, see. 1.56, 157. Ibid. b. 3, c. 16. 
2 Dali. Rep. 40. Azuni, voL^i. 227. Lessee of Hylton u. Brown, t Wash. Cir. Rep. 
811,312,342,351. 

(f) B. 3, c. 21, sec. 5. 


' So held in The United States r.^Reynes, 9 How. R. J27. Davis r. The Police Jury,&o. 
Idi 280. Therefore, after the date of the treaty, an officer of the ceding power has no 
authority to grant land or franchises, to be enjoyed in the territory ceded. Sovereign 
pow4r, except for municipal purposes, ceases, unless otherwise provided, with the signing 
of the treaty. ' * ' . 
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they are not liable to answer in damages; but it is the duty of 
ttfe government to restore what, has been captured and not de- 
stroyed.^ In the case of the American ship MentoSj(a) which 
was taken and destroy^^d, off Delaware Bay, by British ships of 
war, in 1783, after the cessation of •hostilities, but before that 
fac^ had come to the knowledge of either of the parties, the 
point was much discussed; and it was held, thai: the injured 
party could not pass over the person from whom the ^alleged 
Injury had been received, and fix it on the commander of the 
English squadron on that station, who was totally iginyant of 
the -whole transaction, and at the distance of thirty leagues 
from the place where it passed. There was no instance in the 
annals of the prize courts, of such a remote and consequential 
responsibility in such *a case. The actual wrongdoer is 
*171 the person to answer in * judgment, and to him the re- 
sponsibility, ^if any, is a^tt^ched. He may have other 
. persons responsible over to him, but the injured party could 
look only to him. The better opinion was, that though such an 
act be done Ihrough ignorance of the cessation of hostilities, 
yet, mere ignorance of that fact would not protect the officer 
from civil responsibility In a prize court ; and that if he acted 
through ignorance, his own government must’ protect him and 
save him harmless. When a place or country is exempted from 
hostility by articles of peace, it is the duty of the government 
to use due diligence to give its subjects notice of the fact : and 
^the government ought, in justice, to indemnify its’snbjccts, who 
apt in ignorance of the peace. And yet it would seemffrom 
that case, that the America u owner was denied redress in the 
British admiralty, not only against the admiral of the fleet on 
that station, but against tlie immediate a^\thor of the injury. 
Sir William Scott denied the relief against the admiral ; and 
ten years before that time, relief had, equally been denied by his 
predecessor, against the person who dii the injury. If that 

(tt.) l Rob. Rep. 179. 


f' 

1 It has been doubted whether the language of Grotius sanctions the limitation, or the 
respotibibility of the govenirnont, which is implied in the text. The original language is 
this: ^^ Quare si qti/Ul interm a sitbduU contra inducias factum sit^ ipti a pmnis immunes 
eiwU^ neque tamcn eo minus contrahentes Jamnum resartire debebunC* 
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decision was erroneous, an appeal ought to have been prose- 
cuted. We have then the decision of the English high court of 
admiralty, denying any relief in such a cjise, and an opinion of 
Sir William Scott many years afterwards, that the original 
wrongdoer was liable. The opinions cannot otherwise be 
reconciled, tl^n upon the ground that the prize courts have a 
large and equitable discretion, in allowing or withholding relief, 
accordifig to the special circumstances of the individual case ; 
and 4hat there is no fixed or indexible general rule on the sub- 
ject. • 

If a time be fixed by the treaty for hostilities to cease in a 
given place, and a capture be previously made, but with knowl- 
edge of the peace, it has been a question among the writers on 
public law, wheth(’r the captured property should be re- 
stored. The better and the more reasonable opinion *is, *172 
that the capture Avould be null, tlunigh made .before the 
day limited, provided the captor was previously informed of the 
peace ; for, as Emerigon (a) observes, since constructive knowl- 
edge of the peace, after the time limited in difleroni parts of the 
world, renders the capture void, much more ought actual knowl- 
edges of the peace to produce that eficet. (/?) 

(a) Vulin, Traite (l(‘s Frises, c. i, see. 4 and 5. Emerigon, Traitc dcs Ass. c. 12, 
see. 19. Azuni on Maritime Law, edit. N. vol. ii. p. 231. 

(h) Tliis poirilli^as cxten.sively discussed in the Ereneh prize courts, in the case of 
tlie eaptnrc of tlie Bnti.sh .sliip Swineherd, *l)y the Ereneh privateer Bellomi, in 1801, 
and what was sutrieiont knowledge of the fact of the peace to annul the eaf)turo, was 
the great question. The English ship was taken possession of, and carried into the 
Isle of France, and lihellod, and condemned as lawful prize of war. The sentence of 
condemnation w'as adirrnejl in 1803, on appeal to the council of prizes at Baris, ahd 
M. Merlin has reported at lm*ge the elahorato argument and opinion of M. Collet 
De8cotils,^tho imperial advocate-general in the council of prizes, in favor of the cap- 
•tors. The ground he took, and upon which the conncil of prizes proceeded, wa.s, that 
the king’s proclamation^of the signature of the preliminary articles of peace, though 
Aads known repeatedly to (he 7lrench erniser before the capture, but unaccompanied 
by any French attestation, was. not tliat suflicient and indubitable evidence to the 
French cruiser of the fact of the peace, upon wliieli he ought, to have acted, and that 
the period of the five months had not c\iipse(|| within which it was lawful, in the In- 
diaufficas, to continue hostilities. The learned and vcnyablc author of that immense 
work, the Bepertory of Jurisprudence, says, on introducing the case, that he shall be 
silent on the question, and contents himself with giving the discussions, and particu- 
larly the opinion of the advocate-general, and the reasons of the council of prizes. 
See B^pertoiro Universel et Raisonnd de Jurisprudence, par M. le Compto Merlin, 
tom, xlii. tit. Prise Maritime, sec. 5.. 
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* 173 * Another question arose subsequent to the treaty of 

Ghent, of 1814, in one of the British vice-admiralty 
courts, on the validity of a recapture, by a British ship of war, 
of a British vessel captured by an American privateer. The 
capture made by an American cruiser was valid, being made 
before the period fixed for the cessation of hostilities, and in 
ignorance of the fact; but the prize had not been carried into 
port and condemned, and while at sea she was recaptdrecU by 
the British cruiser after the period fixed for the cessatioii of 
hostilities, but without knowledge of the peace. It was de- 
cided that the possession of the vessel by the American priva- 
teer was a lawful possession, and that the British cruiser could 
not, after the peace, lawfully use force to devest this lawful 
possession. The restoration of peace put an end, from the time 
limited, to all force, and then the general principle applied, 
that things acquired in war remain, as to titl^ and possession, 
precisely as they stood when the peace took place. The uii 
possidetis is the basis of every treaty of peace, unless it be 
otherwise agreed. Peace gives a final and perfect title to 
captures without condemnation ; and as it forbids all force, it 
destroys all hopes of recovery as much as if the vessel was car- 
ried infra preesidia, and condemned, (a) A similar doc- 
*174 trine was held in the case of * The Schooner Sophie^ {b) 
and a treaty of peace bas the effect of quieting all titles 
of possession arising from the Avar, and of pnttin"^ an end to 
the claim of all former proprietors to things of which possession 
, was acquired by right of war. . 

If nothing be said to the contrary, things stipulated to be 
restored arc to be returned in the condition in which they were 
taken ; but this docs not relate to alterations which have been 
the natural consequence of time, and of the operations of war, 
A fortress or .a town is to be restored in the condition it waj% 
when taken, so far as it shall still be in that condition when the 
peace is made, (c) There is no obligation to repair, as well as 
to restore, a^ dismantled fortress, *ox a ravaged territory. The 


Case of The Legal Tender, Halifax, April, 1816, cited in Wheaton’s Dig. 302. 
; (6) 6 Rob. Rep. 138. 

(c) Vattel, b. 4, c. 3, sec. 31, 34. 
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* peace extinguishes all claim for damages done in war, or aris- 
ing from the operations of war. Things are to be restored in 
the condition in which the peace found them ; and to dismantle 
a fortification, or to waste a country, lifter the conclusion of 
the peace, and previous to the surrender, would be an act of 
perfidy, {a) ^ # 

. .Treaties* of every kind, when made by the compe- obligations 
tent atithority, are as obligatory upon nations *as pri- treaties, 
vate contracts are binding upon individuals ; and they are to 
receive a fair and liberal interpretation, according to the inten- 
tion of the contracting parties, and to be kept with the most 
scrupulous good faith. Their meaning is to be ascertained by 
the same rules of construction and course of reasoning which 
we apply to the interpretation of private contracts, {b) If a 
treaty should, fact, be violated by one of the contract- 
ing * partitas, ejther by proceedings incompatible with *175 
the particular nature of the treaty, or by an intentional 
breach of any of its articles, it rests alone with the injured 
party to pronounce it broken. The treaty, in such a case, is 
not absolutely void, but voidable, at the election of the injured 
party, (c) If he chooses not to come to -a rupture, the treaty 
remains obligatory. He may waive or remit the infraction 
committed, or he may demand a just satisfaction. 

There is a very material and important distinction made by 
the writers on public law, between a new war for some new 
cause, and a breach of a treaty of peace. In the former case, 
the rights acquired by the treaty subsist, notwithstanding the 
- - _ , . 

(a) Vattcl, b. 4, c. 3, sec. 31, 

(b) Grotius, b. 2, c. 16,%‘c. 1 . Puff. b. 5, c. 12, sec. 1. Rutherforth’s Institutes, b. 2, 
c. 7. Vattel, b. 2, c. 17. Eyre, Cli. J., in I Bos. & Pull. 438, 439. Opinion of Sir James 
Marriott, cited in 1 Cliitty on Comincrcial Law, 44. But if the legislative and executive 
branches of the government have given and asserted a construction to a treaty^ith 
a foreign power, undei; which it claims dominion over a territory in its possession, the 
courts of justice will not set up or sustain a different construetiin. Foster v. Neilson, 

2 Peterses U. S. Rep. 253. If a treaty be ambiguous in any part of it, the party who 
bad the power, and on whom it 'yas peculiarly incumbent to spea^: clearly and plainly, 
ought to submit to the construction most unfavo^iblc to hirn, upon the reasonable 
maxim of the Homan law, that Pactionem obscuram its nocercy in qum'um fuit poteslate 
kgm aperiius conscribere, Vattel, b. 2, c. 17, sec. 264. 

(c) Grotius, b. 2, c. 15, sec. 15 ; b. 3, c. 20, sec. 35-38. Burlamaqui, part 4, c. 14, 

ted. 8} p. 355. Vattel, b. 4, c. 4, sec. 54. « 
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new war ; but, in the latter case, they are annulled by the* 
breach of the treaty of peace, on which they are founded. A 
fipw war may interrupt the exercise of the rights acquired by 
the former treaty,* arici, like other rights, they may be wrested 
from the party by the force of arms. But then they become 
newly acquired rights, and partake of theioperatipn and result 
of the new war. To recommence a war by breach of the arti-, 
cles of a treaty of peace is deemed maicli more odious 'ihan to 
provoke a war by some new demand and aggression ; for the 
latter is simply injustice, but in the former case, the party is 
guilty both of perfidy and injustice, [a) The violation of any 
one article of a treaty is a violation of the whole treaty ; for 
all the articles are dependent on each otln'r ; and one is to be 
deemed a condition of the other ; and a violation of any single 
article overthrows the whole treaty, if the injured party elects 
so to consider it. This may, however, be prevented, by an ex- 
press provision, that if one article be broken, the others shall, 
nevertheless, continue in full force. (&) We have a 
*176 strong instance, in *our own history, of the annihilation 
of treaties by the act of the injured party. In 1798, the 
Congress of the United States (c) declared that the treaties with 
France were no longer obligatory on the United States, as they 
had been repeatedly violated on the part of the French govern- 
ment, and all just claims for reparation refused. 

As a general rule, the obligations of treaties are dissipated 
by hostility, and they are extinguished and gone forever, unless 
revived by a subsequent treaty. But if a treaty contains any 
stipulations which contemplate a state of future wa«^ and make 
provision for such an exigency, they preserve their force and 
obligation when the rupture takes place, /ikll those duties of 
which the exercise is not necessarily suspended by the war, 
subsist in their full force. The obligation of keeping faith is 
so Jar from ceasing in time of war, thaV its efficacy ♦becomes 
increased, from the increased necessity of it. What would be- 
come of pirisoners of war, and the terms of capitulation of gar- 

(а) Grotius, b. 3, e. 20, sec. 27, 28. Vattcl, b. 4, c. 4, see. 42. 

(б) Grotius, b. 3, c. 19, sec. 14.‘ Vattel, b. 4, c. 4, see. 47, 48 ; b. 2, c. 13, sec. 202. 

(c) Act of July 7tb, 1798. 
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risons and towns, if the word of an enemy was not to be relied 
on ? Xhe faith of promises and treaties which have reference 
to a state of war, is to be held as sacred in war as in peace, ajid 
among enemies as among friends. AlUthe writers on public 
law admit, .this position, and they have never failed to recom- 
mend the duty and the observance of good faith, by the most 
powerful motives, and the most pathetic and eloquent appeals 
which ®ould be addrcsse|J[ to the reason and to the moral sense 
of nations, (a) ’ The tenth article of the treaty between the 
United States and Great Britain, in 1794, may be mentioned 
as an instance of a stipulation made for war. It provided, that 
debts due from individuals of the one nation to those of the 
other, and the shares or jfioneys which they might have in the 
public funds, or in public or private banks, should never, in any 
event of war, be sequestered or confiscated. There can be no 
doubt that the obligation of that article was not impaired 
* by the war of 1*812, but remained throughout that war, * 177 
and continues to this day, binding upon the two nations, 
and will continue so, until they mutually agree to rescind the 
article ; for it is a principle of universal jurisprudence, that a 
compact cannot be rescinded by one party only, if the other 
party does not consent to rescind it, and does no act to destroy 
it. In the case of The Society for Propagating the Go%pel v. 
New Tlaven^ (h) the Supreme Court of the United States would 
not admit the doctrine that treaties became extinguished ipso 
facto by war, unless revived by an express or implied renewal 
on the return of peace. Such a doctrine is *not universally 
true. Where treaties contemplate a permanent arrangement of 
national rights, or which, by their terms, are meant to provide 
for the event of. aut^mtervening war, it would be against every 
principle of just interpretation to hold them extinguished by 
the event of war. They revive at peace, unless waived, or new 
and repugnant stipulations be made, (c) 


(а) Vatiel, b. 3, c. 10, see. 174.^ Gfotius, b. 3, c. 25. Heinec Jur. Nat. et Gent, 

b. 2, c. 9, p. 213. * • • 

(б) 8 Wheaton, 494. Sutton v. Sutton, I llussell & Myine, R. 663, S. P. 

(c) The Americnn Ministers, in their negotiations at London, in 1818, with the 
British government, insisted that the 3d article of the treaty of September, 1783, rela- 
tjive to thejisiteries, was a fundamental and permanent article, securing a primary right, 
. ’ 16 * 



186 


‘of the law of nations. 


[part 

Cession of With respcct to the cession of places or territories 
territory. ^ treaty of peace, though the treaty operates from 
thg making of it, it is a principle of public law, that the na- 
tional character of tliR jilace agreed’ to be surrendered by treaty, 
continues as it was under the character of the ceding country, 
until it be actually transferred. Full sovereignty cannbt.be held 
to have passed by the mere words of the treaty without actual 
delivery. To complete the right of property, the right to the 
thing and the possession of the thing must be united. This is 
a necessary principle in the law of property in all systems of 
jurisprudence. There must be both the Jus in rem and the jus 
in re^ according to the distinction of the civilians, and which 
Barbeyrac {a) says they borrowed from the canon law. This 
general law of property applit^ to the right of territory, 
178 * no less than to other rights. * The practice of nations 
has been conformable to this principle, and the conven- 
tional law of nations is full of instances of this kind, and sev- 
eral of ihem were stated by Sir Wm. Scott, in the opinion 
which he gave in the case of The Fama, (b) 


not annulled, though the exercise of the rij^ht was interrupted by the war of 1812 ; 
and that the right remained in full force, after the termination of the war, notwith- 
^ndirijf it was not noticed in the treaty of Ghent. The Biitish commissioners-, on 
the other hand, alleged, that the war of 1812 cancelled the provi!>ion, and, not being 
renewed by the subsct|uent treaty of peace, the right was extinguished. The two 
nations at last agreed to the convention of the 20th of October, 1818, lAodifyirig and 
settling the question as to the fisheries, without yielding, on either side, their construc- 
tion of the operatioa of the war of 1812, upon the treaty of ITS.*!. Rush’s Memo- 
randa, pp. 354-368. See the Diplomatic Correspondence between Mr. Adams and 
Lord Bathurst, in 1815. In this correspondence, the British negotiator admitted that 
the acknowkdgment of a right or title in a treaty of peace, was, in its own nature, of 
perpetual obligation. ' The cession of a right, as that of ^.Dundary lines and places, 
for instance, would seem to fall within the same principle. Such were the treaties of 
Munster, 1648, and of Utrecht, 1713, which, after long and exhausting wars, settled 
the rights of the great European powers oa a solid and permanent foundation, 
and are still deemed to be in vigor, and intimately connected with the settlement of- 
Europe. 

(а) Puff, par Barbeyrac, liv. iv. c. 9, sec. 8, note 2. 

(б) 5 Rob. Rep. ^106. It is a settled principle, in the law and iisagoof nations, that 
the inhabitants of a conr|uered tj'rritory change their allegiance, and their relation to 
their former sovereign is dissolved ; hut their relations i^o each other, and their rights 
of property, not taken from them by orders of the conqueror, remained undis- 
turbed. -The cession or conquest of a territory docs not affect the rights of property. 
Vattel,,b. 3, c. 13, sec. 200. The United States t>. Percheman, 7 Peters’s U. S. Rep. 
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The release of a territory from the .dominion and sovereignty 
of the ODuntry, if that cession* be the result of coercion or con- 


51. Mitchel v. The United States, 9 Ibid. 711. Strother v. Lucas, 12 Peters, 410, 
438. 'rh«4<ws, usages, and municipal regulations in force at the time of the con- 

quest or cession, remain in force, until changed by the new sovereign, Calvin’s ctfse, 7 
Co. 17. CampRell v. Hall, €lowp. R. 209. 9 Peters’s U. S. Hep. 711, 734, 748, 749. 
Strother v. Lucas, 12 Peters, 410. There is no doubt of the' power of the so^vcrcign 
to change the laws of a conquered or ceded country, unless restrained by the capitu- 
lation or treaty of cession. In the case of the Canal Appraisers v. The People, in 
17 Wendell’s H. 587, Chancellor Walworth declared, that in the case of u country 
acquired by conquest, no formal act of legislation is necessary to change the law ; 
the mere will of the conqueror is sufficiont. This is the case in governments where 
the conqueror is in polsession of the legislative a.8 well as the executive power; and 
until a nation or territory is wholly subdued, tlic conqueror is only entitled, by the 
usage of nations, to hold it as a temporary j)Osscssion, by military occu])atioii, until 
the final issue of tl\c conquest is settled by treaty, or by the competent constitutional 
power. The principle of national law, as declared by the courts of the United States, 
is, that cori((uest does not give the conqueror (hminium et utile. A temporary 

right of possession atid governraeut is only acquired, unless the treaty of peace settles 
the question otherwise, or there be an absolute abandonment of the territory by the 
former sovereign, or an irretrievable subjection to the conqueror. United States v. 
Hayward, 2 Gallison, 480, Clark r. United States, 3 Wash. Cir. 104. The rule is 
different when a country is claimed by the right of discovery and occupancy, and not 
by right of conquest or cession. In the former case, the discoverers and new occu- 
pants carry with them all the general laws of the mother country applicable to their 
new situation as colonies, and they become, ipso factOy the law of the country. Such 
was the case with the United States, when they were first colonized by Great Britain, 
and this was the case, says Chancellor Walworth, with New York, when conquered 
from the Dutch in 1644 ; for the English held it, though acquired by conquest from 
the Dutoli, not by that title merely, biU by the prior right of discovery. But if he 
was in en*or on that point, yet, when the Kngli.sh acquired possession of New York 
by force, in 1664, the Charter granted in that year to the Duke of York contained an 
explicit declaration of the king’s will, that the laws of England should be the estab- 
lished laws of the province, and this put an end to the operation of the Homan Dutch 
laws imported from Holland. The illustrations above alluded to, of the sovereign 
power of the conqueronp^^ver the laws of the conquered countries, appears in the case 
of the northern barbarians who overran the south of Europe during the ^th and 6th 
centuries. They neither adopted their own laws entirely, nor retained those of the* 
conquered countries to their full extent. The Homan provincials were governed be-, 
tween themselves, as to thftr possessions and personal rights, by the Homan law ; 
the Salian Franks, by the Salic law ; the Franks of the Hhine, by the Riparian law; 
the .Romans and Swabians, by the Alemanic law ; and the Lombards, by*their own 
law. < "(Savigny’s Hist, of the Homan Law, vol. i. and see infray vol. iii. 491.) So 
the Maliomedan conquerors of fiind'ostan introduc|d their own law so far only as ii 
‘affected the followers of Mahomet, leaving the conquered Hindoos to enjoy their own 
laws as between themselves. There is, therefore, now in India, one law for Euro- 
pa^ns'^and their descendants, another* for the Hindoos, and another for the Mahqm- 
qilans ; and these different laws have been adopted in India by the will of the English 
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quest, does not impose any obligation upon the government 
to indemnify those who may suffer a loss of property. by the 
cession. The annals of New York furnish a strong illustration 
of this position. The temtory composing the State of Vermont 
belonged to this state ; and it separated from it, a^d .erected 
itself into an independent state, without the consent, and 
against the will of the government of NSw York. The latter 
continued for many years to object to the separation, and to 
discover the strongest disposition to reclaim by fpree the alle- 
giance Of the inhabitants of that state. But they were unable 
to. do it; and it was a case of a revolution effected by force, 
analogous to that which was then in action between this coun- 
try and Great Britain. And when New York found itself under 
the necessity of acknowledging the independence of Vermont, 
a question arose before the legislature, whether they were bound 
in duty to make compensation to individual citizens whose 
property would be sacrificed by the event, because their titles 
to land lying within the jurisdiction of Vermont, and derived 
from New York, would be disregarded by the government of 
that state. The claimants were heard at the bar of the house 
of assembly, by counsel, in 1787, and it was contended on their 
behalf, that the state was bound, upon the principles of the 
social compact, to protect and defend the rights and property of 
all its members ; and that whenever it became necessary, upon 
grounds of public expediency and policy, to wij^hdraw 
* 179 the protection of government * from the property of any 
of its citizens, without actually making the utmost efforts 
to reclaim the jurisdiction of the country, the state was bound 
to make compensation for the loss. In answer to this argu- 
ment, it was stated that the independence Vermont was an 
^ct of force beyond the power of this state to control, and 
equivalent to a conquest of that territory, and the state had not 
the competent ability to recover, by force 'of arms, their sover- 
eignty over it, and it would have been folly and ruin to have 


t 

sovereign, without any parliamentary authority. The conquest of Gibraltar, Trini- 
dad, Ceylon, the Cape of Good Hope, Louisiana, &c., all show that the old laws 
remain, or, the laws of the conquering nation, in whole or in part, are substituted, at 
the mere wUl and^leasure of the conqueror. * 
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attempted it. Ail pacific means had been tried without suc- 
cess; and as th*fe state was compelled to yield to a case of 
necessity, it had discharged its duty ; and it was not required, 
upon any of the doctrines of public la\^, or principles of polit- 
ical oMttMral obligation, to indemnify the sufferers. The cases 
in which cojnpensation had been made for losses consequent 
upon revolutions in government, were peculiar and gratuitous, 
and rested entirely on benevolence, and were given from mo- 
tives of policy, or as a reward for extraordinary acts of loyalty 
and exertion. No government can be supposed to be able, con- 
sistently with the welfare of the whole community, and it is,* 
therefore, not required, to assume the burden of losses produced 
by conquest, or the violent dismemberment of the state. It 
would be incompatible with the fundamental principles of the 
social compact. 

This was the ^doctrine which prevailed; and when the Act of 
July 14th, 1780, was passed, authorizing commissioners to de- 
clare the consent of the state to the independence of Vtirmont, 
it was expressly declared, that the Act was not to bo construed 
to give any person claiming lands in Vermont, under title from 
this state, any right to any compensation whatsoever from New 
York. 



190 


OP THE LAW OF NATIONS. 


[PAKT 


LECTURE IX. 

OF OFFENCES AGAINST THE LAW OF NATfcNS. 

The violation of a treaty of peace, or other national compact, 
is a violation of the law of nations, for it is a breach of public 
faitli. (a) Nor is it to be understood that the law of nations 
is a code of ' mere elementary speculation, withput any efficient 
sanction. It has a real and propitious influence on the fortunes 
of the human race. It is a code of present, active, durable and 
binding obligation. As its great fundamental principles are 
founded in the maxims of eternal truth, in the immutable law 
of moral obligation, and im the suggestions of an enlightened 
public interest, they maintain a steady influence, notwithstand- 
ing the occasional violence by which that influence may be dis- 
turbed. The law of nations is placed under the protection of 
public opinion. It is enforced by the censures of the press, and 
by the moral influences of those great masters of public law,* 
who are consulted by all nations as oraches of wisdom ; and 
who have attained, by the mere force of written reason, the 
•majestic character, and almost the authority, of universal law- 
givers, controlling by^their writings the conduct of rulers, and 
laying down precepts for the government of mankind. No 
nation can violate puljj^ic law, without being subjected to the 
penal consequence of reproach and disgrace, and without in- 
curring the hazard of punishment^ to be inflicted in open 
*182 and solemn war by the injured party. The law of * na- 
tions is likewise enforced’ by the sanctions of municipal 
law. It is, says Blackstone, (ft) adopted in its full extent by 
the common law of England ; and whenever any question’ 

(а) Vattel, b. 2, c. 15, sec. 221, Resolution of Congress of November 23d, 1781. 

(б) Comm, vol, iv. 67. 
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arises which is properly the subject of its jurisdiction, it is held 
to be a part of the law of the land. The offences which fall 
more immediately under its cognizance, and which are the most* 
obvious, the most extensive, and most injurious in their effects, 
are th e^ viol ations of safe-conduct, infringements of the rights of 
ambassadors, and piracy. To these we may add the slave- 
trade, which* may now be considered, not, indeed, as a piratical 
trade, absolutely unlawful by the law of nations, but as a trade 
condemned ^ the general principles of justice and humanity, 
openly professed and declared by the powers of Europe. 

(1.) A safe-conduct or passport contains a pledge violation 
of the public faith, that it shall be duly respected, and 
the observance of this duty is essential to t)ie character of the 
government which grants it. The statute law of the United 
States has provided, in furtherance of the general sanction of 
public law, that if any person shall violate any safe-conduct or 
passport, grantdy under the authority of the United Stales, he 
shall, on conviction, be imprisoned not exceeding three years, 
and fined at the discretion of the court, (a) 

(2.) The same punishment is inflicted upon those of ^m- 
persons who infringe the law of nations, by offering 
violence to the persons of ambassadors and other public minis- 
ters, or by being concerned in prosecuting or arresting them or 
their domestic servants, {b) This is an off*ence highly injurious 
to a free and liberal communication between different govern- 
ments, and mischievous in its consequences to the dignity and 
Well-being of the nation. It tends to provoke the resentment 
of the sovereign whom the ambassador represents, and to bring 
upon the state the calamities of war. The English parliament, 
under an impresjjion of the danger to the community from 
violation of the rights of embassy, and urged by the spur of 
a particular occasion, carried the provisions of the statute of 
7 Anne, c. 12, to a diJiigerous extent. That statute pros- 
trated all the * safeguards to life, liberty, and property, *183 

(а) Act of Congress, April 30th, 1790, sec. 27. X foreign minister (and an attachd 
to a foreign legation is such) cannot waive his privilege, for it belongs to his sovereign 
who sends him. U. S. v. Benner, 1 Baldwin’s C. C. U. S. Uep. 234. 

(б) Act, sup. sec. 25, 26. 
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which the wisdom of the English common law had established. 
It declared, that any person convicted of suing out or executing 
civil proces*s, upon an ambassador, or his domestic servants, by 
the oath of the party, sr of one witness, before the lord chan- 
cellor and the two chitif justices, or any two of thjgng.^^ might 
have such penalties and corporal punishment inflicted upon 
him as the judges should think fit. The preamble 'to the stat- 
ute contains a special and inflamed recital of the breach •of the 
law of nations which produced it, by the arrest of^the Russian 
Minister in tlie streels of London. 

The Congress of the United States, during the time of the 
American war, discovered great solicitude to maintain inviolate 
the obligations of the law of nations, and to. have infractions of 
it punished in Ihe only way that was then lawful, by the exer- 
cise of the authority of the legislatures of the/several states. 
T^hey rccoriimended to th<i states to provide expeditious, exem- 
plary, and adequate punishment, for the violation of safe-con- 
ducts or passports, granted under the authority of Congress, to 
the subjects of a foreign power in time of war ; and for the 
commission of acts of hostility against persons in amity or 
league with the United States ; and for the infractions of trea- 
ties and conventions to which the United States wefe a party; 
and for infractions of immunities of ambassadors, and other 
public ministers, (a) 

^ • (3.) Piracy is robbery, or a forcible depredation on 

the high seas, without lawful authority, and done 
animo furandi^ and in the spirit and intention of universal 
hostility. It is the same offi nee at sea with robbery on land ; 
and all the writers on the law of* nations, and on the maritime 
law of Europe, agree in this definition of piracy, (ft) Pirates 
have been regarded, by all civilized nations, as the enemies of 
the human race, and the nios{ atrocious violators of the 
* 184 universal * law of society, [c) Thej^ are everywhere pur- 
sued and punished with death, and the severity with 
which the law has animadverted upon this crime, arises from 


(а) Journals of Congress, voL vii. 181. 

(б) The United States v. Smith, 5 Wheaton, 153, and note, Ibid. 163. 
(c) Cic. in Verrem, lib. 5. 3 Inst. 113. 
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its enormity and danger, the cruelty that accompanies it, the’ 
necessity of checking it, the difficulty of detection, and the 
facility with which robberies may be committed upon pacific 
traders i#the solitude of the ocean. Every nation has a right 
to attaako^d exterminate tliem without any declaration of war; 
for though ph-ates may form a loose and temporary association 
among themselves, and reestablish in some degree those laws of 
justice which they have violated with the rest of the world, (a) 
yet they are §ot considered as a national body, or entitled to 
the laws of war, as one of the community of nations. They 
acquire no rights by conquest ; and the law of nations, and the 
municipal law of every country, authorize the true owner to 
0 reclaim his property taken by pirates, wherev(^r it can be found; 
and they do not recognize any title to be derived from an 
act of piracy. The principle, that a piralis ei httronihus capla 
dominium non my^tant^ is the rt^ccived opinion of ancitmt civil- 
ians and mod(irn writers on general jurisprudence; and the 
same doctrine was uiaintain(‘d in the English courts of com- 
mon law, prior to the great modern <|improvemcnts made in the 
science of the law of nations, (b) 

By the constitution of the United States, Congress is author- 
ized to define and punish piracies and felonies committed on 
the high seas, and otfenccs against the law of nations. In pur- 
suance of this authority, it was declared, by the Act of Con- 
gress of April 30th, 1790, c. ,9, sec. 8, that murder or 
* robbery, committed on the high seas, or in any river, *185 
haven, or bay, out of the jurisdiction of any particular 
state, or any other oflence which, if committed within the body 
of a county, would, by the laws of the United States, be punish- 
able with death, should be adjudged to be piracy and felony, 
and punishable with death. It was further declared, that if any 
captain or mariner should piratically and feloniously run away 
with any vessel, or any goods or merchandise to the value of 

(tt) Cic.de Off. 2, 11. • 

{b) Bynk. Q. J. Pub. b. 1, c. 17. Rutherfortb, b. % c. 9. Aztini, vol. ii. pp. .351, 
361, 362, edit. N. Y. Cro. Eliz. 685. Anon. 2 Woodd! Lee. 429. Property found 
on board a pirate ship goes to the (frown, of strict right, us droits of the admiralty; 
but the claim of the original owner is adlnittcd upon equitable principles, on duo appli't 
cation. The Helen, I Hagg. Adm. Rep. 142. 

VOL* I. 1{ . 
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fifty dollars ; or should yield up any such vessel voluntarily to 
pirates; or if any seaman should forcibly endeavor to hinder 
his commander from defending the ship or goods committed to 
his trust, or should ihake a revolt in the ship ; evei^J^ such of- 
fender should be adjudged a, pirate and felon, and^fepi^ punish- 
able with death, (a) Accessaries to such piracijes before the 
fact, are punishable in like manner ; but accessaries after the 
fact, are only punishable by fine and imprisonment. And, by 
the Act of March 3d, 1819, c. 76, st^. 5, Congress declared, that 
if any person on the high seas should commit the crime of 
piracy as dejirted by the law of nations^ he should, on conviction, 
suffer death. This Act was but temporary in its limitation, and 
has expired ; but it was again declared, and essentially to the • 
same effect, by the Act of Congress of 15th May, 1820, c.*113, 
sec. 3, that if any person, upon the high seas, or in any open 
roadstead, or bay, or river, where the sea ebbs^ and flows, com- 
mits the crime of robbery in and upon any jessel, or the lading 
thereof, or the crew, he shall be adjudged a pirate. So, if any 
person engag(‘d in any piratical enterprise, or belonging to the 
crew of any piratical vessel, should land and commit robbery 
on shore, such an olfender shall also be adjudged a pirate. The 
statute, in this respect, seems to be only declaratory of the law 
of nations ; and upon the doctrine of the case/of Lindo v. Rod- 
nepy (6)^such plunder and robbery ashore, by the crew, and with 
the aid of vessels, is a marine case, and of admiralty jurisdic- 
tion. The statute farther declared, that the above provision 
was not to be construed to deprive any particular state of its 
jurisdiction over such offences when committed within the body 
of a county, or to authorize the courts of the United States to 
try any such offenders, after conviction or Acquittance, for the 
same offence, in a state court. • 

*186 * Under these legislative provisions, it has been made 

a question, whether it was sufficient to reTer to the law 
91 nations for a definition of piracy, without giving the qjtime 

(а) By the Aot of Congress of March 3(1, 1835, c. 313, the oifence of making a 
tevoU in a ship is no longer punishable as a capital offence, but only by fine and im- 
prisonment at hard labor. 

(б) Dong. Rep. 613, note. 
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a precise definition in terms. The point was settled in the case 
of The United States v. Smith; (a) and it was there held, not to 
be necessary to give by statute a more logical enumeration in 
detail of all the facts constituting the offence, and that Congress 
might «Mi2»eU define it by using a term of a known and deter- 
mined meanijig, as by expressly mentioning all the particulars 
included in ‘that term. ‘The crime of piracy was defined by the 
law of fiations with reasonable certainty, and it does not depend 
upon the particular provisions *of any municipal code for its 
definition and punishment. Robbery on the high seas is, there- 
fore, piracy by the Act of Congress, as well as by the law of 
nations. (/>) 

There can be no doubt of the right of Congress to pass laws 
punishing pirates, though they may be foreigners, and may 
have committed no particular offbnee against the United States. 
It is of no importances, for the purpose of giving jurisdiction, on 
whom or where a piratical offence has been committed. A pi- 
rate, who is one by the law of nations, may be tried and pun- 
ished in any country where he may be found, for he is reputed 
to be out of the protection of all laws and privileges, (c) The 
statute of any govermnen’t may declare an offence committed 
on board its own vessels to be piracy, and such an offence will 
be punishable exclusively by the nation which passes the stat- 
ute, But piracy, undiT the law of nations, is an offence against 


{a) 5 Wheaton, 153, 

(/;) In the case of United States v. Brig Malck Adhel, 2 Howard’s U. S. Hep. 210, 
it was held, after an elalmrute discussion, that an act was piratical in the view of the 
law of Congress of March 3d, 1819, c. 200, if the act or acts done be hostile in their 
character, and wanton and criminal in their commission, withdhtany lawful sanction, 
whether committed for purposes of plunder, or for purposes of hatred, revenge, or a 
wanton abuse of power, or a lawles.s appetite for mischief. They are piratical aggres* 
sions in the sense of the law of nations and of the Act of Congress, and work a for* 
feiture of the shi/^, whether the owner be or be not innocent. He is, in that case, 
bound by the acts of the master. But the canjo presents a different consideratijj^, 
and it is not to be forfeited under the Act of Congress or the law of nations, except in 
cases of extraordinary turpitude and violence. In ordinary torts and injuries the law 
admits of a compensation in damages. If, however, jhe owner of the cargo cooperates 
in the piratical acts, the penalty of confiscation is also jnflicted on the cargo .as well 
as on the ship. The more strict rule is also enforced in the case of belligerent rights, 
and the cargo follows ^hc fate of the ship. 

(e) Byuk. Q. J. Pub. b. l,c. 17. Sir Leoline Jenkins’s Works, vol. i. 714. 
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all nations, and punishable by all. In the rase of The United 
States y. Palmer^ [a) it was held, that the Act of Congress of 1790 
was intended to punish offences against the United States, and 
not offences against the human race ; and that the, crime of 
robbery, committed by a person who was not a citiii< 0 «'of the 
United States, on the high seas, on board ,of a ship be- 
*187 longing * exclusively to subjects of a foreign state, was 
not piracy under the Act, and was not punishable in the 
courts of the United States. The offence, in such a case, must, 
therefore, be left to be punisht'd by the nation under whose flag 
the vessel sailed, and within whose particular jurisdiction all on 
board the vcvssel were. This decision was according to the law 
and practice of nations ; for it is a clear and settled principle, 
that the jurisdiction of every nation extends to its own citizens, 
on board of its own public and private vi^ssels at sea. {h) The 
case applied only to the fact of robbery comrnitted at sea, on 
board of a- foreign vessel, at the time belonging exclusively to 
subjects of a foreign state ; and it was not intended to decide, 
that the same offence, committ(‘d on board of a vessel not be- 
longing to the subject of any foreign power, was not piracy. 
The same court afterwards, in the cake of The United States v. 
KHniock, (c) admitted that murder or robbery, committed on 
the high seas, by persons on board of a vessrd not at the time 
belongirig to the subjects of any foreign power, but in posses- 
sion of a crew acting in defiance of all law, and acknowledging 
obedience to no government or tfag whatsoever, fell within the 
purview of the Act of Congress, and was punishable in the courts 
of the United States. Persons of that description were pirates, 
and proper objects for tin; jienal (jodc of all nations. The Act 
of tJongress did’ not apply to offences committed* against the 
* particular sovereignty of a foreign power; or to murder or rob- 
bery committed in a vessel, belonging at the time, in fact, as 
well as in right, to the subject of a foreign state, ^ind, in virtue 
of such property, subject at the time to its control. But it 
applied to offences committed against all nations, by persons 

(o), S Wheaton, 610. United States v. Kessler, 1 Baldwin, 1.5, S. P. 

(b) Ruihcrforth’s Inst. b. 2, c. 9. Mr, JefFcrson’s Letter to M. Juno I7th, 

J793. Stfprrt, p. 26. ^ 

(c) 5 Wheaton, 144. 
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who, by common consent, were equally amenable to the 
^laws of all nations. * It was further held, in the case of * 188 
The United States v. Pirates^ {a) and in the case of The 
United States v. Holmes^ {b) in pursuance of the same principle, 
that the moment a vessel assumed a piratical character, and 
was taESiTfrom her officers, and proceeded on a piratical cruise, 
she lost all.daim to national character, atid the crew, whether 
citizens or foreigners, were equally punishable, under the Act of 
Congress, for acts of piracy; and it would be immaterial what 
was the national character of the vessel before she assumed a 
piratical character. Piracy is an offence within the criminal 
jurisdiction of all nations. It is against all and punished by 
all ; and the ^lea of autr^is acquit^ resting on a prosecution 
instituted in the courts of any civilized state,' would be a good 
plea in any other civilized state. As the Act of Congress of 
1790 declares every ofleneo conunitted at sea to be piracy, 
which would punishable with death if committed on land, 
it may be considered as enlarging the definition of piracy, so as 
not only to include every oirence which is piracy by the law of 
nations and the Act of Congress of 1819, but other oftences 
which were not piracy, until made so by statute. 

An alien, under the sanction of a national .commission, can- 
not commit piracy while he pursues his authority. His acts 
may be hostile, and his nation responsible for them. They may 
amount to a lawful cause of war, but they are never to be re- 
garded as piracy, (c) The *Barbary powers, notwithstanding^ 
some doubts which formerly existed, arc now, and for a century 
past have been, regarded as lawful powers, and not pirates. 
They hate all the insig'nia of regular, independent govern- 
ments, and are competent to maintain the European relations 
of peace and war. Cicero, and, after him, Grotius, define a 


(а) 5 Wheaton, 184. > 

(б) Ibid. 412. 

(c) Martens 's ISssay on PrivatcerSf translated by Horne, p. 42. Manning's Comm, 
pp. 112,113. States generally prohiMt their subjects from taking letters of marque* 
from a foreign power, without the permission of ftieir sovereign ; and treaties are 
numerous in which the contracting parties stipulate, that if the subjects of cither 
party take letters of^arque from the enemies of the other, they shall be treated as 
pirates. 
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^ regular enemy to be a power which hath the elements or 
*189 constituents of a nation, such *as a go.vernment, a code 
of laws, a national treasury, the consent and agreement 
of the citizens, and wlych pays a regard to treaties of peace and 
alliance ; (a) and all these things, says Byiikershoek, (6) are to 
be found among the states of Barbary. In some resp5c?s their 
laws of war have retained the barbarity of the middle ages, for 
they levy tribute or contributions on all such Christian jiowers 
as are not able to protect their commerce by force ; and they 
also make slaves of their prisoners, and recpiire a heavy ransom 
for their redemption. But this, Bynkershoek insists, is conform- 
able to the strict laws of war ; and the nations of Europe who 
carried on war with the Barbary st*es, such as^Spain, Naples, 
Holland, &c., have heretofore exercised the same rule of ancient 
warfare, upon the principle of retaliation. When Lord Ex- 
mouth, in 1816, attacked Algiers, and compell(‘d the Dey to 
terms of peace, he compelled him also to stipurlate, that in the 
event of future wars with any European power, no Christian 
prisoners of war should be consigii(*d to slavery, but they should 
be treated with all humanity as prisoners of war, until regular- 
ly exchanged, according to the European practice : and at the 
termination of hoslilities, the prisoners should be restored with- 
out ransom. By that treaty of peace upwards of 1,000 prisoner3 
belonging to Italy, Spain, Portugal, Holland, and Greece, were 
^ released from galling slavery, and in which part of them 
^*190 had subsisted for thirty-live’ years. This stipulation *in' 
favor of general humanity deserves some portion of that 
exalted eulogy bestowed by ’Montesquieu (c) on the treaty made 


Philip. 4, c 6. Grotius, b. 3, c. 3, see. 1. 

(h) Q. J. Pub. b. 1, c. 17. A STATK, in the meaning of public law, is a complete 
or self-suHicient body of persons, united together in one community, for the defence 
of their rights, and to do riglit to foreigners. A state has its affairs and interests ; it 
deliberates, and becomes a moral person, having an understanding and vHll, and is 
susceptible of obligations and laws. Grotius, b. 1, c. I, sec. 14. Ibid. b. 3, c. 8, see. 
2. Burlamaqui, vol. ii. part l,c. 4, sec. 9. Vattcl, b. 1, c. 1. RespuUica est ccBtus 
muUitudimSf Juris rnnsfnsu et utilitcRis communion^ sociatjis, Cic. de Repub. lib. 1, sec. 

* 25. ne State is founded on the relations of right. Protection is its aim and object, 
and that protection is but nnothA* word for justice, or the obtaining and granting to 
every one his due. La Justice constituee, e’est P^tat. Cousin. Lieber^s Political 
Ethics, vol. i. 

{c) Esprit dQ 0 Lois, b. 10, c.«. 
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by Gelon, king of Syracuse, with the Carthaginians. It would 
have been still more wdrthy of a comparison, if it had not left 
color for the construction, that the renunciation, by the Dey of 
Algiers, of the practice of condemning# Christian prisoners of 
war to slavery, was to be confined to the “ event of future wars 
with arf^Europcan power; ” and if a great Christian power on 
this side o/*the Atlantic, whose presence and whose tra^fe are 
constantly seen and felt in the Mediterranean had not seemed * 
to have been entirely forgotten, (a) 

But notwithstanding Bynkershoek had insisted, near a cen- 
tury ago, that captures by the Barbary powers worked a change 
of property by the laws of war, in like manner as captures 
made by regular powers, yet, in a case in the English admiralty 
so late as 1801, (/>) it was contended that the capiure and sale 
of an English <^hip by Algerines, was an invalid and unlawful 
conversion of the property, on the ground of being a piratical 
seizure. It wr^, however, decided that the African states had 
long acquired the character of established governments, and 
that though their notions of justice differ from those entertained 
by the Christian powers, their public acts could *not be called in 
question ; and a derivative title founded on an Algerine cap- 
ture, and matured by a confiscation in their way^ was good 
against the original owner. In the time of Richard L, when the 
laws of Oloron were compiled, all infidels were, by that code, (c) 
regarded as pirates, and their property liable to seizure wherever 
found. It was a notion, at that time, that such persons could * 
not have any fellowship or communion with Christians. 

* In a c£fse which occurred in 1675, Sir Leolinc Jenkins * 191 
held, that the Commander of a privateer regularly commis- 
sioned, was liable to be treated as a pirate, if he exceeded the 
bounds of his commission. Bynkershoek justly opposes this 
dangerous opinion ; [d) and the true rule undoubtedly is, that^ 
the vessel must have Jost its national, and assumed a piratical 
character, before jurisdiction over it, to that extent, could be 
exercised. 

(а) Declaration of the Doy of Aljjicrs, made with Lord Exmouth, August 26th, 
1816. Annual Register for 1816, app. to Chronicle, ^p. 288. 

(б) The Helena, 4 Rob. Rep. d. 

(c) Sec. 45. 

(</) Q. J. Pub. b. 1, c. 17. 
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K a natural-born subject was to take prizes belonging to his 
native country, in pursuance of a foreign commission, he would, 
on general principles, be protected by his commission from the 
charge of piracy. But to prevent the mischief of such conduct, 
the United States have followed the provisions of the English 
statute of 11 & 12 Wm. III. c. 7, and the general pfacticc of 
othel^ nations, (a) and have, by the Act of Cong^^ss of April 
30th, 1790, sec. 9, declared, that if any citizen should commit 
any act of hostility against the United States, or any citizen 
thereof, upon the high seas, under color of any commission from 
any foreign prince or state, or on pretence of authority from 
any person, such offender shall be adjudged to be a pirate, felon 
and robber, and, on being thereof convicted, shall suffer death. 
The Act of Congress not only authorizes a capture, but a con- 
demnation in the courts of the United States, ffor all piratical 
aggressions by foreign vessels ; and whatever may be the 
responsibility incurred by the nation to foreign* powers, in exe- 
cuting such laws, there can be no doubt that courts of justice 
are bound to obey and administer them. All such hostile and 
criminal aggressions on the high seas, under the flag of any 
power, render property taken in delicto subject to confiscation 
by the law of nations. (6) 

^ ^ (4.) The African slave-trade is an oft'enbe against 

the municipal laws of most nations in Europe, and 
it is declared to be piracy by the statute laws of England 
* 192 and the * United States. Whether it is to be considered 
as an offence against the law of nations, independent of 
compact, has been a grave question, much litigaPbed in the 
courts charged with the administration of public law ; and it 
will be useful to take St short view of the progress and present 
state of the sense and practice of nations on this subject. 

Personal slavery, arising out of forcible captivity, has existed 
in every age of the world, and among the most refined and civ- 
ilized people. The possession of persons so acqiiired has been 
invested with the character of property. Captives in war were 
sold as slaves hyk Greek and Roman commanders. The slave- 


(a) Videsupra^ p. 100. 

(b) Story, J., 11 Wheaton, 39-41. 
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trade was a regular branch of commerce^ among the ancients ; 
and a great object of Athenian traffic with the Greek settle- 
ments on the Euxine, was procuring slaves from the barbarians 
for the Greek market, (a) In modern tirnes, treaties have been 
framed, national monopolies sought, to facilitate and extend 
commerce iij this species of property, (b) It has been inter- 
woven in the municipal institutions of all the European colo- 
nies in* America, and with the approbation and sy^nction of the 
parent states. It forms to this day the foundation of large 
masses of property in the southern parts of the United States. 
But, for half a century past, the African slave-trade began to 
awaken a spirit of remorse and sympathy in the breasts of men, 
and a conviction that the traffic was repugnant to thc.principles 
of Christian duty, and the maxims of justice and humanity. 

Montesquieu, who has disclosed so many adminible truths 
and so much profound reflection, in his Spirit of Laws, not 
.only condemned all slavery as useless and unjust, *l)ut he ani- 
madverted upon the African slave-trade by tlie most pungent 
reproaches. It was impossible, he observed, that we could admit 
the hegroes to be human beings, because, if we were once 
to admit them to be men, we should *soon come to *193 
believe that we ourselves were not Christians. Why has 


(а) MitforeVs Hist. vol. iv. p. 2.*iC< Cattle and slaves constituted the principal riches 
of the early ages of Greece. The Byzjtntines, says Polybius, (General History, b. 4, 
C. 5,) supplied, from the Pontus, the CJrceks with honey, wax, salted meats, leather, 
and yreat nimhers of very scrviceaWe slaves. It is mentioned in Scripture, that tlie 
Tyrians traded with the Caucasian provinces for slaves : “ Javan, Tubal, and Me- 

*8hecli, traded the persons of men and vessels of brass in thy market; ” Ezek. xxvii. 
13 ; and that they stole the children of the Jews,%nd sold them as slaves to the 
•Greeks. Joel iii. 6. So the Cartliaginians exchanged black slaves from the interior 
of Africa, in their commerce and barter with the cities of Italy and Greece. Tho, 
great extent of tke slave-trade, which w'as carried on hy the polished nations of an- 
tiquity settled on the coasts the Mediterranean, with Central Africa, by means of 
caravans, appears from Heeren, in his Historical Ilesearches, vol. i., on the land trade 
of the Canthaginians. 

(б) By the Assiento Treaty of March 26tli, ITiq, between Great Britain and Spain, 
the latter power granted to the English South Sea Compaj^, for thirty years, the 
right of supplying the Spanish colonks in Amcrica^with negro slaves, at the rate of 
4,800 annually. This Assiento contract was explained and confirmed 4)y a conven- 
tion between England and Spain, in May 1716. A similar contract had been previ- 
ously agreed on by Spain with the Royal Guinea^ Company settled in Franco. Jen- 
kins’s Collection of Treaties, London, 1775, vol. i. 375, vol. ii. 179. 
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it not, says he, entered into the heads of European princes who 
make so many useless conventions, to make one general stipula- 
tion in favor of humanity ? (a) We shall see presently that 
this suggestion was, ih some degree, carried into practice by a 
modern European congress. , » 

The constitution of the United States laid the ^undation of 
a series of provisions, to put a final stop to the process of this 
great moral pestilence, by admitting a power in Congress*to pro- 
hibit the importation of slaves after the expiration of the year 
1807, The constitution evidently looked forward to the year 
1808 as the commencement of an epoch in the history of human 
improvement. Prior to that time Congress did all on this subject 
that it was within their competence to do. (b) By the Acts of 
March 22d, 1794, and May lOtli, 1800, the citizens of the United 
States, and residents within them, were prohibited from engag- 
ing in the transportation of slaves from the United States to 
any foreign place or country, or from one foreign country or 
place to another, for the purpose of traffic.^ These provisions 
prohibited our citizens from all concern in the slave-trade*, with 
the exception of direct importation into the United States; and 
the most prompt and early steps were taken, within the limits 
of the constitution, to interdict also that part of the traffic. IJy 
the Act of 2d March, 1807, it was prohibited, under severe pen- 
alties, to import slaves into the United States after the 
* 194 1st January, 1808; and, on the 20th April, *1818,‘^ the pen- 
alties and punishments were increased, and the prohibition 


(a) L’Esprit dcs Lois, liv, 15, c. 5. 

(b) The continentiil coiij»rcss;^whiL*h assembled at Philadelphia in 177^, gave the 
first general and authoritative condemnation of the slave-trade, by the resolution not 
to import or purchase any slave imported after the first day of December, in {hat 
year, •and wholly to discontinue the trade. Journals of Congress, vol. i. p. 32. The 
convention of delegates of the people of Virginia, ai^d the provincial congress of 
North Carolina, had anti(‘ipated this measure ; for in August preceding they resolved 
to discontinue the importation of slaves. Pitkin’s History, vol. i. App. note 16. 
Joneses Defence of the Kevolutiopary History of North Carolina, p. 145. 

1 A ship which is employed in tl.o service of slavers, is engaged in the transportation of 
slaves, withiif the meaning of the Act of 1800, though no slaves are taken on board. The 
Porpoise, 2 Curtis, C. C. 307 ; see, too. United States v. Schooner Catharine, 2 Paine, C. C. 

2 The Ohio, 1 Newb. Adra. 400, 
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extended not only to importation, but generally against any citi- 
zen of the United States being concerned in the slave-trade. It 
has been decided, {a) that these statute prohibitions extend as 
well to carrying slaves on freight, as to feases where they were 
the putporty of American citizens, and to carrying them from 
one port to another of the same foreign empire, as well as from 
one foreign* country to another. The object was to prevent, on 
the part of our citizens, all concern whatever in sjjch a trade. 

The Act of March 3d, 1819, went a step farther, and author- 
ized national armed vessels to be sent to the coast of Africa, to 
stop the slave-trade, so far as citizens or residents of the United 
States were engaged in that trade ; and their vessels and t^ll’ects 
were made liable to seizure and confiscation. The Act of 15th 
May, 1820, [b) went still further, and declared, that if any citi- 
zen of the United States, being of the crew of any foreign ves- 
sel engaged in the slave-trade, or any person whatever, being of 
the crew of an]f vessel owned in whole or in part, or navigated 
for or on behalf of any* citizen of the United States, should 
land on any foreign shore, and seize any negro or mulatto, not 
held to service or labor by the laws of either of the states or 
territories of the United States, with intent to make him a slave ; 
oj^ should decoy, or forcibly bring or receive such person on 
board such vessel, with like intent ; or should forcibly confine 
or detain on board any negro or mulatto, not lawfully held to 
service, with intent to make him a slave ; or should, on board 
any such vessel, offer to sell as a slave any negro or mulatto, not 
held to service as aforesaid ; or should, on the high seas, or on 
any tide water, transfer or deliver over, to any other vessel, any 
such negro or mulatto, with intent t% make him a slave, or 
should deliver on shore, from* on board any such vessel, any 
negro or mulatto, with like intent, such citizen or person should^ 
be adjudged a pirate, and, on conviction, should suffer death.^ 


(а) The Merino, 9 Wheaton, 391. The declarations of the master connected with 
his acts in furtherance of the voya^re, iiave been held to be evidence on an indictment 
against the owner of the ship, under Jie Act of 20r^i April, fsiS. United States t>. 
Gooding, 12 Wheaton, 460. 

(б) C. 113, sec. 4, 5. 

• 

1 As to what acts and participation will warrant a conviction under this Act, see the case 
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It is to be observed, that the statute operates only where our 
municipal jurisdiction might be applied, consistently with the 
general theory of public' law, to the persons of our citizens, 6t 
to foreigners o/i board of American vessels. Declaring 
*195 the crime piracy does* not make it so, within thCc-* pur- 
view of the law of nations, if it were not s^ without the 
statute ; and the legislature intended to legislate 'only where 
they had a right to legislate, over their own citizens and vessels. 
The question, notwithstanding these expressions in the statute, 
still remained to be discussed and settled, whether the African 
slave-trade could be adjudged piracjy, or any other crime, within 
the contemplation of the code of international law. It has 
been attempted, by negotiation between this country and Great 
Britain, to agree that both nations should consider the slave- 
trade piratical ; but the convention for that purpose between 
the two nations has not as yet been ratified, though the British 
nation havp carried their statute denunciation 6f the trade as 
far as the law of the United States, (a) 


(a) All these Acts ot* Conjj;ress a])ply exclusively to external commerce in slaves. 
The iuteriKtl commerce within thelJnitc<l States in slaves is left to the control and dis- 
cretion of the state j»'()veriiments : and the northern states, which have aholished 
slavery, admit of no itit«'rnal commerce in slaves within their resj)e(*tive states. iWs 
not so in the slave-holding states. Some of them permit a traffic in slaves as be- 
tween citizens of different states j but in Maryland, as early as 17U6, it wms declared 
by hiw to be unlawful to imjiort or bring into the state, by land or water, any slave 
for sale, or to reside within the ^tate: and hvevy slave brought in contrary to the 
statute was declared to be free. And in the constitution of Mississippi of 1833, the 
introduction of slaves into the state a.s merchandise, or »for sale, was prohibited, 
though actual settlers were allowed until 184.> to purchase slaves from any state in 
the Union, and bring them into that state for their individual usc.^ 


♦Of The United States v. Libby, 1 Wood. & Minot’s R. 221, where thtf subject is discussed 
by Mr. Justice Woodbury. Sec also United States v. Battiste, 2 Sumner, 0. 0. 240. Jn 
the CQSO of The United Statc.s v. Oorrie, .fudge Magrath, tlfe learned U. S. District Judge 
for .the District of South Carolina, in an able and luminous argument, held, that the Act 
of 1820 is not any part of the laws of the United States passed for the suppression of the 
slave-trade, but relates to the specific offences which it enumerates, and that tliese specific 
offences have not been and arc not to fio confounhed with the slave-trade, and that the 
slave-trade is not declared piracy^by this Act. fcee the Opinion published in pamphlet 
form at Charleston in 1860. 

i By an Act to suppress the slave-trade in the District of Columbia, passed Sept. 20, 1860, 
it is mafio unlawful to bring any slave within the district for the purpose of being sold ; 
and slaves so brought in become free. 
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The first British statute that declared the slave-trade unlaw- 
ful was in March, 1807. {a) This was a great triumph of Brit- 
ish justice. It was called for by the sense of the nation, which 
had become deeply convinced of the imj^olicy and injustice of 
the slave-trade ; and by the subsequent statute of 51 Geo. III. 
the trade wa^ declared to be contrary to the principles of justice, 
humanity, gfnd sound policy ; and lastly, by the Act of Parlia- 
ment of 3Jst March, 1824, the trade is declared to be ])iracy. (i) 
England is thus, equally with the United States, honestly and 
zealously engaged in promoting the univcrsjil abolition of the 
trade, and in holding out to the world her sense of its extreme 
criminality. Almost every maritime nation in Europe has de- 
liberately and solemnly, either by legislative acts, or by treaties 
and other formal engagements, acknowledged the injustice and 
inhumanity of the trade, and pledged itself to promote its aboli- 
tion. By the treaty of Paris of the 301 li May, 1814, between 
Great Britain dnd France, Louis XVIII. agreed that- the traffic 
was repugnant to the principles of natural justice, and he engaged 
to unite his eflbrts at the ensuing congress, to induce all 
the powers of Christendom * to decree the abolition of the *196 
trade, and that it should cease definitively, on the part of 
th^ French government, in the course of five yc^ars. The min- 
isters of the eight principal European powers, who met in con- 
gress at Vienna, on the 8th PVbruary, 1815, solemnly declan^d, 
in the face of Piuropc and the world, that the African slave- 
trade had been regarded, by just and enlightened men, in all 
ages, as repugnant to the principles of humanity and of univer- 
sal morality, and that the public Voice in all civilized countries 
demanded that it should be suppressed ; and that the universal 
abolition of it was conformable to the spirit of the age and the 
generous principles of the allied powers. In March, 1815, the.^ 
emperor Napolepii decreed that the slave-trade should be abol- 

(a) S tat. 47 Geo. III. Denmark aljolislied, in 1792^ the foreign slave-trade, and 
the importation of slaves into her colonies, though^ the prohihitions were not to take 
effect until 1804*. Wheaton’s liujuir^^into the Ui^lit of Search, 1842. 

(h) Stat. 5 Geo. IV. c. 113. The statute of 3 and 4 ^^rn. IV. c. 73, for the extinction 
of slavery, has some new and important penal provisions respecting the dealing in 
slaves on the high seas, or any traffic in themj and the statute of 1 Viet. c. 91, as 
well as the preceding statute, repeated the declaration, that British suhjects concerned 
in the slave-trade, should be adjudged pirates, and punishable accordingly. 

VOL. I. . 18 . 
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ished ; but this erfbrt of ephemeral power was afterwards held 
to be null and void, as being the act of an usurper; and in July 
following, Louis XVITI. gave directions that this odious and 
wicked traffic should 'from that present time cease. The first 
French decree, however, that was made public, abolishipg the 
trade, was of the date of the 8th January, 1817, and that was 
only a partial and modified decree, (a) In Deceliiber, 1817, 
the Spanish government prohibited the purchase of slaves on 
any part of the ccvast of Africa, after the 31st of May, 1820; 


(a) Uy the convention between Great Britain and France, of the .‘iOth November, 
1841, tlie inutuai riyht of search was allowed on board the vessels of each of the 
two nations, within certain specified waters, i. e., alon^ the western coast of Africa 
from Cape Verd, or 15 de;^. N. hit. to 1,0 dcgn‘cs S. of the equator — all around the 
island of Madagascar to the extent of 20 leagues from the island — to the same dis- 
tance fiom the coasts of Brazil, and from th(‘ coasts of the ishimlg of Culm tiud Forto 
Rico. The right of searching merchant vessels to he confined to ships of war, under 
special authority from each of the two governments, and ncvei^to he exercised upon 
the ships of war of either nation. The Uniieii Slates have refused to become a party 
to 4 ny convention authoiizing the mutiiil right of search, and Fruiiec afterwards re- 
fused to raufy the treaty of 1841, concealing the mutual ri^ht of search. Vide supra, 
p. 153. The efforts and the failure of the etfoits to sanction the mutual right of 
search, in lespcct to the slave-trade, form an instructive item in modern diplomatic 
history. In 1818, the British governincnl proposed to France the mutual right of 
search of morehant vessels on the high seivs, with a view to the more effectual sup- 
pression of the slave-trade, and which had been conceded by Sjiain, Portugal, and the 
Netherlands. The pj;op()sition was. at the same time made to the United States, and 
rejected by both powers. In Novembei of that year, the British government proposed 
to tlic Congress of ilie tive great powers, at Aixda-Clmpelle, the following proposi- 
tions : ( I .) rhe miitiud right of search of merchant vessels eilgaged in the slave-trade j 
(2.) The declaration that the shive-tuide was piracy, under the law of nations. Both 
propositions were rejected on the p:i»t of France, Austria, Prussia, and Russia. The 
propositions wen; rene\Ned at the Congress at Verona, in 1822, hut without success. 
Afterwards, in 1841, the mutual right of .search was conceded by the northern Euro- 
pean powers, paities to the Quintuple Treaty, as see snpia, p. 153. Though the gov- 
ernment of the Uijitcd States has uniformly objected to the admission of the right of 
^visitation and search, m time of peace, even in respect to the African slave-trade, yet 
they agreed,*in furtherance of efficient measures for its suppression, by the treaty of 
Washington, in 1842, with (Treat Britain, that each party should “prepare, equip, and 
maintain in service, on the coast of Africa, a sufficient and adequate squadron, or 
naval force of vessels, of suitable numbers and descriptions, to carry, in all, not less 
than eighty guns, to enforce, separately and respectively, the laws, rights, and obliga- 
tions ot each of the two countries, fiif’ the suppression of the slave-trade — the said 
squadrons to be independent of each other ; but the two governments stipulating, 
nevertheless, to give such orders to the officers commanding their respective forces, as 
shall enable them most effectually to act in concert and cooperation^ upon mutual 
considerations, aa exigencies may arise.’' 
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and this was in pursuance of the treaty between Great Britain 
and Spain of the 23d September, 1817, made for the abolition 
of the slave-trade immediately north of the equator, and en- 
tirely after 1820. In January, 1818, thfe Portuguese govern- 
ment j;nade the like prohibition as to the purchase of slaves on 
any part of the coast of Africa north of the equator. In 1821, 
there was irot a flag of any European state which could legally 
cover this traffic, to the north of the equator ; and yet, in 1825, 
the importation of slaves covertly continued, if it was not openly 
countenanced, from the Rio de la Plata to the Amazon, and 
through the whole American Archipelago, (a) 


» {a) Uej)ort of a Comniiftoc*of tho House of Keprosenta lives of the United States, 

Eebruaiy 16tli, 1825. Sim;, also, th(‘ Quarterly Review, No. 08 and No. 89, pp. 24.3- 
246. Alison’s History of Europe, vol. vi. pp. 128, 129, and the English parliamentary 
diseu.ssions and documents. It appears that the African slave-triule was carried on 
to an enormous cxtc#»t down to the year 18.39. The trade was principally between 
Africa, and Brazil and Cuba. In 1828, 4.5, (K)() African slaves were infported into the 
city of Rio Janeiro. But. hy a convention between England and Brazil, in 1826, it 
was made piratic.R for the subjects of Brazil to he engaged in the trade after the year 
1830; and it i.s nndcM’stood that the government of Brazil, in 1831, not only pnt a stop 
by law to the importation of slaves, but declared that all slaves thereafter imported 
should he free, and imposed a heavy assessment oh the importt'rs, and provided for 
the tran.sportation of such negroes hack to Africa. In the treaty concluded 10th Sep- 
tember, 1822, between Britain and the Iinann of Muscat, the latter agreed to 

abolish the foreign slave-trade forever in his dominions. So, by the treaty of the 23d 
of October, 1817, between Croat Britain and Radama, king of Madagascar, it was 
agreed that there should be, throughout all the dominions of the king of Madagascar, 
an entire cessation of the sale or tran.sfcr of slave.s. And in the treaty of commerce 
ifnd navigation between Creat Britain and the United Provinces of Rio de hi J^lata, 
February 2d, 1825, it was agr<*cd by the latter to prohibit all persons subject to its 
jurisdietiofJ, by the most solemn laws, from taking any share, in the slave-trade ; and 
yet it was stated by higli authority in the British parliament. May, 1838, as a matter 
of fact, and agreed to afterwards in an address to the Queen, that notwithstanding all 
the* efforts of Great I^rita in to put down tlie slave-trade, it still continued, little dimin- 
ished in extent, and much aggravated in horror, Portugal was the principal offender.* 
What was once a legal had become now a contraband traffic. She had systematically 
and grdssly violated her treaty engagements on that subject. Since 1829 there had 
been 153 Portuguese vessels seized as slavers, containing upwards of 163,000 slaves, 
and Portugal had, since that period, transported a million of slaves. This enormous 
abuse induced England, jn 1839, to .authorize by law the forcible examination and 
search of vessels suspected to he eon erned in tliat trade. The British minister. Sir 
Robert Peel^ stated in the House of Commons, in Aly, 1844, that Spain and Brazil 
were the two powers chargeable with the whole responsibility of the continnnnee of 
the slave-trade, and that the island of Cuba was in a precarious, if not a perilous po.si- 
tion, from the settled determination of her black population to emancipate themselves; 
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* jgrjf ♦ Yhe case of The Amedie (a) was the earliest decision 

in English courts on the great question touching the legal- 
ity of the slave-trade, on general principles of international law. 
That was the case of^an American vessel, employed in carry- 
ing slaves from the coast of Afrhta to a Spanish colonyy. She 
was captured by an English cruiser, and the vessel and cargo 
were condemned to the captors, in a vice-admiralty court in the 
West Indies, and, on appeal to the Court of Appeals in Eng- 
land, the judgment was affirmed. Sir Wm. Grant, who pro- 
nounced the opinion of the court, observed tluit the slave-trade, 
being abolished by both England and the United States, the 
court was authorized to assert, that the trade, abstractly speak- 
ing, could not have a higitimat(‘ existence, and was, primd facie^ 
illtigaj upon principles of universal law. * The claimant, to en- 
title him to restitution, must show affirmatively 'a right of prop- 
erty under the municipal laws of his own country ; for, if it be 
unprotected by his own municipal law, he can Viave no right of 
property in liuman beings carried as his slaves, for such a claim 
is contrary to the principles of justice and humanity. The For- 
iuna^{h) was condemned on the authority of The Amedie^ and 

the same opinion was again affiianed. But in the subse- 

* 198 quent * case of The Diana^ (c) the doctrine was not car- 

ried so far by Lord Stowell, as to hoi# the trade itself to 
be piracy, or a crime against the law of hations. A Swedish 
vessel was taken by a British cruiser on the coast of Africa, en- 
gaged in carrying slaves from Africa to a Swedish island in the 
West Indies, and she was restored to the owner, on the ground 
that Sweden had not then ])rohibited the trade, and had toler-' 
ated it in practice. England had abolished the trade as unjust 
and criminal, but she claimed no right of enforcing that pro- 
Jiibition against the subjects of those states which had not 


and it is stated, on stronp: nntliority, that the Englivsh effort to put down the slave- 
trade by an armed force of British cruisers on the coast of Africa, has. increased the 
horrors of the slave-trade, without materially diminishing, its amount. See Hiirs 
Narrative of Fifty Days on Board a Slave* SIn^p, Sir F. Buxton on African Slave- 
-Trade, and the other documents deferred to and discussed in Westminster Review for 
June, 1844, p. 446, &c. 

(a) 1 Acton's Rep. 240. 

(c) 1 Dodson's Adm. Rep. 95. 


(h) 1 Dodson’s Adm. Rep. 81. 
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adopted the same opinion ; and England d/d not mean to set 
herself .up as the legislator, and custos morum, for the whole 
world, or presume to interfere with the commercial regulations 
of other states. The principle of the case of The Amedie was, 
that \^ere the municipal law of the country to which the par- 
ties belonged^ had prohibited the trade, English tribunals would 
hold it to be illegal, upon general principles of justice and 
humanity, but they would respect the property of persons 
if under the sanction of the laws of their own 

country. 

* The doctrine of these cases is, that the slave-trade, abstractly 
speaking, is immoral and unjust, and it is illegal, when declared 
so by treaty or municij)al law ; but that it is not piratical or 
illegal by the common law of nations, because, if it were so, 
every claim founded on the trade would at once be rejected 
everywhere and in every court, on that ground alone,^ 

The whole subject underwent further, and a most full, elab- 
orate, and profound discussion, in the case of the Le LouU, [a) 
A French vessel, owru^d and documented as a French vessel, 
was captured by a British armed force on the coast of Africa, 
after resistance made to a demand to visit and search. She 
was carried into Sierra Ticone, and condemned by a 
court of vice-admiralty, for being concerned * in the *199 
slave-trade, contrary fo the French law. On appeal to 
the British high court of admiralty, the question respecting 
the legality of the capture and condemnation was argued, 
and it w^s judicially decided, that the right of visitation and 
search, on the high seas, did not exist in time of peace. If it 
belonged to one nation, it equally belonged to all, and would 
lead to gigantic mischief, and universal war. Other nations 
had refused to accede to the English proposal of a reciprocal , 
right of search in the African seas, and it would require an 
express convention to give the right of search in time of peace. 
The slave-trade, though unjust, and condemned by tlie statute 
law of England, was not pir^-cy, nor was it a crime by tfie uni- 

t 

(a) 2 Dodson's Adm. Rep. 210. 


1 Buron v. Denman, 2 Weis. H. & Gor. B. 167. 
18 
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versal law of , nations. To make it piracy, or such a crime, it 
must have been so considered and treated in practice by all 
civilized states, or made so by virtue of a general convention. 
On the contrary, it h^d been carried on by all nations, even by 
Great Britain herself, until within a few years, and wa« then 
carried on by Spain and Portugal, and not absolutely prohibited 
by France. ^It was, therefore, not a criminal tirafRc'*by the law 
of nations; and every nation, independent of treaty, rcteiined a 
legal right to carry it on. No one nation had a right to force 
the way to the liberation of Africa, by trampling on the inde- 
pendence of other states ; or to procure an eminent good by 
means that were unlawful ; or to press forward to a great prin- 
ciple, by breaking through other great principles that stood in 
the way. The condemnation of the French vessel at Sierra 
Leone was, therefore, Reversed ; and the penalties imposed by 
the French law (if any there were) were left to be enforced, not 
in an English, but in a French court. 

The same subject was brought into discussion in the K. B. 
in 1820, in Madrazo v.' Wilks, (a) The court held, that the 
British stsitutes against the slave-trade were only ap- 
* 200 plicable * to British subjects, and only rendered the slave- 
trade unlawful when carried ou by them. The British 
parliament could not prevent the subjects of other states from 
carrying on the trade out of the limits of the British dominions. 
If a ship be acting contrary to the general law of nations, she is 
thereby subject to condemnation ; but it is impossible to say 
that the slave-trade was contrary to the law of nations^ It was, 
until lately, carried on by all the nations of Europe ; and a 
practice so sanctioned can only be rendered illegal, on the prin- 
ciples of international law, by the consent of all the powers, 
p. M^ny states had so consented, but others had not, and the cases 
had gone no further than to establish the rule, that ships, be- 
longing to countries that had prohibiteef the trade, were liable 
to capture and condemnation, if found engaged in it. 

, The* final decision of the question in this country has been 
the same as in the case of the Its Louis. In .the case of the 


(a)'3 Barn. & Alderson, 353. 
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La Jettne Eugfnie^ {a) it was decided, in the^Circuit Court of the 
United States, in Massachusetts, after a masterly discussmn, 
that the slave-trade was J)rohibited by universal law. But sub- 
sequently, Jn the case of The ^ntelope^\b) the Supreme Court 
of the United States declared that the slave-trade, though 
contrary to’ the law of nature, had been sanctioned, in modern 
times, by the laws of all nations who possessec^ distant colo- 
nies ; £ind a trade could not be considered as contrary to the 
law of nations, which had been authorized and protected by the 
usages and laws of all commercial nations. It was not piracy, 
except so far as it was made so by the treaties or statutes of 
the nation to which the party belonged. Tt might still be law- 
fully carried on by the subjects of tliosc nations who had* not 
prohibited it by municipal acts or treaties, (c) 


{a) 2 Mft«on^s 400. 

(b) 10 Wheaton, 66. , 

(c) The doctrine in the case of The Antelope, and in the English eases therein 
referred to, is, that right of bringing in for adjudieation, in time of peace, foreign 
vessels engaged in the slave-trade, and <*aptured on the high seas for that cause, did 
not exist ; and vessels so captured would be restored, unless the trade was also ifhlaw- 
ful, and prohibited by the country to wliich the vessel belonged ; and if a claim be 
put in for Africans as slaves and property, the onus probandi is thrown upon the claim- 
ant to make specific pfoof of the individual proprietary interest according to the laws 
of the country to whieli the vessel belongs. 
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OF THE GOVERNMENT AND CONSTITUTIONAL 
JURISPRUDENCE OF THE UNITED STATES. 


LECTURE X. 

OiW THE HISTORY OF THE AMERICAN UNION. 

The government of the United States was erected by the 
free Voice and joint will of the people of America, for their com- 
mon defence and general welfare. Its powers apply to those 
great interests which relate to this country in its national ca- 
pacity, and which depend for their stability aiid protection on 
the consolidation of the Union. It is clothed with the principal 
attributes of political sovereignty, and it is justly deemed the 
guardian of our best rights, the source of our highest civil and 
political duties, and the sure means of national greatness. The 
constitutidh and jurisprudence of the United States deserve the 
most accurate examination ; and an historical view of the rise 
and progress of the Union, and of the establishment of t^^ pres- 
et constitution, as the necessary fruit of it, will tend to show 
the genius and value of the government, and prepare the mind 
of the student for an investigation of its powers. . . 

The association of the American people into one body politic, 
took place while they were colonies of the British empire, 
*202 and owed allegiance to the British crow*. That *the 
union of this country was essential to its safety, its pros- 
perity; and its greatness, had been generally known# and fre- 
quently avowed, long before the late revolution, or the claims of 
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the British parliament which produced it. T^ie people Confcder- 
of the New England colonies were very early in the 
habit of confederating together for their common de- 
fence. As their origin and their interests were the 
same^and their manners, their religion, their laws, and their civil 
institutions exceedingly similar, they were naturally led to a 
very intimate connection, and were governed by th^ same wants 
and wishes, the same sympathi(js and spirit. The colonies l)f 
Massachusetts, Plymouth, Connecticut, and New Haven, as 
early as 1043, under tho impression of danger from the surround- 
ing tribes of Indians, and for protection against the claims and 
encroachmtmis of th(4r Dutch neighbors, entered into a league, 
offensive and defensive, which they declared should be firm and 
perpetual, and be distinguished by the name of the United Col- 
onies of New England. By their articles of confederation, each 
colony was to have exclusive jurisdiction within its own terri- 
tory ; and in evtry war, offensive and defensive, each, of the con- 
federates was to furnish its quota of men and money in a ratio 
to its population ; and a congress of two commissioners, dele- 
gated from each colony, was to be held annually, with jiower to 
deliberate and decide on all affairs of war and peace, and on all 
points of common concern ; and every determination, in which 
three fourths in number of the assembly concurred, was to be 
binding upon the whole confederacy, {a) 

This association may be considered as the foundation of a 
series of efforts for a more extensive and more perfect union 
of the colonies. It contained some provident and 
* jealous prosdsioiis, calculated to give security and sta- *203 
bility to the whole. It provided that no two colonies 
were io^oin in jurisdiction, without the consent of all; and it 
required the like unanimous consent to admit any other colony^ 
into the confederacy ; and if any one member violated any arti- 
cle of it, or any way injured another colony, the commissioners 
of the other colonies were to take cognizance of the matter, and 


(a) HnzanVs State Papers, 496, r8.> 590. Hutchinson’s History of Massachusetts, 
vol. i. pp. 124, 126. Jlohertsou’s Posthumous Ilistoi^ of America, b. 10, pp. 191, 192. 
Winthrop’s Hist, of New England, by Savage, vol. ii. p. 101. Baylies’s Historical 
Memoir, vol. ii. p. 118. Trurabull’s Hist, of Connecticut, vol. i. p. 124. Plymouth 
Colony Laws, App. p. 308, edit. 1836. 
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determine upon itJ In this transaction, and under the authority 
of this union, the New England colonies acted, in fact, as inde- 
pendent states, and free from the control of any superior powe^^ 
because the civil war \n which England was then involved, oc- 
cupied the whole attention of the mother country ; and thjs first 
step towards a future independence was suffered topass without 
much notice, and without any animadversion. The confederacy 
subsisted, with some alterations, for upwards of forty years, and, 
for part of that time, with the countenance of the government 
in England. It was not dissolved until the year 1686, when the 
charters of the New England colonics were in effect vacated by 
a commission from king James II. (a) 

Congress of The people of this country, after the dissolution of 
this earliest league, continued to aflbrd other instruc- 
tive precedents of association for their safety. ‘ A congress of 
governors and commissioners from other colonies, as well as 
from New England, was occasionally held, to' make arrange- 
ments for the more effectual protection of our interior frontier, 
and we have an instance ofDiie of these assemblies at Albany, 
in 1722. (b) But a much more interesting congress was held 
there in the year 1754, and it consisted of commissioners from 
New Hampshire, Massachusetts, Rhode Island, Connecticut, 
New York, Pennsylvania, and Maryland, and it was called at 
the instance of the lords commissioners for trade and the plan- 
tations, to take into consideration the best means of defending 
America, in case of war \Vith France, which was then 
*204 impending. The object of the English * administration 
ill calling this convtnition was in reference to treaties of 
friendship with the Indian tribes ; but the colonics had more en- 
larged views ; and the commissioners which met in congjjpss, and 
^who enrolled among their number some of the most distinguished 
names in our colonial history, asserted and promulgated several 
invaluable truths, the proper reception of which, in the minds of 
their countrymen, prepared the way for their future independ- 
ence, and our present greatness. One of the colonies (Massa- 
chusetts) expressly instructed her d«legates to enter into articles 

(а) Hutchinson’s History of Mfcsaehusotts, vol. i. p. 126, note. 

(б) Smith's History of New York, vol. i. p. 171. 
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of union and confederation with the other colSnies, for their gen- 
eral security in peace as well as in war. The convention unani- 
jpously resolved, that a union of the colonies was absolutely 
necessary for their preservation. They rejected all proposals 
for a ^division of the colonies into separate confederacies, and 
proposed a plan of federal government, consisting of a general 
council of delegates, to bo triennially chosen by the provincial 
assembiies, and a president-general, to be appointed by the 
crown. In this council was vested, subject to the immediate 
negative of t)ie president, and the eventual negative of the king 
in council, the rights of war and peace, in respect to the Indian 
nations; and the confederacy was to embrace all the then ex- 
isting colonies, from New Hampshire to Georgia. The council 
were to have* authority to make laws for the government of new 
settlements, iipo'n territori(‘s to be j)nrehased from the Indians, 
and to raise troops and build forts, and even to equip vessels of 
force, to guard flie coast and protect trade, as well oii the ocean 
atAipon the lakes and rivers. They were likewise to make laws, 
and lay and levy geiun al duties, imposts, and taxes, for 
those necessary purposes, (r/) But the limes were *not *205 
yet ripe, nor the minds of men sulliciently enlarged, for * 
such a comprehensive proposition : and this bold project of a 
continental union had the singular fate of being rejected, Hot 
only on the part of the crown, but by every provincial assembly. 
It was probably supposed, on the one hand, that the operation 
of the union would teach tlie'colonies the secret of their own 
strength, and the proper means to give it activity and direction; 
while, on the other, the colonies were jealous of the prej)onder- 
ating influence of the royal prerogative. We were destined to 
remain, |pr some years longer, separate, and, , in a considerable 
degree, alien commonwealths, emulous of each other in obedi- , 
ence'to the parent state, and in devotion to her interests; but 
jealous of each other’s prosperity, and divided by policy, institu- 
tions, prejudice, and manners. So strong was the force of these 
considerations, and so exasperated were the people of the colo- 


(a) Franklitt’s Works, adited by Sparks, vol. iii. pp. 22-55. Smith's History of 
York, vol. ii. pp. 21 9-225. JVLarshairsXifc of Washington, vol. 1. note 8. Mas- 
saebusetts Historical Collections, vol. vii. pp. 203-214. 
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nice in the?ir disputes with each other concerning boundaries and 
charter claims, that Doctor Franklin (who was one of the com- 
missioners to the congress that formed the plan of union iij 
1764) observed, in the year 1760, that a union of the colonies 
against the mother country was absolutely impossible,^ or at 
least without being forced by the most grievous^ tyranny and 
oppression, (a) , * 

Cont^ress The great value of a federate union of the ©olonies 
of 1705. however, sunk deep into the minds of men. The 

subject was familiar to our colonial ancestors. They had been 
in the habit, especially in seasons of danger and dilliculty, of 
forming associations, more or less extensive. The necessity of 
union had been felt, its advantages perceived, its principles 
explained, the way to it pointed out, and the people of this 
country were led by the force of irresistible motives 
* 206 * to rt^sort to the same means of defence and security, 
whe,ri they considered that their liberties were in danger, 
not from the vexatious and irregular warfare of the Indlln 
tribes, but from the formidable claims, and still more formidable 
power of the parcnit state. The assertion by the British parlia- 
ment of an unqualified right of binding the colonics in all cases 
whatsoever, and specifically of the right of taxing them without 
therr cons6*nt, and the denial by the colonies of the right of tax- 
ation without representation, and the attempt of the king and 
parliament to enforce it by the power of the sword, were the 
immediate causes of the American revolution. Soon after the 
first unfriendly attempt upon our chartered privileges, by the 
statute for raising a revenue in the colonies by means of a stamp 
duty, a congress of delegates from nine colonies was assembled 
at New York in October, 1765, upon the recom^men4ation of 
e Massachusetts, and they digested a bill of rights, in which the 
^sole power of taxation was declared to reside in their own 
colonial legislatures, (b) This was preparatory to a more ex- 


(a) Franklin’s Works, edited by Sparks, voh iv. p. 42. Governor Powpal, in his 
work on The Administration the Colonics,*' (the 4th edition of which appeared in 
1768,) declared that the colonics had no one principle of association amongst them, 
and that th^lr mannel' of settlement, diversity of charters^ conflicting interests, and 
mutual rtyi^ship and jealousies, would rlnder a union impracticable ! pp. 35, 36, 08. 
(^) 2 Ikiknap's N, H. p. 326. Journals of the Assembly of the Colony of N. Y., Octor 
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tensive and general assjociation of the colonies, which* took place 
in September, 1774, and laid the foundations of our 
independence and permanent glory. The more serious ^'^4. 
clapns of,the British parliament, and the impending oppressions 
#f th 43 British crown at this last critical ‘period, induced 
the twelve jjolonies, which * were spread over this vast *207 
continent, from Nova Scotia to Georgia, to an inter- 
change? of opinions and views, and to unite in sending ddegates 
to Philadelphia, “ with authority and dirc'ctioii to meet and con- 
sult together for the common welfare.’^ In pursuance of their 
authority, this first Continent ai Congress, whose names and pro- 
ceedings are still familiar to the pr(‘S(‘nt age, and will live in the 
gratitude of a distant posterity, took into consideration the 
afflicted state of their country ; asserted, by a number of deelara- 
tory resol utioiis*, what tlfey deemed to be the imalicniable rights 
of English freemen ; pointed out to tlieir eonsliiiients the sys- 
tem of vk)lenc(f whieli was preparing against tliose rights ; and 
bSund them by the most sacTod of all ties, the ties of honor and 
of their country, to renomu t* eommeree with Great Britain, as 
being the most salutary means to avert the one, and to ‘ 
secure the blessings of the other, (a) I'liese resolution.^ *208 


ber, 1705. Mar>hiiirs Lifouf Wasliin.nton, vol. ii. Ai)p. No. 5. ritkin’s rulitical and 
Civil llislorv of tlui Uiiiled States, vol. i. )»j). 178-1 80, Aj)|). No. 7, 8, 9. A full and 
apparently very autlientrc “Journal of jtlie (/ontiiu'nt.il (Congress of 1705,*' wa> pub- 
lished at New York hy K. Winchester, 1845, being found among the pajiei.s of Ctesur 
Itodney, one of the dek‘gait‘s to llu* C’onvcmioii of 1705, and lir^t meniioned in Niles’s 
National Kegister, in 1812. It was ji precui^or, in point of ability, intelligeiiee, and 
spirit, of tlie pioceedings of the Coiitiiu*ntal Congre.ss of 1774. The titli and 7tli chap- 
ters of the lirsl volume of Mr. J’itkiu’s lhstor>, eoiitain a elear, authentic, and very 
inteicstiijfi^ detail of the resolutions and tuts ot the Jirilish jiarlianiynt, lelatiiig to 
America, suhseipiently to the peace of 1765 j of the proceedings of the llritisli gov- 
ernment to enforce them ; and of the sjmit of op})Osiiion and resistance wliieh iliey^^ 
met with on the part of the c(|onies. The resistance kojit pace with the parliamentary 
impositions, and was constantly growing in slrengih, activity, and determined pur- 
pose, until it was consummated hy the permanent union of the colonics in 1774. , 

^a) The most material of those deelatory resolutions was the one which stated, 
that, as the colonies w'ere not, and coiild not properly be represented in the UnCisli 
parliament, they were entitled “ to a free and exclusive power of legislation in their 
several provincial legislatures, in all cases of taxation and internal polity, subject only 
. to the negative of their sovereign.” The colonies, from the earliest periods of the ' 
settlement of the country, with the exeeptJRn of rcmisylyania, whoso charter recog- 
nized the force of such laws, had generally ejaimed, under their charters, an exemp- 
VOL. I. . 19 » 
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received jprompt an^ universal obedifjnce^ and the Union, being 
thual auspiciously formed, it was continued by a succession of 
delegates in Congress^; and through every period of the war, 
and through every revolution of our government, this Union 
has been revered and ’cherished, as the guardian of our peacd| 
and the only solid foundation of national independence. 

In May, 1775, a Congress again assembled at Philadelphia, 
and was clothed with ample discretionary powers. The dele* 
gates were chosen, as those of the preceding Congress had been, 
partly by the popular branch of the colonial legislatures when 
in session, but principally by conventions of the people in the 
several colonies, (a) They were instructed to “concert, j^ee 
upon, direct, order, and prosecute” such measures as they 
should deem most tit and proper, to obtain redress of Amer- 
ican grievances, or, in more general thrms, they were to take 
care of the liberties of the country. (6) 

Soon after this meeting, Georgia acceded to and completed 
the confederacy of the thirteen cdlonics. Hostilities had already 
commenced in the province ^f Massachusetts, and the claim of 
the British parliament to an unconditional and unlimited sover- 
eignty over the colonies, was to be asserted by an appeal to 
arms. The Continental Congress, charged with the protection 
of the rights and interests of the people of the united colonies, 
and instructed with the power, and sustained by the zeal and 
confidence of their constituents, prepared for resistance. They 
published a declaration of the causes and necessity of taking 
up arms, and proceeded immediately to levy and organize an 
army, to prescribe rules for the government of their land and 


tion from the ojleration of the British navigation acts, and of their system of commer- 
^jial monopoly ; and they iiad, by all indirect means short of open resistance, evaded 
%ie force of those laws, and assumed the right to a free trade. (I Hutch. Hist. 322.) 
But the Congress of 1774, in the spirit of conciliation, icnounced every such preten- 
^i6n,*and declared, that ''from the necessity of the case, and in regard to the mutual ' 
inte^sts of both countries, they cheerfully consented to the operation of such acts of 
the British parliament as were bond fide restrained to the regulation of their external 
comtneroo, for the purpose of securing the eora^nercial advantages of the whole em- 
pire to the mojSicr country, and the commercial benefits of its respective tnenibers ; 

^ excluding every idea of taxation, internal or external, for mising a revenue Qn the subjects 
in America, mihout their consent Journals of Congress, vol. i. 

(а) Joumi^ls of Congress, of May, 1775, pp. 69-74. 

(б) Journals of Congress, of May, 1775, vol. i. p. 74. 
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naval forces, to contract debts, and emit a ^aper currency upon 
the faith of the Union ; and gradually assuming all the powers 
of national sovereignty, they at last, on. the 4th day of July, 
1776*, took a separate and equal station among the nations of 
the «iarth, by declaring the united colonies to be free and inde- 
pendent states. 

This m6morable declaration, in imitation of that 
published by the United Netherlands on a similar ence. 
occasion, recapitulated *the oppressions of the British *209 
king, asserted it to be the natural right of every people 
to withdraw from tyranny, and with the dignity and the for- 
titude of conscious rectitude, it contained a solemn appeal to 
mankind in vindication of the necessity of the measure. By 
this declaration, made “in the name, and, by the authority of 
the people,’*’ the' colonies were absolved from all allegiance to 
the British cro^n, and all political connection between them 
and Great Brifain was totally dissolved. The principle of self- 
preservation, and the right of every community to freedom and 
happiness, gave a sanction to this separation. When the gov- 
ernment established over any people becomes incompetent to 
fulfil its purpose, or destructive to the essential ends for which 
it was instituted, it is the right of that people, founded on the 
law of nature and the reason of mankind, and supported by 
the soundest authority, and some very illustrious precedents, to 
throw off such government, and provide new guards for their 
future security. This riglii'is the more apparent, and the duty 
of exercising it becomes the more clear and unequivocal, in th6 
case of colonies which are situated at a great distance from the 
rriother country, and which cannot be governed by it without 
vexatious ai\d continually increasing inconvenience ; and when 
they have arrived at maturity in strength and resources, or, ii) 
the language of Mo^ntesquieu, which he applied to our ver/ 
case, “ when they have grown great nations in the forest they 
were sent to inhabit.” If, in addition to these intrinsic causes, 
graclaally and powerfully tending to*a separation, the parent 
state should think fit, in the arrogance* of power and superior- 
ity, to deny to her colonies the equal T^lessings of her own free 
government, and should put forth a claim to* an unlimited con* 
trol, in her own discretion, over all their rights, and the whole 



220 


JURISPRUDENCE OE 


[part ir. 

administration of ifheir affairs, the consequence would then be 
almost inevitable, that the colonists would rise and repel the 
. claim ; and more certainly would this be the case, if 
* 210 * they were a spirited and intelligent race of men, true 

to themselves, and just to their posterity. t 

^ ^ ^ The general opinion in favor of the importance and 

confedera- valuc of the uihou, appears evident in all the proceed- 
ings of Congress ; and as early as the deolaratioli of in- 
dependence, it was thought expedient, for its security and dura- 
tion, to define with precision, and by a formal instrument, the * 
nature of our compact, the powers of Congress, and the residu- 
ary sovereignty of the states. On the 11th of June, 1776, •Con- 
gress undertook to digest and prejiare articles of confederation. 
But the business \^as attended with much embarrassment and 
delay, and, notwithstanding these slates were ‘then surrounded 
by the same imminent dangers, and W(*re coptending for the 
same illustrious prize, it was not until the if5tti of November, 
1777, that Congress could so far unite the discordant interests 
and prejudices of thirteen distinct conmiuhities, as to agree to 
the articles of confederation. And when those articles were 
submitted to the state legislature's for their perusal and ratifica- 
tion, they were declared to be the result of impending necessity, 
and of a disposition for conciliation, and that they were agreed 
to, not for their intrinsic excellence, but as the best system 
which could be adapted to the circumstances of all, and, at the 
same time, afford any tolerable jiroj^pect of general assent, (a) 
These celebrated articles met with still greater obstacles in 
their progress through the states. Most of the legislatures rati- 
fied them with a promptitude which showed their sense of the 
necessity of the confederacy, and of the indulgence of a liberal 
fSpirit of accommodation. But Delaware did not accede to 
them until the year 1779, and Maryland explicitly rejected 
them. (&) She instructed her delegates to withhold their assent 


{a) Journals of ron^r(N«, vol.*iii. The instructions giv'cn to the delegates to the 
continental congress, by the several colonial congresses, conventions and assemblies, 
in 1776, ar)d prior to the declaration of independence, contained an express' reserva- 
tion to each colony, of the sole and exclusive regulation of its own internal govern- 
merrt, poliqo, and concerns. 

(6) Ibid. vit. 
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to the articles, until there was* an amendment, or additional 
agreement, to appropriate the uncultivated anS unpatented 
lands in the western part of the U»ionj^ as a common 
*fund to defray the expenses of the war. (a) These *211 
landftwerc claimed by the states within whose asserted 
limits and jurisdiction they were situated, and several of them, 
from a deep sense of the importance of the union, agreed to an 
unconditional ratification of the articles, or, in other words, to a 
separate confederacy between the states so ratifying the same, 
though Maryland, or other states, should withhold their appro- 
bation and sanction, (b) The legislature of NeW York, by their 
acts^f 23d of October, 1779, and 19tli of February,' 1780, even 
consented to a release of the unsetted lands in tin; western pjlrt 
of the state, for the use and benefit of such of the United States 
as should become members of the federal alliance ; and to resign 
the jurisdiction as well as the right of preemption over her 
waste and uncultivated territory. The refusal of Maryland, so 
long persisted in, gave encouragement to the enemy, and injured 
the common cause, and damp(‘d the hopes of the friends of 
America at home and abroad. These considerations at last in- 
duced that state to mak(; a generous sacrifice of her pretensions ; 
arid on the 1st of March, 1781, and which was upwards of three 
years from their first promulgation, the articles of confederation 
received the unanimous approbation of the United States. 

The ditficulties which impeded the framing and adopting the 
articles ojF confederation, even during the pressure of a common 
calamity, and which nothing at last but a sense of common dan- 
ger could surmount, form a striking example of the mighty force 
of local interests and discordant passions, and they teach a moni- 
tory lesson of moderation to political councils. 

Notwithstanding the articles of confederation conferred upon 
Congress (though in g, very imperfect manner, and under a most 
unskilful organization) the chief rights of political su- 
premacy, the jura summi imperii^ by which * our existence * 212 
as an independent people owas bound up together, and 
known and acknowledged by the nations of the world, yet they 


(а) Jonrnals of Coogreslf yol. v. p. 208 . 

(б) Ibid. vol. V 
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were, in fact, but digest, and even a limitation, in the ahape 
of written cofnpact, of thos^ undefined and discretionary sover- 
eign powers which were dtlegated by the people of the colonies 
to Congress, in 1775, and wliicli had been freely exercised and 
implicitly obeyed, (a) A remarkable instance of the exercise 
of this original, dormant, and vast discretion, appears on the 
journals of Congrt^ss the latter- end of the year 1776,' The prog- 
ress of the British arms had, at that period, excited the most 
alarming apprehension for our sahdy, and Congress transferred 
to the commander-in-chief, for the t(*rm of six months, complete 
dictatorial power over the liberty and property of the citizens of 
the United States, in like manner as the Roman stmate, in the 
critical times of the republi<*, was wont to have recourse to a 
dictator, //.e r/mW respnb/ire detrimenti capinL (/;) Such loose, 
undefined anthoriiy as the Union originally possessed, was abso- 
lutely incompatible with any i*egnlar notions of liberty. Though 
it was exercised, in the instance we have referred to, and in 
other strgng cases, wilh the best intentions, and under the im- 
pulse of an irresistible necessity, y('t such an irn'gular sover- 
eigntjy' never can be durable. It will either dwindle into 
insignificance, or degenerate into despotism. 

Imbecility powers of (k)ngress, as enumerated in the arti- 

cles of confederation, woul€ perhaps have been com- 
petent for all the essential purposes of the Union, had, 
they been duly distributed among the dt*partments of a well- 


{(i) Tko government of the Union is considered to have been revolutionary in its 
nature, from its first institution by the pcojile of the colonics, iii 1774, down to the 
filial nitificalion of the articles of coiifedcraiion, in 17S I, and to have possessed powers 
adeipiute to every nationjil emergency, and coextensive with the object to be obtained. 
(Paterson, J., Iredell, J., and Blair, J., in Penhallow v. Doanc, J Dali, Rep. 80, 91, 
95^ 1 U. Dane’s Abr. vol. ix. App. pp. 1, 13, 16, 21, 25. Judge Wilson, in his argu- 
ment m support of the ordinance of Congress of December 31 st, 1781, incorporating 
the Bank of North America. Wilson’s Works, vol. iji.397. Story’s Comm, on the 
Constitution, vol. i. pp. 180-191.) Mr. Madison, who was a member of .Congress at 
the time, says, that tlic members were generally of the opinion that they had no power, 
' under the recently adopted articles of confederation, to incorporate the' bank. They 
were', in fact, impelled to do itlfrom the great expediency, if not absolute necessity of 
the institution, to sustain the \jar ami our credit. The Madison Papers, >01. i. 104. 
According to Mr. Dane, the govefnraent of the United States has passed through 
three forms: 1. The rc't'olutionary ; 2. The confederate ; 3. The constitutional ; and 
the first and the third proceeded equtlly from the people* in their original capacity. 

(6) Journals of Congress, vol. ii, p. 475. 
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balanced government, and been carried do^n, through the me- ♦ 
diuni of a national, judicial, and executive power, to the 
individual citizens *of the Union. Thp exclusive cog- *213 
Distance of our foreign relations, the rights of war and 
peaoe, and the right to make unlimited requisitions of men and 
money, wer^ confidecT to Congress, and* the exercise of them was 
binding ujjon the states. But, in imitation of all the former 
confecJeracies of independent states, either in ancient Grc(3ce or 
modern Europe, the articles of confederal ion carried the decrees 
of the federal council to the states in their sovereign or collective 
capacity. This was the great fundamental defect' in the con- 
federation of 1781 ; it led to its evenlual overthrow ; and it has , 
proved pernicious or destructive loall olher federal governments 
which adopted the principle, disobedience lo the laws of the 
Union must cither be submilt(;d to by the government, to its 
own disgrace, or those laws must be (uiforeed by arms. The 
mild intliu'iiec of the civil magistral*, however str^iigly it may 
be felt and obeyed by [)rivat(‘ individuals, will not be heeded by 
an organized eommimity, conscious of its strength and swayed 
by its passions. The history of the federal governments of 
Greece, Germany, Switzerland, and Holland, affords nndancholy 
example's of destructive civil war springing from the disobedi- 
ence of, the separate mtmbers. I will mention only a single 
instance to this effect, taken from the generally iminteresting 
annals of the Swiss cantons. By one of the articles of the Hel- 
vetic allkmee, the cantons were bound to submit any dilference 
which might arise between them to arbitrators. In the year 
1440, a dispute arose, between Zurich on the one side, and the 
cantons of Schweitz and Glaris on the other, respecting some 
territorial claims. Zurich refused to submit to a decision against 
• her, and tljc contending parties took to arms. All Switzerland 
was, of course, arme^d against Zurich, the refractory member. 
She sought protection from* her ancient enemy, the house of 
Austria, apd the controversy was not terminated in favor of 
the federal decree, until after six years^of furious and destruc- 
tive war. (a) 

(a) Hist, de la Confed. Hclv.’par Watteville^ liv, v. Planta’s Hist, of Switzerland 
vol. i. last chapter. The Swiss Confederation was remodelled by the federal act of 
IS 1 5, and consists, at the present time, of twenty-five cantons. The federal Diet 
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* 214 * Had there been sufficient energy in the goverrrtnent 

of the United States, under the articles of confederation, 
to have enforced the constitutional requisitions, it might have 
proved fatal to public liberty ; for Congress, as then constituted, 
was a most unfit and unsafe depositary of political power, csince 
all the authority of the if<ition,Mn one coinplieated ciass of juris- 
diction, was vested in a single body of men. It was, indeed, 
‘exceedingly fortunate, as the event has subsequently ‘shown, 
that the state legislatures even refused to confer upon Congress 
the right to levy and collect a general impost, notwithstanding 
the refusal ‘appeared to be extremely disastrous at the time, and 
was deeply regretted by the intelligent friends of the Union. 
Had such a power been granted, the effort to amend the con- 
federation would probably not have been made, and the people 
of this country might have been languishing to this day, the 
miserable victims of a feeble and incompetent union. • 

There was no provision in the articles of confederation ena- 
bling Congress to add a sanction to its laws. In this respect, they 
were more defective than some of the other federal governments 
which are to be met with in history. The Amphictyonic coun- 
cil, in Greece, had authority to fine and punish their refractory 
states. Lacediernon and Phocis were both prosecuted before 
the council of Amphictyons, (which vtes a council of the repre- 
sentatives of twelve nations of Greece,) and all the Greek states 
were required by proclamation to enforce the decree. The Ger- 
manic diet, as it formerly existed, could put its members under 
the ban of the empire, by which their property was confiscated; 
and it \yas aided in enforcing obedieijce to its laws by a federal 
judiciary and an executive head, (a)- Congress, under the old 

%istB of oric deputy from each of the twenty-two ’can tons, with one vota each, and with' 
a half vote only to the three udditioniil cantons, created on a subdivision. The powers 
of war and peace, alliance and commerce, reside cxclusnrcly in the general Diet, with 
a common army and treasury ; but each canton may conclude separate capitulations 
|nd treaties relative to local and municipal matters, and retain its original sovereignty 
nnimpaired for all domestic puiposcs. Wheatan’s picments of International Law, 3d 
edit, pi 95,^ t. 

{a) The imperial chamber hlid appellate jurisdiction only. Its sentences werp 

1 For the present constitution of the Syriss Confederation, sea Wheaton^s Elements of 
International Law, 6th edit. p. 81, editor’s note. 
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confederation, like the states general undfef the Dutch 
confederacy, * were restricted from any constructive as- ^215 
surription of power, however essential it njight have been 
deemed to the complete enjoyment and exercise of that which 
was given. No express grant eonveyed any implied power; 
and it is easy to perceive, that a strict and rigorous adherence to 
the letter of the grdnt, without permission to give it a liberal 
and eqlii table interpretation, in furtherance of the beneficent 
ends of the government, must, in many cases, frustrate entirely 
the purposes of the power. A government too restricted for 
the due performance of its high trust, will eitiier become insig- 


carried info execution aj^ainst refractory states, by the military force of the «*ircles. 
Pfetlcl, Ahr. Cliro. d{; I’llisf. d’Allma<;nc, torn. ii. j). 100. Potter’s (^onst. Hist, 
p. 355. The ncAV Gcrnianic ("onfcdcracy, cst.iblished under the acts of the Congress 
Vienna, in 1814 and 1815, and modilied afterwards, hi 1832 and 1804, consists of* 
the sovereign* princ^ ami free cities of Germany. It iiieliides the {^reat powers of 
Austria and Prussia, in re,«>pect to their jios.sessions, wliieli formerly Tielonjjied to the 
Germanic Empire, Denmark, in respect to the Duchy of Holstein, the Netherlands, 
Bavaria, Saxony, Il.inover. \Vurteinl)er<r, and many other lesser principalities and 
states, toj^etlier with the free cities of Luheek, Piankfort, Bremen, and Hainhjur^. The 
federative Diet or Congress meets at Frankfort-on the-^lain, and is reitresented by the 
respective jiowers by their ministers, and their votes in the General Assembly or Diet 
are, in point of numbers, in some degree in a ratio to their restive power. AVhile 
a few of the great powers hav(‘ oa# four voles, others, of ti lesser degree, have respec- 
tively three or two votes, and many of the states, and, among others, the free cities, 
have each only one vote. It is a singular and complicated union of mixed powers, 
partly national, and partly separate and.^individual. It is declared, in the soiemn acts 
of union, to be a federal league oF the sovereign princes and free cities of Germany, 
formed for the exterior and interior safety of Germany, and the independence and in- 
violability of the confiMlerated states. Tn their internal relations, the states arc inde- 
jiendent between themselves, and hound to each other by-reciprocal rights and duties ; 
and in respect to their external relations, they^ire-a consolidated sovereign power, ^ 
established on tlic principle of political union. The General Assembly has a great 
mass of sovereign ])owers confided to it; hut its federal laws do not operate distinctly 
on tUo private individual subjects of the states of the union, hut only through the 
agency of their separate govt^rnhients. Though there are very great restraints upon 
the internal sovereignty of the .states, yet the Germanic Confederacy is essentially an 
alliance between independfent states, though, in many important jiarticulars, they are 
subject to the confederate power. The sovereign jjowers are so intermixed and dis- 
tributed among the members of the wiion, between tfie federal head and the separate 
state, as to render the system exceedingly complex^ but it does not fall within the 
province of this work to enter into detail. A more general and precise sketch is given 
in Wheaton’s Elements of International Law, 3d edit. pp. 79*92.^ 

1 See Wheaton’s Eloment^of International Law, 6th edit. p. 71, editor’s note. 
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nificant, or be to usurpation. We have examples of this 

in the government of the United Netherlands, before it was 
swept away by the vjiolence of the French revolution.^ While 
that government moved within its constitutional limits, it was 
more absolutely nerveless than any other government cwhich 
ever existed. The states general could neither *make war or 
peace, or contract alliances, or raise money; without the consent 
of every province; nor the provincial statea conclude those 
points, without the consent of every city having a voice in their 
assemblies. The consequence was, that the federal head was 
frequently induced,. by imperious necessity, to assume power 
unwarranted by the fundamental charter of the union, ^nd to 
dispense with the requisite unanimity. This was done in tha 
years 1648, t6e57, and 1661, as well as in another strong instance 
in 1668, given by Sir William Temple, and of which he was 
► the author, (a) , ^ 

The forqicr. confederation of this country was defective in not 
giving complete authority to Congress to interfere in contests 
between, the several states, and to protect each state from ’inter- 
nal violence and rebellion. In many respects our confederation 
was superior t6 those of Germany, Holland, or Switzerland, and 
particularly in the absolute ^prohibition to the several 
* 216 states, from any interference or ^concern in foreign or do- 
mestic alliances, or from the maintenance of land or naval 
forces’in time of peace. But in the leading features which I 
have suggested, and in others of inferior importance, it was a 
most unskilful fabric, and totally incompetent to fulfil the ends 
for which it was erected. Almost as soon as it was ratified, the 

{a) Temple's Works, vol. i, pp. 115, 128, 337. In 1781, a report was made by a 
committee of Congress, for .submitting to the states iin amendment to the 13th article 
^of the confederation then recently subscribed by all the states, in which amendment 
it was to bo provided, that in case of refusal or ncgj^ct of any one or more of the 
confederated states to abide by and obey the determinations of Congress, in respect 
to requisitions of men and money, agre’eably. to the apportioned quotas. Congress 
might employ the land and naval forces of the United States to compel compliance 
by the delinquent states, and to make distress of the property of such state and its 
Citizens, and also prohibit and prevent their trade and commerce with other states and 
with foreign powers. Mr. Matiison, and even General Washington, perceived the 
necessity of such a coo.cive federal power. The Madison Papers, vol. 1. pp. 81, 86, 
88. But the power was never formally proposed to the states, or granted j and if it 
had been, it never would or could have been executed, without leading to the destruc- 
tion of (he Union. 
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states ^ began to fail in a prompt and faithfi;;^ obedience to its 
laws. As danger receded, instances of neglect became more 
frequent, and before the peace of 1783, the inherent imbecility 
of the government had displayed itself with alarming rapidity. 
The delinquencies of one state became a pretext or apology for 
those of anotljer. The idea of supplying the pecuniary exigen- 
cies of the n&tion, from requisitions on the states, was soon found 
to be. akogether ^elusive. The national engagements seem to 
have been entirely abandoned. («) Even the contributions for 
the ordinary expenses of the government fell almost entirely upon 
the two states which had the most domestic resources. Attempts 
were very early made by Congress, and in remonstrances the 
movst. manly and persuasive, to obtain from the several states the 
right of levying, for a limited time, a general impost, for 
the exclusive * purpose of providing for the discharge of * 217 
the national debt. It was found impracticable to unite 
the states in any provision for the national safety ^nd honor. 
Interfering regulations of trade, and interfering claims of terri- 
tory, were dissolving the friendly attachments, and the. sense of 
common interest, which had cemented and sustained the union 
during the arduous struggles of the Revolution."^ Symptoms of 
distress, and marks of humiliation, were rapidly accumulating. 
It was with difficulty that the attention of the states could be 
sufficiently exerted to induce them to keep up a sufficient rep- 
resentation in Congress to. form a quorum for business. The 
finances of the nation were annihilated. The whole army of 
the United States was reduced, in 1784, to 80 persons; and 

(a) The efforts of Uobert Morris, the superintendent of finance, in the years 1781 
and 1782, to infuse some portion of life and enerp;y into the languishing powers of the 
confederation, were incessant, devoted, and masterly, and his appeals to the interests 
and honor of the states were most eloquent, but utterly unavailing. Sec, among oth-» 
ers, his Circular Letters to the Governors of the States, of the dates of January 3d, 
February 1.5th, May 16th, anc? October 21st, 1782, and his Letters to Congress, o*f 
February 11th and May 17th, 1782, and March 17th, 1783. Diplomatic Correspond- 
ence, editeSi by J. Sparks, vol. xii. Here wc may say, if ever it might bo truly said, 

' „ Si Pergama dextra 

Defendi posaent, etmm hac defensa fuisaent; ^ 

and tho perusal of the original correspondence of Mr. Morris, while at the head of the 
financial department of the United States, cannot but awakeli in the breasts of tho 
present generatioa^ in respect to the talents and services of that accomplished states- 
man, the most lively sentiments of admiration and gratitude. 
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the states were ur^d to provide some of the militia to gamson 
the western posts. * In short, to use Ihe language of the authors 
of The Federalist, ‘‘ each stale, yielding io the voice/of immedi- 
ate interest or convenience, successively withdrew its support 
from ihe confederation, till the frail and tottering edific^ was 
ready to fall upon our heads, and to crush us beneath its ruins.’^ 
Most of the federal constitutions in the world have degen- 
erated or |)erished in the same way and by the same^ means. 
They are to be class('d among the most defective political insti- 
tutions which have been erected by mankind for tlicir security. 
^The great and incurable delect of all former federal govern- 
ments, such as the Ainphietyonic, the Achiean, and Lycian 
confed(.*raeies, in ancient Greece ; and the Germanic, the Hel- 
vetic, the Hanseatic, and the Dutch republics, in modern history, 
is, that they were soven-eignties over sovereigns, and legislations, 
not for private individuals, but for eommiinities in their political 
capacity. The only coercion for disobedience wAs physical force, 
instead of the decree and the pacific arm of the civil magistrate. 
The inevitable eonSequcncc, in every case in which a member 
of such a confed(‘racy chooses to be disobedient, is, either a civil 
war, or un annihilation of natioiPal authority, 

* 218 * The lirst effort to relieve the people of this 

Convention , , , i i i* j 

of t-Uitob ni country Irorn a state ol national degradation and 
ruin came from Virginia, in a proposition from its 
legislature in January, 178(3, for a convention of delegates from 
the several states toregulat^e onr dommerce with foreign nations. 
The proposal was well received in insify of the other states, and 
five of them sent delegates to a convention which met at An- 
napolis, in September, 178(3. (a) This small assembly, being 


e (a) Though the proximjitc origin of the federal eonvcutioii of 1787 was the prop- 
osition from Virginia, in 178G, yet the necessity of a national convention, with full 
atithority to amend and reorganize the government, ^'as first suggested, and fully 
ahown, hy Colonel Hamilton, in 1780, while he was an aid to General Washington. 
In hift masterly and very extraordinary letter, (considering his age of only 28 years,) 
addressed to the Honorable James Duane, a member of Congress from New York, in 
September, 1780, he showM most manifestly tftc defects and absolute ineflSciency of 
the articles of confederation; d that the United States, for their safety and hap- 
piness, if not for their future existence, stood in need of a national government, 
clothed with the requisite sovereign powers, such as the confederation theoretically 
contained, but without possessing any fit organs to receive them. ^ ^fhis letter is to be 
seen at largo in The Life of Alexander Uamilton, by his son, John C. Hamilton, 
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only a partial representation of the states, ani being deeply sen- 
sible of the radical defects of the system of the existing federal 
government, thought it inexpedient to attempt a partial, and 
probably only a temporary and delusive alleviation of our na- 
tionahcalamities. They concurred, therefore, in a strong appli- 
cation to Congress for a general convention, to take into consid- 
eration the situation of the United States, and to devise such 
further ^provisions as should be proper, to render the . federal 
government not a mere phantom, as heretofore, but a real gov- 
ernment, adequate to the exigencies of the Union. Congress 
perceived the wisdom, and felt the patriotism of the suggestion, 
and recommended a cqnvention of delegates from the several 
states, to revise, amend, and alter the articles of confederation. 
All the states, except Rhode Island, acceded to the proposal, 
and appointed delegates, who assembled in a general conven- 
tion in Philadelj:)hia, in May, 1787. 

This was a crisis most solemn and eventful, in re- 

. . • ^ ^ , . A 11 , General 

spect to our luture fortune and prosperity. All the Couveution 

fruits of the Revolution, and perhaps the final destiny 

of republican "government, were staked on the experiment which 

was then to be made to reform the system of our national com- 


.vol. i. pp. 284-^30I^|||hd in the Hamilton Papers, vol. i. 428, edited by Dr. Hawks. 
The earliest legislative suggestion of a convention for the purpose c?f reforming the 
government, was tlie concurrent resolutions of the two houses of the legislature of 
New York, passed on the aoth and 2Ist of July, 1782. They were introduced into 
the Senate by General Schuyler, ai|0 they state^that " the radical source of most of 
our embarrassments was the want of sufficient power in Congress ; that the confeder- 
ation was defective in several essential points, particularly in not vesting the federal 
government either with a power of providing revenue for itself, or with ascertained 
and oroductive funds ; that its defects could not he repaired, nor the powers of Con- 
gress extended, by partial deliberations of the states separately; and that it would be 
advisable to propose to Congress to recommend, and to each state to adopt the 
measure of assembling a gcn4ral convention of the states, specially authorized to 
revise and amend the confederation/’ New York Journals of the Senate and Assem- 
bly, July 20th and 21st, 1782. 

There is no doubt of the justness of the inference ^rawn by his son, (Life of Ham- 
ilton, vol. i. p. 405,) that Colonel Hamilton, who was attci^ing the legislature when . 
the resolutions passed, and wi|| had anfinterview witl^a joint committee of the two ^ 
houses, in his public character, under the superintendent of finance, and who was, at 
the saihe time^ %osen a delegate in Congress, by the legislature, was the distin- 
guished individual, who by his wisdom suggested, and by his influence promoted^ that 
earliest ai^pritaUve measure taken for a general convention of the states. 

VOL. X. 20v 
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pact. Happily fof this country, and probably as auspiciously 
for the generfil liberties of mankind, the convention combined a 
very rare union of the best talents, experience, information, 
patriotism, probity, and character which the country afforded ; 
and it commanded thdt universal jpublic confidence which such 
qualifications were calculated to inspire. After several months 
of tranquil deliberation, the convention agreed, with un- 
^219 precedented unanimity, on the *plan of government 
which now forms the constitution of the United States. 
This plan was directed to be submitted to a convention of dele- 
gates, to be chosen by the people at large in each state, for their 
assent and ratification. Such a measure was laj^ing the foun- 
dations of the fabric of our national polity, where alone they 
ought to belaid, on the broad consent of the people. The 
constitution underwent a severe scrutiny and ‘long discussion, 
not only in public prints and private circles, but solemnly and 
publicly, by the many illustrious statesmen who composed these 
local conventions. Nearly a year elapsed before it received the 
ratification of a requisite number of conventions of delegates 
of the people of the states togive it a political existence. New 
Hampshire was the Ininth state which adopted the constitution, 
and thereby, according to one of its articles, it was to become 
the government of the states so ratifying the same. Her ex- 
ample was immediately followed by the powerfiJl^ states of Vir- 
ginia and New York ; and on the 4th of March, 1789, the 
government was duly organized and put into operation. North 
Carolina and Rhode Islan^J withheld some time longer their 
assent. Their scruples were, however, gradually overcome, and 
in June, 1790, the constitution had received the unanimous rati- 
. fixation of the respective conventions of the people in every st^te. 
^ . The peaceable adoption of this government, under all the cir- 
cumstances which attended it, presentetj the case of an effort 
of deliberation, combined with a spirit of amity and of mutual 
concession, which was without example. It must be a source 
of jqst pride, and of the most grateful recollection, to every 
r American, who reflbets seriously oil the ^fficulty of the experi- 
ment, the manner in which it was conducted, the |plicity of its 
issue, and the fate of similair trials in other nations of the 
earth. 
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OF CONGRESS. 

The power of making laws is the snprerne power in a state, 
and the department in which it resides will naturally have such 
a preponderance in the political system, and act with such 
mighty force upon the public mind, that the line of separation 
between that and the other branches of the government ought 
to be marked very distinctly, and with the most careful pre- 
cision. • 

The constitution of the United States has efifected this pur- 
pose with great felicity of execution, and in a way well calcu- 
lated to preserve the equal balgince of the government and the 
harmony of* its operations. It has not only made a general 
delegation of the legislative power to one branch of4he gov- 
ernment, of the executive to an6ther, and of the judicial to the 
third, but it has specially defined the gen(*ral powers and duties 
of each of those departments. This is essential to peace and 
safety in any government, and especially in one clothed only 
with specific powers for national purposes, and erected in the 
midst of numerous stal4 governments retaining the exclusive 
control of their local concerns. It will be the object of this 
lecture to review the legislative department ; and I shall con- 
si^^r this great title in our national polity under the following 
heads; — (1.) The constituent parts of Congress, and the moda 
of their appointment^ (2.) Their jpint and separate powers 
and privileges. (3.) ‘Their method of enacting laws, with the 
qualified negative of the President. 

(1.) By the constitution, all the legislative powers 
theirein •granted are *vested*in a Congress*<consisting of ^222 
a Senate and House of Representatives. 


(a) Art. 1, sec. 1. 
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Division The division of the legislature Into, two separate 
?nto and independent branches, is founded on such obvious 
houses. principles - good policy, and is so strongly recom- 

mended by the unequivocal language of experience, that it has 
obtained the genferal approbation of the people of this copntry. 
One great object of this separatidb of the legisla|;ure into two 
houses, acting separately and with coordinate powers, is to 
destroy the evil effects of sudden and strong excitement^ and of 
precipitate measures, springing from passion, caprice, prejudice, 
personal influence, •and party intrigue, which have been found, 
by sad experience, to exercise a potent and dangerous sway in 
single assemblies. A hasty decision is not so likely to proceed 
to the solemnities of a law, when it is to be arrested in its 
course, and made to undergo the deliberation, and probably the 
jealous and critical revision of another and a rival body of men, 
sitting in a different place, and under better advanlages to avoid 
the preposgessions and correct the errors of the other branch. 
The legislatures of Pennsylvania and Georgia consisted orig- 
inally of a single house. The instability and passion which 
marked their proceedings were very visible at the time, and the 
subject of much public animadversion ; and in the subsequent 
reform of their constitutions, the ])cople wore so sensible of this 
defect, and of the inconvenience they had suffered from it, that 
in both states a Senate was introduced. No portion of the po- 
lifScal history of mankind is more full of instructive lessons on 
this subject, or contains more striking proof of the faction, 
instability, and misery of states under the dominion of a. single 
unchecked assembly, than that of the Italian republics of the 
middle ages, which arose in great numbers, and with dazzling 
but transient splendor, in the interval between the fall of the 
^Western and the Eastern empire of the Romans. They were 
all alike ill-constitujted, with a single unbalanced assem- 
*223 bly. * They were alike miserable, and all ended in sim-» 
ilar disgrace, (a) 

Many speculative writers and theoretical politicians about 
the time of the cornmencement of ^the French revolution, \\fere 
struck .with the simpliefey of a legislature with a single assem- 

{a)* Adftms's Defence of the American Constitutions, vol. iii. p. 502. 
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bly, and concluideS that more than one hotme was useless and 
expensive. This led the elder President J¥dams to write and 
publish his great work, entitled, ‘‘ A Deljpnce of* the Constitu- 
tions of Government of the United States/’ ig which he vin- 
dicates with much learning and ability, the value and necessity 
of the division of the legisllkure into two branches, and of the 
distributioif of the different powers of the government into dis- 
tinct departments. He reviewed the history,’ and examined the 
coHstructign of all mixed and free governments which had ever 
existed, from the earliest records of time, in order to deduce, 
with more certainty and force,* his great practical truth, that 
single assemblies, without check or balance, or a government 
with all authority collected into one centre, according to the 
notion of M. Turgot, were visionary, violent, ii]triguing, corrupt,* 
and tyrannical dominations of majorities over minorities, and 
uniformly and rapidly terminated their career in a profligate 
despotism. ^ . * 

This visionary notion of a single house of the legislature was 
carried into the constitution which the French National Assem- 
bly adopted in .1791. The very nature of things, said the intem- 
perate and crude politicians of that assembly, was adverse to 
every division of the legislative body *; and that as the nation 
which was represented was one, so the representative body 
ough? to b5 one also. The will of the nation was indivisible, 
and so 'ought to be the voice which pronounced it. If there 
were two chambers, with a veto upon the acts of each other, in 
some cases they would be reduced to perfect inaction. By such 
reasoning, the National Assembly of France, consisting 
of upwards of onQ thousand members, * after a short and *^224 
tumultuous debate, almost unanimously voted to reject 
the proposition of an upper house, (a) The s^mfi false and^ 
vicious principle continued for some time IcMigcr to prevail with 
the theorists of that country ; and a single house was likewise 
established in the plan of government published by the French 
convention in 1793. The instability and violent measures of 
tfiiat convention, which continued for some years to fill all Eu- 
rope with astonishment and horror, tencled to display, in a most 

(a) New Ann. Reg. for 1791, Hist. p. 49. 

20 t 
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forcible and affecting light, the miseries of a* single unchecked 
body of men, clowied with all the legislative powers of the 
state. It is very possible that the French nation might have 
been hurried ipto the excesses of a revolution, even under a 
better organization of their government ; but if the proposition 
of M. Lally Tolendal, to constitute a senate, or ^upper house, 
to be composed of members chosen for life, had prevailed, the 
constitution would have had much more stability, and would 
probably have been much better able to preserve thq nation in 
order and tranquillity. Their own sufferings taught the French 
people to listen to that oracle of wisdom, the experience of 
other countries and ages, and which for some years they had 
utterly disregarded, amidst the hurry and the violence of those 
• passions by which they were iiillamed; No people, said M. 
Boissy d’Anglas, in 1795, can testify to the world with more 
truth and sincerity than Frenchmen can do, the dangers inKerent 
in a sin gk legislative ’assembly, and the point td which factions 
may mislead an assembly without reins or counterpoise. We 
accordingly find that in the next constitution, in 1795, there 
was a division of the legislature, and a council of ancients 
was introduced, to give stability and moderation to the gov- 
ernment; and this idea of two houses was never afterwards 
abandoned.^ 

(2.) The Senate of the United States is dbmposed (a) 
^wo senators from each state, chosefn by the 
States. *225 legislature thereoY, *for six years, and each sen- 
ator has one vote. If vacancies in the Senate 
happen by resignation, or otherwise, during the recess of the 
legislature of an^ state, the executive thereof may make tem- 
porary appointments, until the next meeting of the legislature, 
^which shall then fill such vacancies, (b) The Senate at present 
consists of sixty members, representing the thirty states of 

(а) Aft* 1, sec. 3. 

(б) It was settled by the Senate of the United States, in the case of Landman, in 
1825, that the state executive could not make an appointment in the recess of the 
state legislature, in anticipation of an approadhing vacancy. He must wait until the 
vacancy has actnaliy occurred before he can constitutionally appoint. 


1 Under the late Frencli Republic, the experiment of a single legislative assembly was 
again tried, but soon abandoned for the existing plan of two chambers of deputies. 
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‘the Urtion. (a) In this part of the constitution we readily 
perceive the features of the old confederat/on; Each state has 
its equal voice and equal weight in the^ Senate, without any 
regard to disparity of population, wealth or dimensions. This 
arrangement must have been the result of tfiat spirit of amity 
and mutual^ concession which was rendered indispensable by 
the peculiarity of our political condition. It is grounded on 
the id«a of sovereignty in the states ; and every independent 
community, as we have already seen, is equal by the law of 
' nations, and has a perfect right to dictate its own terms, be- 
. fore it enters into a social compact. On the principle of cop- 
' solidation of the states, this organization would have ‘been 
inadmissible, for in that case each state would have been 
merged in one single and cniire government. At the time 
the articles of* confederal ion were preparing, it was attempted 
to allow the states an intluence and power in Congress in a 
ratio to their •numbers and wealth; but the idea^of separate 
and independent states was at that clay so strongly cherished, 
that the proposition met with no success, (b) 

The election of the Senate by the state legislatures, is also a 
recognition of their s(‘parate and independent existence, and 
renders • them absolutely essential to the operation of the na- 
tional government, (c) There were difficulties, some years ago, 
as to the true construction of the constitution in the choice of 
senators. They were to be chosen by the legislatures^ and the 
legislature was to prescribe*the times, places, and manner of 
holding elections for senators, and Congress arc authorized to 
. make and alter such regulations, except as to the place, {d) As 
the legislature may prescribe the manner^Jii has been con- 


(a) It was cnlarp^ed from 48 to 52 members, by the admission of Michigan and 
Aiitansas as states into Ihc Union, in 1836, {vide, infra., p. 384,) and subsequentTy 
to 60 members, by the adini|.sion of Iowa, Florida, Wisconsin, and Texas as states 
into the Union. 1 Vide infra, p, 384. The members of the English House of Lords 
are about 460 in number. 

{b) Journals of Congress, vol. iii. p. 416. 

(c) Jt gives to the state governments, says The’ Federalist, No. 62, such an agency 
in the formation of the federal government as must secure their authority. 

(d) Art. 1, sec. 4. • 


’1 California was admitted, as a-state, into the Union, Sept. 9, 1860, and Oregon, Feb, 14, 
1869. 
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sidered andi-settled, in New York, that the legislature* 
*326 may prescribe that they shall be chosen * by joint vote 
or ballot of l^e two houses, in case the two houses 
cannot separately concur in a choice, and then the weight of 
the Senate is dissipated and lost in the more numerous^ vote 
of the Assembly. This construction has become top convenient, 
and has been too long settled by the recognition bf senators 
so elected, to be now disturbed ; though I should think, if the 
question were a new one, that when the constitution directed 
that the senators should* be chosen btj the legislatnre^ it meant 
not the members of the legislature pex cupita^ but the legis- 
lature in the true technical sense, being the two houses acting 
in their separate and organized capacities, with the ordinary 
constitutional right of negative on each other’s proceedings. 
This was a contemporary exposition of the clause in question, 
and was particularly maintained in the well-known letters of 
the Federal Farmer, (a) who surveyed the constitution with a 
jealous and scrutinizing eye. 

The small number jfnd long duration of the Senate were in- 
tended to render them a safeguard against the influence of those 
paroxysms of heat and passion, which prevail occasionally in 
the most enlightened communities, and enter into the delibera- 
tion of popular assemblies. In this point of view, a firm and 
independent Senate is justly regarded as an anchor of safety 
amidst the storms of political faction ; and for want of such a 
stable body, the republics of Athens and Florence were over- 
turned by the fury of commotions, which the Senates of Sparta, 
Carthage, and Rome might have been able to withstand. The 
characteristical qualities of the Senate, in the intendment of the 
constitution, are wisdom and stability. The legal presumption 
that the Senate will entertain more enlarged views of public 
policy, will feel a higher and juster sense^of n^itional character, 
and a greater regard for stability in the administration of the 
government. These qualities, ^t is true, may, in most c^ses, be 
equally found in the other branch of the legislature, but 
*227 *the constitutional structure tof the House is not equally, 
calculated to produce them ; for, as the House of Repre-* 


(a) Letter 12.. 
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sentatives comes more immediately from fte people, and the 
members hold their seats for a much shprte/ time, they are pre- 
sumed to partake, with a quicker sensibility, of the prevailing 
temper and irritable disposition of the times, and to be^in much 
more, danger of adopting measures with precipitation, and of 
changing thqm with levity. A mutable legislation is attended 
with a formidable train of mischiefs to the community. It 
weakens the force, and increases the intricjicy of the laws, hurts 
credit, lessens the value of property, and it is an infirmity very 
incident to republican establishments, and has been a constant 
source of anxiety and ‘concern to their most enlightened admir- 
ers. [a) A disposition to multiply and change laws, upon the 
spur of the occasion, and to be making constant and restless 
experiments with the statute code, seems to be the natural dis- 
ease of popular assemblies. In • order, therefore, to counteract 
such a dangerous propensity, and to maintain a due portion of 
confidence in tfie government, and to insure its safety and char- 
acter at home and abroad, it is requisite that another body of 
men, coming likewise from the people, aftd equally responsible 
for their conduct, but .resting ojx, a more permanent basis, and 
constituted with stronger inducements to moderation in debate, 
and to tenacity of purpose, should be placed as a check upon 
the intemperance of .the more popular department, (6) 

The Senate has been, from the first formation of the govern- 
ment, divided into three classes ; and the rotation of the classes 
was originally determined by lot, and the seats of one class are 
vacated at the#expiration of the second yfear, and one third of the 
Senate are chosen every second year, (c) This provisioif was 
borrowed from*a similar one in.sonje of the state constitutions, 
of which Virginia gave the first example ; and it is admira- 


(fl) F(?deralist, vol. ii. No. 

(b) The constitution of Rhode Island, which w^as organized and went into operation 
in 1843, has constituted the Senate of that state upon conservative principles, while 
the House of Representatives is constructed upon the basis of population, giving to 
each city and town a representative ^in a ratio to its number of inhabitants ,• The 
Senate is composed of only one menfher from each city or town, so that the legisla- 
tive power cannot be wielded by overwhelming numbers in a few great manufacturing 
towns or cities, to thesoppression of tlie agricultural towns. It is a salutary and prov- 
ident check to the tyranny of majorities over minorities. 

. (c) Constitation of the United States, art. 1, sec. 3. * 
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*228 bly calculatfd, on the one hand, to infuse *into the Sen- 
ate, biennialR', r^ievv'ed public confidence and vigor ; and, 
dn the other, to retai^i a large portion of experienced members, 
duly initiated into the general principles of national policy, and 
the forms and course of business in the House. The 'Vice- 
President of the United States is Prcsideiu of the Senate, but 
has no vote, unless they be equally divided, (a) It would seem 
to be the better opinion, that he has authority as presiding offi- 
cer, virtute officii, and without any special delegation of power 
by the Senate, to preserve order ; but from some scruples on 
that subject, the Senate, in 1888, established by rule, that every 
question of order should be decidcjd by the l^resident of the 
Senate without debate, subject to an appeal to the Senate, (b) 

The superior weight and delicacy of the trust confided to the 
Senate, and which will be shown more fully hereafter, is a rea- 
son why the constitution (c) requires, not only that the senators 
should be chosen for six years, but that each senator should 
be thirty years of ag^ and nine years a citizen of the United 
States, and, at the time of his election, an inhabitant of the state 
for which he is chosen. The same age w:as also requisite for a 
Roman senator, though in their executive offices no qualification 
of age was required. Ne cetas quideni diatinguebatur quin prima 
juventa consulatum ac dictatnram inirenL (d) It has been also 
deemed fit and proper, in a country whicli was colonized orig- 
inally from several parts of Europe, and has been disposed to 
adopt the most liberal policy towards the rest of mankind, that 
a period of citizenship, sufficient to create an attachment to our 
govefnment, and a knowledge of its principles, should render an 
emigrant eligible to office. ‘The English policy* is not quite so 
enlarged. No alien-born can become a member of parliament. 
<fl?liis disability was imposed by the act of settlement of 12 
Wm. III. c. 2 ; and no bill of naturalization can be received ia 
either house of parliament, without such disabling clause in it. 

House of House df Representatives is composed of 

Rej>reeenta- members chosen every second year by the people of 
the several spates, who ^xe qualified electors of the 


(a) Atf. 1, «ec. 3. 
(c) Art. 1, sec. 3. 


(6) Story's Comm. vol. U. pp. 212, 213. 
{d) Tac. Ann. lib, 11, 22. 
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roost numerous branch of the legislature of the state to which 
they belong. The legislature of .each state /rescribes the times, 
places, and manner of holding elections fgr representatives, but 
Congress may, at any time, by law, make or alter such regu- 
latioys. (a) No person can be a representative until he has 
attained the ^go of twenty-five years, and has been seven yedrs 
a citizen ofthe United States, and is, at the time of his election, 
an inhiibitant of the state in which he is chosen. (6) 

* The qualifications of electors of the assembly, or * 229 
most numerous branch of the legislature, in the several 
state governments, generally are, that they be of the age of 
twenty-one yt*ars and upwards, and free resident male citizens 
of the state in which they vote ; and, in some of the states, they 
arc required to possess property, and in the most of them to be 
white, as well ao free cilizens. The description is, almost every- 
where, so large as to include all persons who are of competent 
discretion, aiid^are interc'sted in the welfare of the government, 
and liable to bear any of its dulies or burdens. The House of 
Representatives may, therefore, very fairfy be said to represent, 
the wdiole body of the American ))eople. (r) Some of the state 


(tt) Art. 1, see. 4. 

(b) Art. 1, see. 2. The question whether tlic intlividnnl states can superadd to, or 
vary the qualifications j)re>cril>ed to tlie nqursontaiivo l>y the ronstitutit)n of the 
United States, is examined in Rfr. Justice Story's Commentaries on tlie C'onstitution, 
vol. ii. pp. 99-103. But the ohjeciions to tlic exisienec of any such power appear to 
me to he too palpable and weighty to athnit of any discussion. 

(c) In almost all the states, no property (jualiru atiou whatever, not even paying 
taxes, or serving in the militia, or being asse.^jsed for and working on the public high- 
way/ is requisite for tlie exerci-so of the right of suffrage. Every free male (and in a 
majority of the states) white citizen of the age of twenty -one years, and who shall 
have been a resident for some short given period, varying in those states from two 
years to three months, is entitled to vote. In Illinois it has been adjudged, that the 
VOrd inhabitant^ in the coiistitutiuti of the state, means all persons who have a hxef 
permanent residence bond Jide^avaX not one easual or temporary, and that a residence 
of six months entitles every iriliahitant to vote ; — that under the ordinance of 1787, 
and the constitution of the State, and the statutes of 1819, 1821, 182.3, 1829, and 1833, 
adens, being residents, are entitled to vote, though the distinction between citizens and 
itthabitunts is sustained for various other purposes ; and that it belongs to the states 
respectively to prescribe the qualifieati)ns of persons entitled to exercise the right of 
suffrage, not only as to state but to congressional elAtions.* Spragins v, Houghton, 
9 Scammon, 377. This latitudinary extension of the right of suffrage to aliens, seems 
to be peculiar to some of the states formed out of the Northwestern Territory, under 
the ordiUanee'of the Confederated Congress in 1787. The State of Michigan adopted 



240 


JURISPRUDENCE OP 


[part ii. 

constitutions have .prescribed the same, or higher qualifications 
as to property, in Ue elected than in the electors, and some of 

it; 80 has Wisconsin, by her constitution in 1846 ; hut in Ohio, by the Act of 1831, the 
right of sulfni;;c is restricted to natural-born and naturalised citizens, and sod think 
it ought to be in all sound policy ; and the view taken of the siiliject in the above 
case, by one of the counsel who argued the cause, is a masterly argument. In the 
states of Massachusett.s, Connecticut. Pcnti.sylvania, Delaware, Georgia, ^thc words 
of the constitution of Georgia arc, that the electors shall “have paid all taxes which 
may have been required of them, and which they may .have had an ojiportunity of 
paying, agreeably to law, for the year preceding the election,'’) Ohio, and Louisiana, 
the elector is n quired, in addition to age and resulcnce, to have been assessed and 
paid, or, in Ohio, charged with a state or county tax, or, in Connecticut, to have 
served in the militia. The revised constitution of Pennsylvania, in 1838, requires 
the elector to have resided one year in the state, and ten days in the district, immedi- 
ately preceding the election, and to have within two ycars^ if of twenty-two years of 
age, paid a tax, assessed ten days before the election. And in the ameinlcd consti- 
tution of Louisiana, in 1845, the (jualitication of having paid a tax is dropped, and 
the elector is only required to have been two years a citizen of the United States, or 
resident in the State for two consecutive years next preceding the election, and the 
last year in the parish where he proposes to vote, and no jiurson shall tote except in 
his own parish or election precinct. In Khodc Island, New Hampshire, Virginia, 
and North Carolina, a qualification as to property is still requisite. The Khode Is- 
land charter of 1663 prescribed no regulation as to thc right of snflVagc, The powder 
of admitting freemen was exercised by the general assembly, until they authorized 
the towns to . admit freemen. In 1724 an Act was passed by the general assembly, 
providing that no person should be admitted a freemen, unless he owned a freehold 
estate of a certain value, or w’as the eldest son of such a freeholder. Such has been 
the law ever since, and the requisite value of the estate is said to he $134. Hut the 
new constitution of Rhode Island, which went into operation in May, 1843, has estab- 
lished and defined the property qiialifieuiioi^ of electors, being native citizens, as to 
real.estate, to be of the value of $134, o\er and above all incuinhiances, and together 
with a previous residence and home in the state for one year, and of six months in 
the city or town in which lie votes ; or, without it, the elector must have had his resi- 
dence and home in the state two years, and in the town or city in which he votes, six 
months next jireceding the election, and his name must be registered in the city or 
town before the end of December preceding the election, and he must have paid a 
^ax of $1, or been enrolled in the militia, and done military servioe or duty therein. 
No pauper shall be permitted to be registered or to vote. Naturalized citizens are ro»- 
quired to have a freehold estate of the value before required j and no person can vote 
to impose a tax, or to expend money, in any town or city, unless he shall have paid 
a tax within the year preceding, upon property valued at least at $134. These pro- 
visions, together with that relating to the judicial tenure and compensation, mentioned 
infrhy at p. 295, render the aspect of the cousii(ution of that state more wise and con-' 
servativo than any other state cjtnstitution reeefttly formed or amended. Indeed, that 
constitution seclns to stand preeminently valuable in the guards it introduces against 
one of tlm most alarmfng evils incident in large towns and cities to our democratical 
establisjimcnts., 1 mean the fraudulent abuse of the right of suffrage. The previous 
residence of the elector in town or ward where he offers his vote, and his ascer- 
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them, have required a religious test. But the constitution of 
the United States requires no evidence of lyoperty in the repre- 




tained qualifications to be defined and registered, as absolutely cssejifial to the 

order |nd purity of elections. * The legal provision on this subject in Massacliu^etts 
is valuable. Every eiti/en must have resided m ithin the state one year, and within 
the tow'n in wl^idi he may claim aright to voto,*six months preceding the election. 
The selectmen of each town, ten days before the first Monday in March, and before 
the second Monday in November, annually, are to make out a correct list of all quali- 
fied voters for officers to be elected at those periods, and ten days befoie the election 
to cause their lists to be posted up in two public places in each tow'ii. The selectmen 
are also to meet in session within forty-eight hours next preceding the election, to 
receive ovidonee of the qualification of persons claiming to vote, and to correct the 
lists, and to meet for the like purpose for one hour on tlic day of election, and before 
the Opening of it. The moderator at town meetings ndu.^.es, of course, to receive the 
votes of persons not on the list. ISIass. K. S. jq). d'h 6t. Tlie constitution of the 
state of Elornla, of contains a whole.sorne provision on tliis sul»jecr, i^declar- 

ing that the legislature should, at its first .ses.sion, provide for the rcgistiatiOT of all 
the qualitied electors in each county, and thereafter, from time to time, of all who 
may heeonie such f^ualifled electors, ami that every free white male (|ualilicd elector, 
when he offers to vote, must he a citizen, aiid have had his liomc, domicil, or ))cnna- 
nent, abode iii the state for two jears next pveccdinw, atid for tlu^ last six months in 
the county in which he offers to vote. The eoiij^titution of the state of Texas, of 
1845, is quite hrjtudinary on the subject, and all wdnte male eirtzens wlio have resided 
in the state one year, ilnd six months in the district, county, city oi towm,arc entitled 
to vote. The constitution of Town, in 1846, goe.s much further, and gives the right 
of suffrage to every citizen wdio has resided m the state six months, and in the county 
thirty day.s. In Virginia, the elector nqist he either a fieeliolder or owmer of a lease- 
hold’estalc, or a hou^ehoI(ler, and have been assessed and paid taxes. In North Caro- 
lina, the electors of the Senate must he freeholders, as was the ease formally in New 
York, and the electors of the House ol^ Commons must have paid puhlie taxes, and 
none but freeholders can he members of cithei»housc of the legislature. In Georgia, 
tUc constitution of 1789 required a jnoperty qualification in the members of the legis- 
lature, over and above the arnoimt requisite to ilisebargc their debts ; but this qualifi- 
cation was dropped in the amended* constitution of 1798. Jn New,lIampsl|J||fc, a state 
senat^^r mu.st be seized of a freehold estate, in the .state, in his own right, of tllft value 
of j£2()0, and a state a.ssemblyman mulh have an estate within his district, of the value 
of £100, one half thereof to he a freehold, llhodc Island and New Jersey were thg 
only states in the Union that broiighi (b)wn their constitutions from 1776 triumphantly 
against every assault ; hut lla former ol those states changed its constitution in 1842, 
and the latter in 1844. The progress and impulse of popular opinion is rapidly de- 
stroyitig every constitutional cheek, every conservative element, intended by the sages 
' who framtd the carlici^t American cunytitutions, qs safeguards against (he almses of 
* popular suffrage. Thus, in Massachusetts, by the constitution of 1780, a defined por- 
tion of real or personal pro]ierty was Requisite in an ^lector, and that qualification was 
dispensed w'itli by the amended constitution of 1821 . By the practice, under the char- 
*ters of Rhode Island and Connecticut, a property qiialifieaflon was requisite to eon- 
Stitate freemen and voters. This test is still continued in Rhode Island, hut is done 
away with in Connecticut by their constitution of 1818,, The New York constitution 
VOL. I. ' 21 • 



242 


JURISPRUDENCE OF 


[part II. 

sentativesj nor anj^ declaration of religious belief. He is only 
required to be a c\^/izen of the competent age, and free from 

of 1777, required the electors of the Senate to be freeholders, and of the Assembly 
tojbe either freeholders, or to have rented a tenement of tl)e yearly value of forty 
shillings. The amended constitution of 1822 reduced this (|U5iliHeation dbwn to 
payment of a tax, or peiforniarKU of militia duty, or assessment^md work on the 
highways. But the constitution, as again amended in 1826, swept* away all these 
impedinnmt.s to universal suffrage. Tii the further Revised Constitutioin of New 
York, in 18-16, art. 3, see. .3, 5, the Senate is di\ided into .‘>2 senatorial districts, and 
each district to choose one senator. So the members of Assembly are to be divided 
into I28*assembly districts, and cacli district to choose one member. This appears 
to be a valuable impro^ement on the election of members of the legislature. To 
entitle a person to vote in the election di.-'triets, he must have been a citizen for ten 
days, and an inhabitant of the .state one year next iireeeding the election, and for the 
last four months a resident of the county where In* may offer to voU*, and he must 
vote in the election district of wdiich he shall he a reside nt at the time, and for thirty 
days preceding the election. Tlie constitution fuitlicr provides, that for the 

purpose of voting, no person should he deemed to have or Jost a residence by 

reason of his presimce or absence wliih‘ employed in the service qf (he United States, 
nor wliile enga^^ed in the navigation of the waters of the state, or of the United States, 
or of the high seas, nor while a student in any .seminary of learning, nor while kept 
at any almshouse or other asylum at jiublie exjiense, or while confined in any public 
prison. Art. 2, sec. 1, 3. These provl^ions are very good, if <ttily and faithfully 
construed and observed. The constitution further adds, se(‘. 4, tffaf law's shall be 
made for ascertaining, by proper pioofs, the citizens who .shall be entitled to the right 
of suffrage. There was the sarm‘ as this last provision in the constitution of 1822, 
and the legislature, in the year 1810, canied the constitutional ptqvision into ('ffeet, 
according to its sjiirit and nieauing, by the Act entitled, “An Act to jirevcnt illegal 
voting in the city of New York, and to promote the convenience of legal voters,” 63 
sess. c. 78, by dividing jlic city into election distiicts, and providing for a m//.str// of 
the legal voters in each district, to he nnnh* i^. each year, and the registry was made 
conclusive evidence *of the right of per-sons so registered to vote. This Act woik^d 
well, tind was iidiiiirably calculated to prevent illegal voting and frauds in clei'tion, 
by which the right of suffrage in the city has been grossly perverted and abused. 
But theUgistry ppovisioil w-as repealed on the 28ili February, 1842, (O.'ith sess. c. 56,) 
and tffe abuses, imjiositions, and frauds attci^ling the city elections left to reiAsume 
tbeir wonted mischiefs. The constitutional jirovision of 1846, as it stands, is#there- 
4&)re a delusive provision, unless wisiT counsels prevail in future legislatures. ^ In 
Maryland, by their constiiulion of 1776, electors vvcrc to he freeholders, or possessing 
property to .£30; hut by legislative amendments in 18o\ and 1809, (and amendments 
are allowed to be made in that state by an ordinary statute, if confirmed by the next 

1 In the year IS.'iij the legislature of New York passed an Act, entilled “ Aif^Act for as- 
certaining by proper ])r()i)fs the citizens wlio shall fce entitled to the right of suffrage, and to 
prevent fraudulent voting.” Thj| Act applied to* the whole state, provided fora complete 
Begistry^pf Voters, and contMined ample provisions for the prevention of fmud, &c. Vide 
N. Y. Se^ion Laws of I 8 V 9 , p. 895. This Act was amende*!, in the year 1860, so as to 
carry its provisions into more certain effect, but without material alteration. At the time 
of writing this note, the Laws of I860 have not been published in authorized form. 
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any undue bias or dependence, by not holding any office under 
the United States, (a) j 

.The term for which a representative is \p serve, ought not to 
be so short as to prevent him from obtaining a comprehensive 
acquj^intdnce with the business to which he is deputed ; nor so 
long as to niake him forget the transitory nature of his seat, 
and his state of dependence on the approbation of his constitu- 
ents. k ought also to be considered as a fact deeply interesting 
to the character and utility of representative repiffilies, tluit very 
frequent elections have a tendency to rcijder the office less im- 
portant than it ought to be deepjed, and the people inattentive 
in the exercise of their rights, or else to nourish restlessness, in- 
stability, and factions ; whilst, on the other hand, long intervals 
between the elections are apt to make* them produce too much 
, excitement, and eonsecpKmtly to rend(T the periods oft 
their * return a time of too much competition and (*on- *230 
flict for the pufjlic traiiqiiillity. I’he constitution ha^ cer- 
tainly not deviated in this respect to the latter extreme, in the 
establishment of ])i<mnial eh?ctions. It has jirobably selected a 
medium, which, considering the situation and extent of our 
country, combines as many advantages, and as rtiany inconve- 
niences, us any other term which might have boon inserted. 


sueceefiinj; logislatinv.) all property qualification:> were disragarilcMl. Tho constitvi- 
tioii of Virginia, in 1776, lecjtiired clcolois to be fieelioldors ; but tho V*onstitutioii of 
•1S30 redact'd the proporiv cinalilications to that of being the o^vrK‘r of a leasehold 
estate, or a lioiisflioldcr. In Mississippi, !>y the constitution of 1817, electors were 
to have been enrolled in the niijitia, or to have paid taxes ; but those impediments to 
universal siilfiagt.' wcic rcmovetl by tlic nrw eonstitution of 1833. So the freehold 
qualdicationj leqiusiie, in cutain cases, hy the con.stiiiition of Tennessee of 1706, is 
entirely discoiiiiiiued hy the constitution tif 1835. All the states and constitutions, 
formed since 1800, have omitted to reejuire any property qualifications in an elector, 
except what may he iirqilied in the rtMpiisition of having paid a state or county tax; 
and even that is not in the eoustiiiitions more recently formed or aBriended, except in 
the Rliodc Island eonstitutioi'tof 1843. In some of tlie states, as in New Ttumpshirc, 
for instance, n property qualification is still required in the elected, as governor or as 
members of thj twfi houses of the legislature. Such a rujwd course of destruction of 
the former constiiutional cheeks (and of which further examples are hereafter noticed, 
see infra, p. 295, note) is matter for gimv’c relleetion ; and to counteract the dangerous 
tendency of such ceynhined forces as itiiiversal sudVa^o, frequent elections, all offices 
forlshort periods, all officers elective, and an nnchecKcd press ; and to proveijt tlicift 
from racking and destroying our political machines, the pcfiple must have a.larger 
• share than asiial of that wisdom which is first pure, then peaceable, gentle, and easy to he 
entreated* * 

(a) Art. I, sec. 6. 
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The representatives are directed to be apportioned among the 
states, according to\niumbers, which is determined by adding to 
the whole number free persons, including those bound to 
seryice for a term of years, and exclusive pf Indians not taxed, 
three fifths of all oilier persons, (a) 'Phe number of representa- 
tives cannot cxce(*d one for every thirty thousand, but each 
state is entitled to have at least one representative. ‘The actual 
enumeration or census of the inhabitants of the United* States 
is to be made* every ten year^^, and the represtmtatives nejvly 
apportioned upon the same, under a nc^w ratig, according to the 
relative increase of the population of the statesv (h) The num- 
ber fixed by the coiistitution in the first instance, and until a 
census was taken, was sixty-five members. The apportionment 
under th(^ fourth census, by the Act of C()ngr(‘ss of 7th March, 
1822, was to a ratio of one r(‘presentative for every forty thou- 
sand persons in each state, and it Inade the whole number of 
represcntat«Wes amount to two hundr<*d and thirteen members. 
Under the fifth census, completed in 1H31, and which made the 
population of the United States amount to twelve millions 
eight hundred and fifty-six thousand persons, the ratio of repre- 
sentation was enlarged to one representative for every forty- 
sfiven .thousand and seven hundred persons, making in the 
whole, two hundred and forty mei^ibers. (c) The rule of appor- 

(a) Art. IjSeo. 2. t {b) Art. 1, sec. 2. * 

(r) Act of Con<>ircss, May 22(1, c. ai. *Xn 18.36 tlic territories of Miclijjyan and 
Arkansas were admittctl as stales into the Union. Sec irtftu, p. 384. And in 1845 
the territories of Iowa and Floiida ^^erc also admitted as states. Sco infru, p. 384. 
And in 1846 the tenifory of Wisconsin, and in 1845 the republic of Texas. Id. By 
the 6th census, eonijileted in 1841, the number of persons in the United States waa 
17,069,453, makin;^ an increase over the census of 1830, of 4,202,646 inluihitants, and 
showintr a j^ain in a ratio exceeding 32| jier cent, for the last ten years ; and by tho 
Alct of Congress of June 25, 1842, c. 47, the ratio of rcprc.scntation was enlarged to 
one representative for every 70,680 persons in each state^. and one additional represent- 
ative for each state having a greater fraction than one moiety of the said ratio. This 
ratio reduced tlic number of the members of the House of Heprosentatives, after the 
3d of March, 1843, to 223 members, besides a delegate from the three territories then 
existing. By this roduetion, and with the adUipon of members from the new states, 
the House of Representatives consisted, on the, 1st of January, 1847, of 230 mcmhci-s, 
apd representation by d(*legates#>f certain territories had ceased.' Tlic Act of 
gross llfet mentioned alY> prescribed, that the number of representatives in each state, 

i By the census cornpleteil in IS.*)!, the number of inhabitants in the United State* i* 
28,191,876. By tho twenty-fifth section of the Act of May 23, I860, 233 representatives, 
are to bci apportioned among the states. * ^ 
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tionment of the representatives among the several states accord- 
ing to numbers, has been attended with gtmt difficulties in the 
application, because the relative iiumbers/n each state do not, 
and never will, bear such an exact proportion to the aggregate, 
that j common divisor for alt will leave no fraction in any state. 
Every decemi^jal apportionment has raised and agitated the em- 
barrassing question. As an absolute, exact, relative ecpiality 
is* impossible, the principle which has ultimately prevailed, is 
the principle of approximation, by making the apportionment 
among the several states according to their numbers, as near as* 
Tiiaij be. This is done by allowing to every state a member for 
every fraction of its numbers, exe(*eding a moiety of the ratio, and 
rejecting all representatiu^j^ of fractions less than a moiety, {a) ^ 


under the aj>portio!imeiit, sliould ho elected bq thslttris eoniposed of eoiilignou& terri- 
tory, eqiud in niimlxM' to tlic mn)i))er of representatives to wliieli the state should be 
entitled; and that ijr one dish iet slionhl elect more than one' representative. This 
direction was uufhorizod by the piovision m the eopstilution, (art. I, sec. 4,) that, “the 
times, plaeos, and manner of holding oleetion^ for senators or representatives ‘*hall be 
preseiibod in eaeh*stute by the leui^latiuv theieol , hut the Conf>rehS may ut any time, 
!)y law, make or {jltcr such regulations, cKcept as to the ])laee of choosing senators.” 
The election of rncmliersof (/ongres> by districts had been heretofore adopted in some 
of the states, and not. in others Uniformity on the snbjeet wa.s desirable, and the 
rtioasurc itself was recommended by the wisdom and justice of giving, as far as posa- 
ble, to the local .subdivisions of the people of eaeli state, a due iniluenee in the ehoiec 
of reprpentatives, so as not to. leave tin* aggregate minority of the peopli*. in a state, 
though afiproaching ])erhaps to a majority, to he wholly overpowered by thceombined 
action *of the numerical majority, without afty voice whatever in the national councils. 

(u) Sec Story’s Comm, on the Coll^titulion, vol. ii. ])p. 141-171, where the subject 
is fully examined, and the opinion of ]\lr. JeUersoii on the one side, and Mr. Webster’s 
report, in the Senate, in Aprif, 1832, ou the other, aic given at large. These docu- 
ments contain the substance of the urgiiments for and against the principle of appor- 
tionmcivt as adojited and settled by Congre:;^. The .same difficulty arose in the legis- 
lature of New York, in 1791, on the apportionment of the .state representation, accord- 
ing to the census then recently taken, ami the same principle of ajiproximation was 
adopted ; and the author of tliis note was then one of the members of the House 8f 
Assembly who concurred in tl*<at rule. (Journal of tire Assembly of New York for 
1791, p. 26.) But the constitution of New York gave greater facility to such a rule”, 
for it directed the senators in each district to be apportioned according to the number 
of tho qualified electors, as near as nia^ he ; and this is the manner in which the 
amended constitution of 1822 cxpressoti itself on tlm .subject.’ ■ • 

I who constitution of 1S22 provide«l that each .senate district .‘'hould contain an equal 
number of irjiabitants, as nearly a.s maybe, excluding aliens, 1>aupeis, and persons of 
color not tax^d. And the constitution of ItiAU lius tlic saine provision, except that it does 
not oatcludo paupers. 

21 ^ 
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The rule of apportionment established by the constitution is 
exposed to the objection, that three fifths of the slaves in the 
southern states are computed in establishing the apportionment 
of the r(‘presentation. But this article was the result of 
*231 . necessity, and grew out of fhe fact of the existenoe *of 
domestic slavery in a portion of our conntiy. The evil 
has been of too long standing, and is too extensive and too 
deeply rooted to be speedily eradicated, or even to be discussed 
without great jivlgment and discrefion. But the same rtile 
*which apportions^|thc representatives,, cxtehds to direct tai^es; 
and the slaves in the southern states, while they give those 
states an*increased number of representatives, contribute, on 
ihe other hand, when that niod(i taxation is resorted to, 
equally to increase the measure of their contributions, (a) 

The number of the House of Representatives would seem to 
be quite large enough, on its present computation ; and, unless 
the ratio be hereafter enlarged from time to time, as the exi- 
gency may require, the House would be in danger of increasing 
too rapidly, and would probably becofne, in time, much too un* 
wieldy a body for convenience of debate and joint ‘Consultation. 
A due acquaintance with the local interests of every part of the 
Union ought to be carried into the House, and a sufficient num- 
ber collected, for all the purposes of information, discussion, and 
diffusive sympathy with the wants and. wishes of the pl^ople. 
When these objects are obtained, any further increase neither 
promotes deliberation, nor increases the jniblic safety. All 
numerous bodies of men, although selected with the greatest 
care, arc too much swayed by passion, and too impatient of 
^protracted deliberation. ^ ♦ 

The United States, in their improvements upon the exercise 
•of the riglft.of representation, may, as we apprehend, claim pre- 
, eminence over all other governments, dnejent and modern. Our 
elections arc held at stated seasons, established by la'^r. The 
people generally vote by ballot, in small districts, and pub- 
lic officers preside over the elections, receivjj the votes, and 
maintain order and fairness, (d) rThongh the competition be- 


(а) Federalist, vol. ii. No. 54. 

(б) Voting by ballot was introduced in the province of Massachusetts in 1634. • In 
New Yorll^ the people voted vim voce, until after the revolution, ^nd tlien votbig by 
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tween candidates is activQ, and the zeal * of rival par- * 232 
ties sulficiently excited, the elections are. everywhere 
conducted with tranc^uillity. The legi.yature of each state 
prescribes the times, places, and manner of holding elections, 
subject,* however, to the interference and control of Congress, 
which is pci^ittcd them for the. sake of their own preservation, 
and which; it is to be presumed, they will not be disposed to 
exercise, except when any state shall neglect or refuse to make 
adequate provision for the ’purpose. The privilege of voting, as 
w.e have already seen, is conferred u})on all persons who are of 
sufficient competency by tfieir age, and of suiricient ability to 
take care of themselves. The ancient (ireeks and Homans had 
not only very imperfect notions of the value of representation, 
but the number and power of their popular assemblies were so 
great, and they* were so liable to disorder, UvS to render it a very 
provident measure with them, to b(i guarded in diilusing the 
privileges of ifee citizens. Not a tenth part of thp people of 
» Athens w(‘re admitted to the privilege of votirig in tlu^ assem- 
blies of the peoph* ; and, indeed, nine tenths of the inhabitants 
throughout ail* Greece were slaves, (a) In Sparta, the number 

ballot was constitutionally establislicd. Klcctions in Virginia and Kctititcky are still 
viva voc(% and not ))y ballot, and tins provision is established by the cxistin;^' constitu- 
‘tion-Jlf those states. Tn Georgia, also, by the constitution of 1790, all elections by 
the j^^ple%rere by votes vn'a rocc; but the legislature might otherwise direct; and 
they have sinc^ declared all elections to b#by ballot. 

,(a) Mitford’s Greece, vol. i. pp. 354, 357. lii the trcatise.of G. F. Schomann, a 
profound German seliolar, Dc (^omitiis Atheniensiuni, ]uiblishcd in Latin in 1819, 
and translated into English, at Cainlnidge, in England, in 1 838, the ddniocratieal gov- 
ernment of Athens is discussed with masterly erudition, lie states, that during the 
vigor of the Athenian democracy, every citizen of the age of eighteen had a right' (p 
hold ofliccs, and to give a vote at the assemblies of the people. That the most 
crowded assemblies rarely exeeede<l 8,000, tliongh vVttica con taincd|^0, 000 citizens j 
pp. 65, 60, 128. That all were reckoned citizens whose parents w'erc both such ; p.^. 
To assume unlawful l||thc ri^^hts of a citiz'en, was punished by being sold into slavery; 
p. 74. The assemblies of the people were (onvened by magistrates, (Pr^tanes and 
Stmlegif) and the chairmen or jircsidents {/*rijtanesand Protdn) presided at them, and 
pro[X)sed the subjects to he di.scussed, and had the bills, which liad beorij.»revioasly 
prepared tfnd sanctioned by the senate, (for the ffmdamcntal law aHowed hone others 
to bo considered,) recited, and gavejpormission to the orators to speak, though the 
l^rty of addressing tlic people on the subject froin*the Bema was open to all. The 
chairman also put the question to vote; whether to adopt.or reject die proposition. 
The as.scmbly had the right to vary or alter it pp. 53, 81, 90, 101, 104, 107, 130, 
> 245 . The people., geperall^ voted by show of bands, and sometimes by ballot ; g. 127, 
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of votes was fixed at ten thousancj* la Rome, this privilege 
was for many ages confined to the Pofncsria the city, (a) and 
it continued ^o be so confined, and to be tolerable in 
* 233 its operations, until the memorable social war * ex- 
tended it to all the inhabitants of Italy, south of the 
Jlubicon and the.Arnus. As yo test of property ^r character 


They voted by tribes, (of which there were ten,) but a iniijority of the wh</ie assem- 
bly, collectively, decided. • * » 

The structure and history of the Athenian dcmoci-acy has much to warn, and very 
little to console the fricn|j|i of freedom. Prom the incurable defect, amony; others, of 
assembling the people to make laws in masses, and not by representation, and from 
the want of a due and well-do/incd separation of the powers of government into dis- 
tinct departments, that celebrated re|)ublic became violent and profligate in its career, 
and ended in despotism and slavcij. The general assemblies of the ])eoj)le, without 
any adequate checks, assumed and exercised all the supreme powers of the state, 
legislative, executive and judicial. * 

(a) Thirty-five tribes voted in the roniitia held in the city of Homo , but the city 
tribes {Plebs wbaua) consisted only of four within tlie walls of thotHy, and the Liberti 
were inscribed Ki the city tribes. The other thirty-one tribes were rural tribes, who 
occupied the lands fur a ednsiderable district of country around the city, and they 
were the ruling and influential body. Sec Lond. Q. Heview, No. 112, for June, 183$, 
the Review of TrofessoF l/runian’s History of Rome. But the .Roman slaves were 
not represented, and Rome exercised the right of absolute sovereignty over the 
dominions gf its auxiliaries. TIk) Roman citizens, Vho exclusively exercised as ^ 
’voter.s the powers of government, bofc, therefore, a very small proportion in num- 
bers to the gross amount of the inhabitants. The Roman mode of passing la\ys, and 
voting in their cem/V/u, was orderly, and under great checks, during the bcst||||[iod8* 
of the governm*cnt. When a law was proposed and discussed, iuid the reftgious^rites 
duly performed, and no intercession made, the people j)roceeded to vote, and every 
citizen was ordered to, repair to hi.s century. The method of voting was originally 
viva vocCf but after the year of the city 614, it was by ballot by the leges tabeUarioe, 
which applied equally to the election of magistrates, to public trials, and to making 
and repealing laws. The people were made to pass- in order over some narrow 
planks, called ponies^ into the sepia^ or enclosures, where certain officers delivered to 
every voter two tablets, one for and one against the proposition, and each person 
threw into a chj||t which of them he pleased, and they were pointed off, and the great- 
ofPhqmber of points, either way, determined the sense of the century, and the greatest 
number of centuries passed for the voice of the whole pcoplo/pvho cither passed or 
rejected the law. See lleincecius’s Antiquit. Rom. Jur. lib. 1, tit. 2, sec. 3-11. 
Opera, tom. iv.*,. where the ancient learning on the subject is collected. 'And see 
IIookeVBom. Hist. b. 1, c. 7, sec. 4. note. Cicero condemned the secret vote by' 
ballot, as oeing a cover for corrupt and hypotrit^'al votes. His object was'to obtain 
or measure the moral value of the votes by a csnsyleration of the persons who gave 
them* Oic. T)e Begibus, b. .‘3. Hr. Bariiliam, tho translator of Cicero’s treatises, 
De Rcpnblica and Do L'^glbus, in bis note to b. 3, D*c Legibus, learnedly discusses 
the superiority able and safely of open voting by poll ; but the orderly and spccitic 
mode^f v^tng by ballot seoins to vender the latter preferjj.ble in tb^t point of view. 
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was required, and as the people assembled within the walls of 
Rome in immense masses, and not merely tb vote, but to make 
laws, this great innovation j)roduced the Utmost anarchyVnd 
corruption, and has justly been regarded as precipitating the 
fall of that commonwealth, (a) • . 

The English nation, in common with the other feudal govern- 
ments of fiurope, anciently enjoyed the blessings of popular 
representation, and the knights, chizens, and burgesses were 
intended to represent the farmers, merchants, and manufacturers, 
being the several orders and classes of peopl^of which the na- 
tion was composed, (b) But the mutations of time and com- 


(A) Montesquieu’s Ksprit dos Lois, tom. i. lil). 2, o. 2. Gnfiid. ctDecMcI. cles Uom. 
C. 9. Aujrustus allowed the Dcciirions, or privil<.‘g{“d oitizen^, in the ])r()vin('ial elmr- 
tered citirs in Italy, to ^fcotc at home for Koman magistrates, and to send in icrilim) 
their ballots under sial lojiie polU at Rome. 'rhi>, says Suetonius, was ronferring upon 
them, in a degree, the privileges and dignity of Home itself. Sneton. Aug. c. 46. 

(h) 1 niaek. ComTn. ITU. Millaronthe Engli^-h Oon‘*titution, b. 2, e, 6, sec. 1. In 
all the northern nations, says Turner, in Ijis learned History of England during the 
Middle Ages, vol. i. 416, great eouneils were attnehed to the ruling chief, fi*“om theiv 
firit emerging from the woods of Geimany. Tlie destruction of the Anglo-Saxon 
nobility, in thcirtfevolts against William the Conqueror, and the eonfiseation of their 
property a in oi)g his Norman barons, liad annihilated, the members of their aneient 
witenagemoto.s, but did not terminate the institution. The Norman barons were as 
independent as the Saxon witena, and they surrounded the sovereign in a national* 
council, as well after the eori(| nest as before. Hut though the rwitional eouneils, which 
Wire <<ituinon to the Celtic and Teutonic tiihes, may have contained within them the 
germ of the English rarliainent, yet the modern anthpuiriar.s generally eoueliule, that 
the Anglo-Saxon witeiiagernote Iiad no* representation of the eeorls, uy inferior free- 
men. It eonsist(*d of the inomireh, the aristocracy, and the clergy, with very little of 
the real liberty of deliberation and voting, llallarn on the Middle Ages, e. 8, part 1. 
Turner’s Hist, of the Anglo-Saxons, vol. iii. Palgrave’s Hist, of England, vol. i.. Sir 
Wm. Betham’s Dignities, Feudal and Parliamentary. The latter writer concludes, 
from a qtreful examination of an immense mass of ancient documents, that there ex# 
isted no deliberative legislative assembly in England prior to the reign of lien. III. 
That was the era of the cstablislimcnt of vimjnarh irta, which declardi that no ta^ 
^ion (the three feudal aids excepted ), was to be imposed hut by Pailiainent, which was 
to consist of 'the higli^ clerg^^ and nobility, and of the tenants in chief under the 
crown. This was the era of the introduction of popular representation in England, 
and of the establishment of the Ilou.se of Commons in the time of Hen. III. and 
Edward I. Lands held by feudal tenure were he]d on the condition of ptJrfui ming 
certain services ; and being perforrnec? or rendered, the feudatory could not rightfully 
bo assessed further without his conscril. The loyal towns obtained eliariers of jmivi- 
leg^fS by wkich they were relieved from arbitrary taxation on paying or rendering the 
fitiphlated assessments. When the wants of the crown increased, and furtlier aids 
wore necessary, it was deemetf expedient for the king and his council of peers to con- 
sult the wishes, and^take the ‘consent of the small country freeholders, and the inkabi- 
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merce, in depopulating ancient boroughs, and in establishing 
new cities and gmat manufacturing establishments, without 
any^lirect parliameinary representation, insensibly changed the 
structure of the JIousc of Commons, and rendered it, in theory 
.at least, a very inadequate and imperfect organ of thf will 
* 234 of the nation. Arelideacon Paley observed, * many years 
ago, (^^)*that.about one half of the Commons 'vVere elected 
by the people, and the other half came in by purchase, oi by the 
nomination of single proprietors of great estates. So extremely 
unequal was the popular vote at elections in England, that 
less than seven thousand voters returned nearly one half of the 
House of Commons, (b) But notwithstanding the great imper- 


tarits of 'the cities and l)oron|:;hs ; and knij^hts, citizens, and hujgonscs wesro accordingly 
summoned to appear by repre'<entatiou in the great* con nciL c^r legislature under the 
feudal system. The first edict for the election of a representation of the commonalty 
of the realm o{ knights, citizens, and burgc.sse;^^ from counties, cliics, and boroughs, 
was issued under the usurpation of Simon Montfort, in the 49tli of lien. 111. Tho 
great eoutieil of the mition had hitherto consisted of tho prelates and barons, assisted 
by the officers of the state, and the judges. 

(a) floral IMiilosopUy, p. 369, edit. 1786. « 

(/>) in 1831, it was asserted, that out of six hundred afid fifty-eigl^t ifiembers, of 
which the English House of Commons consisted, the number of four hundred and 
eighty-seven were elected by oti.* hundred and forty-four ])eers, and one hundred and 
twenty-throe commonor.s. In 1832, tho English House of Commons wa.s reformed by 
three several statutes, passed to ammd the representation of' the peoplt' of Eiujldlkd and 
Wales^ Scotland and Inland. Under the first of these statutes, fifty-six English 
boroughs wort; totally disfranchised, and^ thir/y boroughs were reduced each to the 
right of returning only one member. Twenty-two new boroughs were created, with 
a right to each of rcturuing two members ; and Manehester, Birmingham, Leeds, and 
Sheffield, wqro among the towns invested with that privilege. Sixteen other new 
boroughs were treated, with the right to each of returning one member. Thirty-four 
shires were sul)divided in respect to meinhcrs of Eurliament, so as to give an increase 
of sixty-three knights. The qualiftcationsof electors, consisting of freeholders, lessees, 
copyholders, were altcre<l, and the name of every voter required to be previously 
registered. The number of members of the reformed House of Commons consists in , 
the aggregate of 6.58, the same number as before the ^eforrnld bill, viz : 417 mom-'* 
bets for England, 29 for Wales, 53 for Scotland, 105 for Ireland. By the English Re- 
form Act of 2 Wm. TV. e. 45, the qualifications of electors of the commons house of 
Parliament, for knifits of thejhire.%^ were substantially as follows : That they must 
have a freehold or copyhold C'itate in possessiod, or as lessee or assignee in possession 
of the unexpired residue of ii t<jrm of sixty yetlrs, of the clear yearly value in cither 
case of not less than TIO, above all rents and charges ibereon ; or of the unexpired 
residti^ in possession of a term of twenty years, of the clear yearly value of iI50, 
above all renta and charges ; or be a tenant in^occupatfon pf lands, liable to a yearly 
rent Af elector must also have been duly registered, and, to be entitled to 
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fection of the. constitution of the English House of Commons, 
if it were to be tested Iby the arithmetical accuracy of our own 
political standards, nevertheless, in all periods of English histo-w 
ry, it felt strongly the* vigor of the popular principle. While on 
the continent of Europe the degeneracy of the feudal system, 
the influencoiof the papal hierarchy, the political maxims of the 
imperial or* civil law, and the force of standing armies, extin- 
guished* the bold and ' irregular freedom of the Gothic govern- 
ments, and abolished the representation of the people, the Eng- 
lish House of Commons continued to be the asylum of Euro- 
pean liberty; and it maintained its station against all the 
violence of the Plantagenet line of princes, the haughty race of 
the ihc unceasing spirit of despotism in the house 

of Stuart. And when we take into consideration the admirable 
plan 9f their jucficial polity, and those two distinguished guar- 
dians of civil liberty, trial by jury, and the freedom. of the press, 
it is no longrr^a matter of astonishment that the nation, in full 
possession of those inestimable blessings, should enjoy greater 
security o^ person and property than ever was enjoy(‘d in Ath-* 
ens or Sparta, 'Carthage or Rome, or in any of the common- 
wealths of Italy during the period of the middle ages. 

. I proceed next to consider the privileges and powers of the 
two ’houses of Congress, both aggregately and separately. The 
Congress is to aslsemblc at least once in every year, and such 
meeting shall be on the first Monday in* December, unless they 
by law appoint a difli'erciit day. (a) • 


the registry, lie must have been in the actual possession of the house, or of tlie rents 
and profits thereof, for six i^lontlis previous to ifie last day of July in each year. Tho 
elector for citizens and bunjessfs must occupy, as owner or tenant, a house or l)uilding, 
either separately or jointly, with land within the borough, of the clear yearly value of 
£10, and rated to tho poor-rate, and been duly registered, and a resident for 
months previous to the last da^ of«July in each year. ^Thc regulations resi)cctii)g the 
registry and the revision of the lists, are specific and ininiile, to guard more efiectu- 
ally against the destructive evil of fraudulent and spurious votes. No person is enti- 
tled to vote unless his name appears on tho register of electors, and Ids (|ualifi(‘ations 
cannot be questioned, at the polls, excj‘pt on thrc(f points : (i; Ilis’idcntity with the 
perspn registered ; (2) as to having \yted already at the election; (d) that he con- 
tinues to possess the registered quulificatioaJ • 

(ti) Art. 1, sec. 4. * * , , * 


1 See^ Statute, 6 Vic. c. 18, §§ 80-88. 
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Privileges * 335 • Each house is made the sole, judge of the 

bouses of election returns and quamications of its mem* 
Congress. i * 

• * bers.\Vi) The same power is vested in the Brit- 

ish House of Commons, apd in the legislatures of the several 
states; and there is no other body known to the constit?ition, 
to which such a poweu* might safely be trusted, it is requisite 
to preservi? a pure and genuine representation, and to control 
the evils of irregular, corrupt, and tumultuous elections ; and 
as each house acts in these cases in a judicial character, its^ 
decisions, like the decisions of any other court of justice, ought 

. to be regulated by known principles of law, and strictly adhered 
to, for the sake of uniformity and certainty. A majority of 
each house constitutes a quorum to do business, but a snaaller 
number may acljpurii from day to day, and compel the attend- 
ance of absent mem])crs, in such manner and under such pen- 
alties as each house may provide, (h) Each housc^ likewise, 
deterraincfi the rules of* its prpcecdijigf^, and ^.an punish its* 
members for disorderly Ijehavior ; and, with the concurrence of 

• two thirds, expel a riicrnbor. (r) ‘Each house is likewise bound 
to keep a journal bf its proceedings, and from *timei to time- 
publish. such parts as do not require secrecy, and to enter the 
yeas and nays on the journal, on any ^question, when desired 
by one fifth of the members present, {d) Neither house, during 
the session of Congress, ran, without the assent of the other, 
adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting, (e) The member^ 
of both houses are likewise privileged from arrest during their 
attendance on Congress, and in going to and returning from the 
same, except in cases of treason, felony, and breach' of the 

(tt) Art. 1, 800 . 5. 

(6) In the English House of Commons forty members are requisite U> form a quo- 
rum for business ; hut in 18.'i.‘i*thc requi.sitc mimh<?r reduced to twenty, so far 08 
related to the morning sittings, appropriated to private business and petitions. /Tha 
House of Lords may proceed to business if only three Jords be present. 

(c) THb power of expulsion is in its nature discrctionaiw, and its exercise of a more 
summary character than the power of judicial tribunals. Case of J. Smith,. 1807. 
The eases aye numerous in which ineAibers the Jlousc of Commons in EnglaUd 
have been called to account arHl punished by admonition, imprisonment, or expulsion, 
as tjjjtcase might require, for offensive words or conduct before the House. ..May’s 
Tr^ise on the Law of Purliameut, p. 80. 

^/(d) Art b 80C. 0 . *(«) Art, b 6 . 
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peace, (a) •These privileges of the two houses are obviously ne- 
cessary for their preservation and character ; and, what is still 
more important to the freedom of deliberaticfn, no member can be 
questioned out of the House for any speech or debate therein. (6) 

Th^re is no power expressly given to either house of Con- 
gress to pumsh for contempts, except when committed 
•by their own ‘members ;* but in the case of Anderson, *236 
who was committed by order of the House of Repre- 
sentatives, for a coAtempt of the House, and taken into custody 
by the sergeant-at-arms, an action of trespass was brought 
• against the officer, and the question on the power of the House 
to commit for a contempt, was carried by writ of error to the 
Supreme Court of the United States, (c) The court decided 

(a) Art. 1, sec. 6. This pi ivilcjjjc is eontined to the member'^, and docs not extend 
to theil servants, and it applies as well to arrests on execution as to arrests on mesne 
process. The arrc.s'f is illegal and void, and after the cessation of the^ privilege, the 
member may be arrested r/e novo for tlio same cause. If elected a member w/ii/e in 
custod^y on civil process of any kind, his ])rivilege as a meml)er operates to entitle him 
to his discharge during the continuance of the privilege, I'his is the English parlia- 
mentary law. JUay^s Treatise, &-c. pp. 93, 97. But by scv'cral statutes in the reign 
of Geo. III. (10 Geo. III. 4.5 Geo. TTI. 47 Geo. Til.) privilege is no stay of proceed- 
ings in civil suits, down to judgment and execution, with the exception of personal 
arrest and imprisonment, nor do(‘S the privilege extend to oonimitments for eon- 
tcmpt.s in courts of justice. Wellesley’s case apd Charlton’s case, cited in May’s 
Treatise, &c. 108, 109. 

(/;) Art. 1, see. 6. The ([iiestion whether a senator or member of the House of Rep- 
resentatives is liable to im])eacbmcnt fpr conduct in his legislative capacity, is con- 
sidered by Mr. Justice Story, in his Commentaries, vol. ii. pp. a 5 9-2 62 ; and the 
weight of authority, and the reason and policy of the thing, arc decidedly in the 
negative, and in favor of th<! principle that members of Congress should be exempt 
froiA impeachment and punishment for a<‘ts done in their collective or congressional 
capacity. Though ^a member of Confess is not responsible out of Congress for 
words spoken there, though libellous upon individuals ; yet if he causes his speech to 
be published, he may bo punislicd as for a libel by action or indictment. This is ym 
English and the jnst law. The cases of Lord Abingdon and of Creevy, 3 Eq. N. 
Cases, 228, 1 M. & S. 278. » 

(c) Anderson v, Dunn, 6 Wheaton, 204.1 

1 In this case, the alleged contempt was committed within the Distinct of Colurnblay the 
process was served therein and the arrest was made tlierein; thus narrowing the question, 
in fact, to the power of Congress witjiin fiie District of C^^lurnbia; but the case turned on 
the point whether the officer was justified in making the arrest where the Speaker’s war- 
rant did not specify what the alleged contempt was. The Court h^ld that inasmuch as the 
House had the power of bringing a party before it to answer for a contempt, in certain 
ea$€8f the sergeant-at-arms was not bound to go behind the warrant for his justification. 

VOL* I. * 22 
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that the House had that power, and that it was an implied 
power, and of vital importance to the safety, character, and 
dignity of the HousV.^ The necessity of its existence and exer- 
cise'was founded on the principle of self-preservation ; and the 
power to punish extends no further than imprisonment, and 
that will continue no longer than the duration of the power that 
imprisons. The imprisonment will terminate with the adjourn- 
ment or dissolution of Congress, (a) ^ 


{a) The duration of imprisonment for contempts terminates alSo in England upon 
the close of the existing session of Parliament. Stockdale v. Hanford, citcJ in May’s 
Treatise on the Privileges of Parliament, p. 75. The decision of the Supreme Court, * 
in the case of Anderson, i.s accompanie*! with a course of reasoning which would 
seem to be sufficient to place the authority of either house of Congress to punish 
contempts rfnd breaches •of privileges on the most solid foundation, independent of 
the absolute authority of the decision. The constitutional exercise of the same 
power by eap.h house of Parliament has been repeatedly vindicated in Westminster 
Hall in tfie most masterly manner.^ Lord Ch. J. De Grey, in Rex v, Crosby, 3 Wils. 
Rep. l88. Lofd Ellenborough, in Burdett v. Abbott, 14 East’s ftep. 1. .It is a power 
inherent in all legislative assemblies, and is essential to enable them to execute their 
great trusts .with freedom and safety; and it has been frequently exercised, not only 
in Congress, but by the respective branches of the state legislatures, and may be con- 


1 In the case of Frank B. Sanborn, arrested upon the warrant of the Vice-President of 
the United States and Pre^^ident of the Senate, for an alleged contempt in refusing to obey 
the summons of a Committee of Investigation of the Senates, and brought up on a writ of 
habeas corpus^ before the Supreme Judicial Court of Massachusetts, the hearing was had 
before Shaw, Ch. J. assisted by Metcalf, Bigelow, Merrick, and Hoar, Associate Justices, 
and the opinion was delivered by Shaw, (Ui. J. Man}' i)oints were raised upon the hear- 
ing which the court declined to consider, hut siif.ply decided that the sergeant-at-arms had 
no authorijfcy to aiTest by deputy, and the writ was allowed on that ground. Sec The 
Monthly Law Keporter (Boston) for ]\Iay 1860, where the case, with the arguments of 
counsel, is reported at length. • 

a But contra, see Keilly v, Carson, 4 Moore’s Privy Council R. CS, and Fenton v. Hamp- 
ton, il Id. 847. In the latter case, the plalntifl'^Kuis summoned to appear before an Inves- 
tigating Committee of the Legislative Council of Van Pieman’s Land. He did not attend, 
and was then ordered .before the bar of the Council, but refused to obey. By vote of the 
IBBuucil he was arrested, upon a warrant issued by the Speaker, and committed. Ho then 
brought au action of trespass agaitist the Speaker and ^rgeaiit-at-arms and the Court 
sUsStairied the same. Flemijig, Cli. J. of the island, delivered a learned and exhaustive 
opinion in w^hich he held that the right of comniiitling a witness for contempt, for not 
appearing before an investigating committee was not inherent to a legislature cx'eated by 
a written charter: that the power ofihe Parliament of Great Britain for this purpose, is its 
(mn peculiar, traditional custom, established by long prescription: that it does not find its 
origin in the bare fact that the h^m.'^es of Parliarnent are legislative bodies, and fliat it is 
net an inb^nt and incidental power pertaining to them simply because they are such. 
He also added, that such*^ power, though it might sometimes be couvenient and expedi- 
ent, was never necessary for the purposes of legislation. On an appeal, the decision 
affirmed by the Pyivy Council, several omineny udges ,aitting in the ease. 



THB^ UNITED STATES. 


266 


LEC. XI%] 

The House of Representatives has the exclusive right of * 
originating all bills for raising revenue, and this is the only 
privilege that house enjoys, in its legislative character, which 
is not shared equally by the other; and even those bills are* 
amenjiable by the Senate in its discretion, [a) The. two houses 
an entire^and perfect check upon each other, in all business 
appertaining to legislation ; and one of them cannot even ad- 
journ during the session of Congress, for more than three days, 
without the consent of the other, nor to any other place than 
that in which the two houses shall be sitting, (b) 

The powers of Congress extend generally to all sub- powers of 
jects of a national nature. Many of those powers will Con*fress. 
hereafter become the subject of particular observation and criti- 
cism. At present it will be sutlicient to observe, generally, that 
Congress are authorized to provide for the common defence and 
general welfare ; and for that purpose, among other express 
grants, they ar? authorized to lay and collect taxes, *,du- * 237 
ties, imposts, and excises; — to borrow moqey on the 
credit of the United States; — to regulate commerce with for- 
eign nationSj*and among the several states, and with the Indian 
tribes ; — to declare war, and define and punish offences against 
the law of nations ; — to raise, mainlain, and govern armies, and 
a navy ; — to organize, arm, and discipline the militia ; — and to 
give full efficacy to all powers contained in the constitution. 


sidcred indisputably acknowledged and settled. Story’s Commentaries, vol. ii. 
305-317. What acts shall amount to a contempt of either liousc of Congress arc not 
defined, and must be left to the judgment and discretion of the House, under the cir- 
cumstances of each case. In England, libels upon the character or proceedings of 
either house of Parliament, or any of its members, arc regarded as breaches of privi- 
lege, and punishable as for contempts, by imprisonment. May^s Treatise On the Law 
anti Privileges of Parliament, j>. 62. Burdett v. Abbott, supra. But with us,si m h 
^ course of redress has not been adopted, and the house that was injured would 
ptobably, if redress was sought, direct a public prosecution by indictment. The Act 
of Congress of I4th July, 1798, made ii an indlfetable offence to libel the Government, 
Congress, or President of the United State.s. See mjra, voL ii. 24.^ * 

(a) Art. 1, sec. 7. ^ {b) Art. I, sec. 5. 

.. 1 Seethe case of Howard v, Gosset, ib Ad. & Ell. N. S. 869, In this case the powers 
and privileges of Parliament were very elaborately and ably discussed ; but the Court of 
£xche<iuer Chamber, in the final decision, pladbd itself on the Harrow ground that the 
Sp^aker’aVartant must be construed as process of a superior court, not appearing to go 
beyonid its jurisdiction. 
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. Some of these powers, as the levying of taxes, duties, and ex- 
cises, are concurrent with similar powers in the several states ; 
but in most cases, these powers are exclusive, because the con- 
•^current exercise of them by the states separately, would disturb 
the general harmony and peace, and. because they would be apt 
to be rt'piignant to each other in practice, and lead to danger^ 
ous collisions. The j^owers which are conferred iipdn Congress, 
and the prohibitions which are imposed upon the states, would 
seem, upon a /air and just construction of them, to be indis- 
pensable to secure to this country the inestimable blessings of 
union. The articles of confederation, digested during the 
American war, intended to confer upon Congress powers nearly 
equal to those with which they are now invested ; but that 
compact gave them none of the means requisite to carry those 
powers into effect. And if the sentiment wMch has uniformly 
pervaded the minds of the people of this country be a just One, 
that the consolidated union of these states is indispensable to 
our national prosperity and happiness — and if we do not wish 
to be once more guilty of the great absurdity of proposing an 
end, and denying the means to attain it — then y/e must con- 
clude that the powers conferred upon Congress are not dispro- 
portionate to the magnitude of the trust confided to the Union, 
and which the Union alone is competent to fulfil. 

Rules of The rules of proceeding in each house are substan- 
proceeding. same ; and though they a^p essential to the 

transaction of business with orc^er and safety, they ure too 
minute to be treated at length in an elementary survey 
^238 * of the constitutional polity and general jurisprudence 

of the United States. The House of Representatives 
choose their own Speaker, but the Vice-President of the United 
4fttdtes ex officio, President of the Senate, and gives the cast- 
ing vote when they are equally divided. ^ The proceedings an(f 
discussions in the two hou^s are public. This affords the 
community early and authentic information of the progress, 
reason, and policy of measures peijding before Congress, and it 
is likewise a powerful stimulus^to*industry, to research, and to 
the cultivation of talent and eloquence in debate. Though 
these advantages may be acquired at the expense of much use- 
less and ^rotracted^ discussion, yet the balance of utility is 
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greatly in favor of open deliberation; and it is certain, from the 
general opposition to the experiment that wa§ made and con- 
tinued for some years by the Senate of the United States, of 
sitting with closed doors, that such a practice, by aify legislative 
body in this country, would not be endured. 

Tlie ordii^jiry mode of passing laws is briefly as fol- 
lows: (a) One day’s notice of a motion for leave to laws. 


(fi) See the standinjr rules and orders of the House of lleprescntatiYcs, printed in 
1795, by Frunois Ciiilds. The rules and forms of proceeding in legislative bodies are 
not only essential to orderly and frc%disciission and deliberation, but tliose forms be- 
come substance ; for they operate as safi‘guard.s of liberty, and a jjrotcetion to the 
minority against the violence and tyranny oi'the majority. It was an ol)scrvation*of 
Mr. Onslow, for many years Speaker of the English House of Commons, that he had 
often heard old and exj)erieneed members say, that nothing tended more to throw 
power into the hands of the administration, than a neglect of or departure from the 
rule.s of proceeding. ]Jat.scr.s Prceetients of Proeeediugs in the House of Commons, 
and JelFcrson’s^Matj^ial of Parliamentary Practice, and especially May’s Treatise upon 
the Law, Privileges, Proceedings, and Usage of Parliament, London, 1^44, rfnd Cush- 
ing’s Jlules of IVoeecding and Debate in Deliberative Assemblies, Boston, 1845, 
ought to be thoroughly studied by all leading and efficient members in the legislative 
assemblies. 

Among the niles of tlic House of Rcjircscntatives, the establishment of what is 
termed the previous question^ is of great importance. It is understood not to apply 
wlien u bill or motion is under discussion in a committee of the whme House, but only 
when the same is before tlic House, with the Speaker in the chair. The previous ques-. 
tion is admitted when demanded by a majority of the members present ; and it enables 
a majority at any time to put an cud in the House to all discussion, and to put the mi- 
nority to silence by a promjjt and final vote on the main question. It is whether the 
question under debate shall, now be put ; and, until it is decided, it precludes all 
amendment and debate of the main question, an4 all motions to amend, commit, or 
postpone the main question. If the previous question be decided affirmatively, the 
main question is to be j>ut instantaneously, and no member is allowed to amend or 
discuss it. The previpus question has long been in use in the English House of Com- 
mons ; and if it be carried in the affirmative, no alteration can then take place, 
no debate is suffered to intervene, and the Speaker puts the main question immediately. 

. I) warns on Statutes, 18d0, p. 291. During the period of the Continental CongreSf,' 
under the articles of confederation, the previons question was regarded rather as a 
preliminary inquiry into the propriety of the main question. This was also the ease 
under the present constitution of the Uiyted States, for many years. Its object was 
to avoid decision on delicate questions, as inexpedient ; and if it was decided that the 
main question be put, the main question was- open to debate. It was not until 1811 
that the previous question attained itf> present absolute sway. The Hpn. William 
Gaston, a member of tlie House of Representatives from Nortl^ Carolina, in 1816, 
made a fruitless effort to expunge the previous question from the rules of the House. 
Bis speech was a very abje and well-informed discussion of the morils^f the rule, 
wd regarded it as a formidable instrument of tyranny of majorities over minori* 
2 ^ ♦ • 
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bring in a bill, in cases of a general nature, is required. Every 
bill must have three readings previous to its being passed, and 
these readings must be on different days, and no bill can be 
committed dr amended until it has been twice read. Such little 
checks in the forms of doing business are prudently intended to 
guard against surprise or imposition. In the Hou^e of Repre- 
sentatives, bills, aftqr being twice read, are committed to 
*239 a committee of the whole House, when the **Speaker 
leaves the chair, and takes a. part in the debate as an 
ordinary member, and a chairman is appointed to preside in his 
stead. When a bill has passed oik^ house, it is transmitted to 
the other, and goes through a similar form ; though,- in the 
Senate, there is less formality, and bills are often committed to 
a select committee, chosen by ballot. If a bill be altered or 
amended in the house to which it is transmitted, it is then re- 
turned to the house in which it originated, and if the two 
houses carwiot agree, they appoint committees to longer together 
on the subject, (a) W|^n a bill is engrossed, and has passed 
the sanction of both houses, it is transmitted to the President ’ 
of the United States for his approbai;ion. If he approves of the 
It President’s signs it. If lic does not, it is returned, with his 

negative, objections, to the house in which it originated, and* 
that house enters the objections at large on its journal, and 
proceeds to reconsider the bill. If, after such reconsideration, 
two thirds of that house should agree to pass the bill, it is sent. 


ties, and, to the extent to whicli it is earned, without a precedent in the annals of any 
free deliberative assembly. 

Legislation was a science enUivuted* with so ranch care and refinement among the 
ancient Bomans, that they had laws to instruct them how to make laws. The XjOX 
Licinia and Lex Ebutia, tlic Lex Caecilia and Lex Didia, provided checks, that the 
iBSf should not unintentionally contain any particular personal privileges, or weaken 
the force of former law^s, or he crowded with iiuiUifarigus matter. Gravina, Do Ortu 
et Progressu Juris Civilis, lib. 1, c. 29. 

(a) By the Revised Constitution of New York, of 1846, it is declared that no bill- 
shall be passed unless by the assent of a majority of all the members elected to each 
branch of the legislature ; and tlie'qucstion uppn the final passage shall be taken im- 
mediately upon its last reading, and the yeas lyid nays entered on the journal.^ 


1 By the Revised Statutes of New York, previous notice of certain applications to the 
legislature rfitst be given by advertisement. 1 R. S. 166 , sec. 1. The want of this notice 
will not, however, affect the validity of an act. Smith v. Helmer, 7 Barb. S. 0. B. 416, , 
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together with the objections, to the other house, by which it is 
likewise reconsidered, and, if approved by two thirds of that 
house, it becomes a law. (a) But, in all such cases, the votes 
of both houses^are determined by yeas and nays, and the names 
of the persons voting for and against the bill are entered on 
the journaie. If any bill shall not be ^returned by the Pres- 
ident witlrin ten days (Sundays excepted) after it shall have 
been presented to him, the same becomes a law, equally as 
if he had signed it, unless Congress, by adjournment, in the 
mean time, jffrevents its return, and then it does not become a 
law. (6) \ * 

The practice in Congress, and especially^in the second or last 
session of each Congress, of retaining most of their bills until 
within the last ten days, is attended with the disadvantage of 
shortening the 'time allowed to the President for perusal and 
reflection upon them, and of placing within tlie power of the 
President th(f absolute negative of every bill presented 
within the last ten days preceding tjj.c'4th of * March; *240 
• a^^d this he can effect merely by retaining them, with- 
out being obliged to assigt) any reavson whatever ; for he is 
entitled to ten days to deliberate. Most of tile bills that arc 
presented to the President in the second session of every Con- 
gress, were, a few years ago, presented to him within the last 
ten days, and generally within the last two days ; but the 
rules of Congress have latterly checked the evils and danger 
of such an accumulation of business on the last days of the 
session. 

This qualified negative of the President upon the formation 
of laws, is, theoretically at least, some additional security against 
the passage tof improper laws, through prejudice or want of duQ 
reflection ; but it was principally intended to give to the Pr^/- 
dent a constitutional weapon to defend the executive depart- 
ment, as well as the just balance of the constitution agailist 
the usurpations of the legislative power. To enact laws Is a 


(а) The constitution docs not say yhether the vote two thirds of each house, on 
the reconsideration of a bill returned by the PresicUtit, with objections, shall he two 
thirds of the members elected, only two thirds of the mejnbers present. Tt is iin- 
. derstood that the latter construmon has been adopted in practice. 

(б) Ar|. 1, sec. 7. 
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transcendent power ; and if the body that possesses it be a full 
and equal representation of the people, there is danger of its 
pressing with destructive weight upon all the other parts of the 
machinery of the government. It has, therefore, been thought 
necessary, by the most skilful and most experienced artists in 
the science of civil polity, thsffc strong barriers should.be erected 
for the protection and security of the other necessary* powers of 
the government. Nothing has been deemed more fit and expe- 
dient for the purpose than the provision that the head of the 
executive* department should be so constituted as' to secure a 
requisite .share of iiidepe/idence, and that he should have, a 
negative upon the passing of laws ; and that the judiciary 
power, resting on a still mote permanent basis, should have the 
right of determining upon the validity of laws by the standard 
of the constitution. A quali^ed negative answfjrs all the salu- 
tary purposes of an absolute one, for it is not to be presumed 
that two thirds of both houses of Congress, on rc^oiisideratidn, 
with the reasoning of t^e President in opposition to the bill 
spread at large upon their journals, will ever concur yp, 
*241 any unconstitutional * measure, (a) ' In the IJnglish con- 
stitution, the king has an absolute negative but it hs^s 
not been necessary to exercise it since the time of William III, 
The influence of the crown has been exerted in a more gentle 
manner,*, to destroy any obnoxious measure in its progress 
through the two houses of Parliament. Charles I. stood for a 
long time upon the strict and forbidding rights of his preroga- 
tive ; but he was compelled, by the spirit arwl clamor of the 
nation, to give his assent to bills which cut down that preroga- 
tive, and placed the power of government in the hands of 4;he 
Parliament. The peremptory veto, of the Eoman tribunes^ who 
placed at the door of the Senate, would not be reconcilable 
with the spirit of deliberation and independence which distin- 
guishes the councils of modern times. The French constitution 
of t791, a labored and costly fabric, on which the philosophem, 

t- 

• (a) This qualified negative^ of the President ^las, in the progress of the udmiois- 
tration^of the goyemment, since^he first publication of these Commentaries, in 1826, 
become a very grave poyer, and applied under th^ ordinary, name of veto, u 
familiarity appears not to have been antici^ted by the generation which 

adopted constitution.^ 
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and statesmen of France exhausted all their ingenuity, and 
which was prostrated in the dust in the course of one year from 
its existence, gave to the king a negative upon the acts of the 
legislature, with some very feeble limitations. Every bill was 
to b^ presented to the king, who might refuse his assent ; but 
if the two fallowing legislatures should successively present the 
same bill id the same terms, it was then to become a law. The 
constitutional negative given to the President of the United 
States, appears to be more wisely digejsted than any of the 
examples which have been mentioned, (a) 


(tt) The organization of the two houses of Congress, and the principles on which it 
rests, were profoundly discussed in The Federalist, from No. 52 to No. 04, inehi.sive. 
There is no work on the subject of the constitution, and on republican and federal 
government gcncralI^, that deserves to he more thorouglily studied. The Federalist 
appeared originall^'^ in a series of numbers, pul^lished in the New York daily papers, 
between October, 1787, and June, 1788.. They were read with admiration and enthu- 
siasm as they successively iippcared, and by no j)crson more so than tUy author of this 
note, who made a fruitless attempt tit the time toAbritlgo them for the benefit of a 
country village print. No constitution of govcnimWt ever received a more masterly 
and successful vindication. 1 know not, hulced, of any work on the principles of free 
government tha^ is to he compared, in instruction and intrinsic valui‘, to this small 
and unpretending volume of I'he Federalist ; not even if we resort to Aristotle, Cicero, 
Machiavel, Montesquieu, Milton, Locke or Burke. It is equally admirable in the 
depth of its wisdom, the coinprchensivene.ss of its views, the sagacity of its reflections, 
and the fearlessness, patriotism, candor, simplicity and elegance with which its truths 
are uttered and recommended. Mr. Justice Story acted wisely in making The Feder- 
alist the basis of his Commentary ; and as wo had the experience of nearly fifty years 
since Tlie Federalist was written, tlie wprk of Judge #tory was enriched with the re- 
sults of that experience, and it is written in the same free and liberal spirit, with 
equal exactness of research and soundness of doctrine, and with great beauty and 
elegance of composition. 
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LECTURE XII. 

OF JUDICIAL CONSTRUCTIONS OF TUE POWERS OF CONGRESS, 

, I PROCEED to consider the cases in which the powers of Con- 
gress have been made the subject of judicial investigation, (a) 
Priority of Congress, have d£‘clared by law that the United 

U. stntes as States were entitled to priority of payment over pri- 
vate creditors in esy^es of insolvency, and in the distri- 
bution of the estates of deceased debtors. The Act of Congress 
of 31st July, 1789, sec. 21, confined the priority to'^custom-house 
bonct^. The Act of 4th August, 1790, c. 35, sec. 45, limited the 
priority in the same manner. The Act of 2d May, *1792, placed 
the surety in a custom-house bond, who paid the^debt, on the 
same footing, in respect to priority, as the United States ; and 
it confined the cases of insolvency mentioned in the former law 
to those of a voluntary assignment, and of attachirpents against 

(a) Mr. Justice Story, in his Commenuiries on the Constitution of the United States, 
VoL i. pp. 382-442, has given a^ery ratioiisil view of the rules of interpretation appli- 
cable to the constitution. I have confined myself in this lecture to those authoritative 
expositions which have been given to it hy the courts of the United States ; and I 
agree entirely with that teamed commentator, that we are to look to the instrument 
itself, “ as a constitution of government ordained and established by the people of the 
Uifited States.^’ The instrument furniijics essentially the means of its own interpre- 
tation ; and to resort to it was the practice of the late Chief Justice Marshall, in those 
admirable judicial views of the constitution, which, so far as they goi leave 
US nothing more perfect to expect or desire. It is, at the same time, just and true, 
that ‘Hhe most unexceptionable source of collateral inteiprctation is from the practicai 
exposition of the government itself, in its various departments, upon particular ques- 
tions discussed, and settled upon their own intrinsic merits. These approach the 
nearest in their own nature to judicial expositions, and have the same general recom- 
mendation that belongs to the latter. They ale decided upon solemn *argumdnt,^ro 
re mta^ upon a doubt raised, upon a Ik mota, ifpon a deep sense of their importance 
and diflSculty, in the face of thc^ nation, with a view to present action, in thG midst of 
jealous interests, and by^men capable of urging or repelling the grounds ’of argument, 
from their dft^isite genius, their comprehensive learning, or their deep meditation 
upon the absorbing topic.” Story’s Comm. vol. i. p. 392. Se«^ also, infra] p. 313, to 
S.P. , ■ ‘ 
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absconding, concealed, or absent debtors. The Act of 3d March, 
1797, c. 74, sec. 5, went further, and gave the United States a 
preference in all cases whatsoever, whoever might be the debtor, 
or however Tie ^ight be indebted, in case the debtor became 
insolvent, or the assets in the hands of his representatives, alter 
his death, w;re insufficient to pay his debits. This priority was 
declared to* extend to cases in which the insolvent debtor had 
made & voluntary assignment of all his property, or in which 
his effects had been attached as an absconding, concealed, or 
absent debtor, or in which an act of legal bankruptcy had been 
committed. This act applies and gives the preference as 
against deceased debtors, whether the debt was contracted be- 
fore or after the passage of the act, provided there be only 
general creditors, without any specific lien created, {a) The Act 
of March 2d, 1799, c. 128, sec. 65, provided, that in like 
cases * of insolvency, or where any estate in the hands *244 
of executors, Sidministrators, or assignees, should bt\ in^ 
sufficient, debts due to the United States, on bonds taken under* 
the (jollection act, should have preference ; and sureties in such 
bonds, on paying the same, had the same preference as was 
reserved to the United States. (5) ^ 

These were the legislative provisions, giving preference to 
debts due to the United States ; and in Fisher v. Blighty (c) the 
authority of Congress to pass such laws was drawn in question. 
The pWnt discussed in that case was, whether the United States, 
as holders of a protested bill of exchange, negotiated in the 
ordinary course of trade, were to be preferred to the general 
creditors, when the debtor becomes bankrupt. The Supreme 

h 

(a) Commonwealth v. Lewis, 6 Birmcy, 26^. 

(b) Hunter v. United States, 5 Peters’s R. 173. In the case of The United 

V, Couch, C. C. TJ- S. New York, April Term, 1841, it was declared to have been the 
unvaried construction of the 65lh section of the Act of March 2d, 1799, that the priority 
therein given to the United States, to be paid out of the estate of an insolvent debtor, 
•takes ■effect only when the insolvency is established by an assignment of all his prop- 
erty, either by his own act or by act of law, and ^hen such assignment is carried into 
execution by the assignees. Hunt’s Merchants’ Magazine, New York, August, 1841, 
p, 168, U. S. V. Wood & Ives, Ibid. ^ 170, S. P.* 

(c) 2 Cranch, 358. 

' " ' , " 

' 8. P* United States e. Howland, 4 Wheaton, i08. 
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Courk decided that: the Acts of Congress, giving that general 
priority to the* United States, were constitutional. It was a 
power founded on the authority to make all laws which should 
be necessary and proper to carry into effect tjje pdwers vested 
^ by the constitution in the government of the United States. 
Where the end was ^ithin the* lawful powers of«the govern- 
ment, Congress possessed the choice . of the mean^,gpnd were 
empowered to use any means wlpch were in fact conducive to 
the exercise of the powers granted. The government is to pay 
the debts of the Union, and must be authorized to use the 
means most eligible to effect that object. It has a right ‘to 
make remittances, by bills or otherwise, and to take those pre- 
cautions wdiich will render the transaction safe. If this claim 
of priorify interferes with the right of the state sovereignties, 
respecting the dignity of debts, and defeats the measures which 
they would otherwise have a right to adopt to secure thetn- 
selves, it i?? a necessary consequence of the supVernacy of the 
Jaws of the *Union, on all subjects to which the legislative power 
• of Congress extends. 

The principle was here settled, that the U.nited States 
*245 are * entitled to secure to themselves the exclusive privi- 
lege of being preferred as creditors to private citizens, 
and even to the state authorities, in all cases of the insolvency 
or bankruptcy of their debtor. But the court observed, that no 
lien was created by the statutes giving the preference?. No 
bond fide transfer of property, in tfie ordinary course of business, 
was overreached. It was only a priority of payment, which, 
•under different mdfiifications, was a' regulation in common use ; 
and a bond fide alienation of property, before the right of pri- 
ority attached, was admitted td be good. 

^JShe next case that brougfit into discussion this question of 
priority, that of The United States Y^Hooe. (a) ft was there 
held, that the priority to- which the United States were entitled, 
did not partake of the character of a lien on the property of 
public debtors. The United States, in the mere charg^cter of 
creditor, have no lien on the real ej^tate of their debtor. If the 
iPriority existed from thb time the debt was contracted^ and the 


(a) 3 Cranch, 73. 
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debtor should continue to transact business with the world, the 
inconvenience would be immense.* The priority only applied 
to cases where the debtor had become actually and notoriously 
insolvent, and, being unable to pay his debts, had made a vol- 
untary assignment of all his property, or having absconded or 
absented hiuiself, his property had been attached by process of 
law. A fide conveyance of part of the property of the 
debtor, Jiot for the fraudulent j)urpose of evading the law, but 
to secure a fair creditor, is not a case within tlie Act of Congress 
giving priority. (r<) In this case of The United States v. Hooey di 
collector of the revenue had mortgaged part of his prop- 
erty to his surety in his official bond, to * indemnify him *246 
from his responsibility as surety, and to secure him from 
his existing and future indorsements for the mortgagor at bank ; 
and the mortgage was held valid against the claim of the United 
States, although the collector was, in point of fact, unable to 
pay all his dftbts at th(5 time the mortgage was given ; and 
although the moiigagee knew, when he took the mortgage, that 
the mortgagor was largely indebted to the United States. 

Afterwarcl^?, in Harrison v. Slerrtjy (/>) it was held, that in the 
distribution of a bankrupt’s efl’cets, the United States were 
entitled to their preference, althougli the debt was contracted 
by a foreigner in a foreign country, and the United States had 
proved their debt under a commission of bankruptcy. Though 
the law of the place where the contract is. made be, geiUTally 
speaking, the law of the contract, yet the right of priority forms 
no part of the contract. The insolvcncy*which was to entitle 
the United States to a preference, was dAtlari'd, in Prince v. 
Bartlelty (c) to mean a legal and known insolvency, manifested 

(а) U. S. V, llooe, anp. Unitc<l Stales ?;. Clark, I Paine’s Rep, 629. United States 
V. Monroe, .5 Mason’s Rep. 5i'J2. United States v. Ilaw'kins, IG Martin’s Louisiana 
Rep. 317. In England a provisional assignnv‘nt in bankruptcy will defeat the king’s 
extent, if it precedes the test of the writ. King v. Crunij), Parker’s Hop. 126. Lord 
Eldon, 14 Vescy’s Rep. 88. In the case of The United States v. McLcllan,3 Sumner, 
R. 345, it was held that a conveyance by a known'insolvent debtor, of all his property 
to one or more creditors, in dischargeaof their debts, not exceeding the amount due, 
and not for the benefit of any other creditors, was n^ a voluntary assignment within 
the Act of 1799, so os to be affected by the priority of the Ujiited States. 

(б) 5 Cranch, 289. 

{c) 8 Cranch, 431, S. P. United States v. Canal Bank, 3 Story’s R. 79. 

VOL. I. * 23 
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by some notorious act of the debtor, pursuant to law. This 
was giving to the world some reasonable and definite test by 
which to ascertain the exisbaice of the latent and dangerous 
preference given by law to the United Slates. In this last case, 
the effects of an insolvent debtor, duly attached in June, were 
considered not to be liable to the claim of the Unitoijl States, on 
a custom-house bond given prior to the attachment,* and put in 
suit in August following. The private creditor had acquired a 
lien by his attachment, which could not be devested by process 
on the part of the United States subsequently issued. Nor 
will the lien of a judgment creditor, duly p(‘rfected, be displaced 
by the mere priority of the United States.^ The word insol- 
vency, in the Acts of Congress of 1790, 1797, and 1799, means a 
legal insolvency; and a mere state of insolvency, or in- 
*247 ability in a debtor to pay all his *debts‘ gives no right 
of. preference to the United States, unless it be accom- 
panied by ^a voluntary assignment of all the property, for the 
benefit of creditors, or by some legal act of insolvency. If, 
before the right of preference has accrued, the debtor has made 
a bond fide conveyance of his estate to a third pejson, or has 
mortgaged the same to secure a debt, or if the property has been 
seized under an execution, the property is devested from the 
debtor, and cannot be made liable to the United States, {a) 


(a) Thelusson //•. Smith, *2 Wheaton, .tOQ. Connrd r. The Atlantic Insurance Com- 
pany, 1 l^'ters^s U. S. Hep. 386. Brent r. Bank of Washington, 10 Peters, 596. The 
priority of the United State.s tlocs not affect any //c«, general or specific, existiii!^ when 
the event took place, whieh gave the United States a claim of priority, nor prevent the 
tran'i miss ion of th(* [iropcrry to assi;;nees, executors, and administrators subject to the 
lien. — Ib.’ In PJuglund, in the ca-»e of Uilcs r. (Irovcr, before the House of l^ords, 
(9 Bing. Rep. 128,) it wa.s decided, after a most elaborate discussion, in conformity 
with the opinions of a iiiajority of the twelve judges, that the goods of a debtor, 
already seized under a .//. Ji/. at the suit of a subject, but not sold, might be taken 
under a writ of extent for a debt of the crown, and wli^ieh writ of extent was tested 
after the seizure under tbeji, /a. The seizure under the jL /a. was considered as not 
devesting the debtor of his general property in the goods seiz(‘d, or in any manner 
altering the property, and that no properly was tlicreby acquired therein by the exe- 
cution creditor, or by tlie sheriff'. ‘The claims of the crown and the subject on the 
goods wore held to stand in equal degree, and tiie two executions to be in effect con- 
current ; and in such cases tlie^king^s prerogative had the preference. Quando j^is 

MPaited States v. Canal Bank, 3 Story’s R. 79. 

3 See United States v. Duncan, 4 McLean, 607 ; s. c. 12 111* 523. 
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The United States have, accordingly, a preference as creditors, 
to the extent above declared, in four cases, viz : (1.) In the case 


Jhm'nii Upt/is ef subditiinsimul ronnirrunf jus I'ef/is jtntferri (hbet. (9 Co. 120, h.) The 
had the custody of the jjoods, and a special property in them by virtue 
of the seizure, ifor the ])Urpose of protection and sale ; hut until the sale, which was 
the dividin;^ lij;ie as to the ownership of the goods, the absolute property of the debtor 
was not allied or devested. The priority of the goverrinnait claims in this country 
is not ca?ried to that extent, according 4o the opinion of Judge Washington, in The- 
lusson r. Smith ; Iftit it is to be ob.scrved, that the observation of Judge Washington 
was a mere dhlum, and not a turning-point in the case. The same remark a|)plies to 
what was said by the judge who delivered the opinion of the court in Conard v. The 
Atlantic Insurance Company; for the dkium was <juoted in tlie couise of the opinion 
iueidcntally, and without any ciiticisin upon it, or particular atteniiou to it. In ilokc 
V. Henderson, (3 Dev. N. C. K(*p. 17,) .Tndge Knirm coiisidiM’i'd the })rerogativc of the 
sovcM’cign as to priority. c(juall\ applicable here as in England, and that it went to tl)C 
extent claimed in tlii* above case of (Jilcs r (irover. Ott tin' other hand, in Wilcocks 
n. Wain, 10 Serg. Haw. 380, and in United States v. Afca hanic.s’ Bank, (iilpin, 51, it 
was licld, tliat the prionl vofthc United States gave no lien on property seized under a 
fit ri fa( ids, when <lie lien accrued, for the debtor wais devested of the property. A very 
much eoiitestid (juestion has been raided and diNCUSsed in the courts in this country, 
on the eoiiHietiiig claims of a judgment or attaching creditor under state laws, ami the 
assignee under tlie bankrupt law of the United States. ItVas declared and adjudged 
by Mr. Justice ^Story, in the Ciieuit Court of the United States, in Massachusetts, 
and by Mr. Justice AVare, in the Dmttiet Court of Maine, that an attachment under 
a state law was not an absolute lien, but a contingent one, ilependent upon a subse- 
quent judgment ill tlie attaeliing suit ; and that a bankrupt dl.^charged upon a jielition 
in bankrupti’y, filed after the altaeliment and duiiiig the j>roces& i>f suih suit, would 
be a bar to the recovery of any jmlgniont thereon, and that the lien created by the 
attachment must give way and becomes avoided, and the debt also, l)y the subfiftjuput 
decree and discharge in bankrupt<y. Ex parte Foster, 2 Story’h II. 131. In the 
Matter of Cook, 2 Story’s 11, 370. In the Matter of Bellows & Peck, 3 Story’s K. 
428. Smith v. Cordon, G Law Ueporter, 313 Everett v. Stone, 3 Story’s B. 447. 
The courts of tlie United S^ate^., ami several of the state (xnirts, maintain a ditforent 
doctrine. The doctrine is, tliat a creditor, by his suit in equity, commonly called a 
creditor's bill, on his unsatisfied judgment, thereby acijuires an eijiiitahlc lien, and 
which operates as an attachment of property, and creates a riglit to priority of jiay- 
ment as against the assignee of a bankrupt, under a jietition in b.ankruptcy 
made. That such a lion was not devested by a decree in bankruptey, upon a petition 
filed subseqiK^it to the comMeneement of a chancery suit, or the levy of the attach- 
ment, That the a.ssigiiee in such a case take.s the debtor’s property subject to the 
creditor’s lien, even independent of the proviso in the bankrupt a<*t, and upon general 
principles applicable to in.solvency and bankrujitcy in this country and in England. 
That the assignee of the bankrupt or insolvent takes only such rights, and subject to 
such equities as belonged to the banlrupt himself at the time of the hankniptcy. That 
the judgment creditor had also a lien, upon the Irue^onstruction of the proviso in the 
2d section of the bankrupt law, [mramoiint to the claim of tiic assignee, and as strong 
upon this proviso n.s upon general principles of law, for the word reaches all 

mortgages and liens, and they may be enforced in the state courts. The attachment 
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of the death of the debtor without sufficient assets ; (2.) bank- 
ruptcy or legal insolvency, manifested by some act pursuant to 
law; (3.) a voluntary assignment by the insolvent of all his prop- 
erty to pay his debts ; (4.) in the case of an absent, concealed, 
or absconding debtor, whose ctl’eets are attached by process of 
law. The priority was intended to operate only where, by law, 
or by the act of the debtor, his property was sequestfered for the 
use of his creditors ; and it is proper that Ihis prerogative right 
of the United States should be strictly construed and precisely 
defined, for it is in derogation of the general rights of credi- 
tors. (a) 


is a lien, and the ereditor’s hill a lien within the j)io\iso, and the property of the hank 
rupt was not devested until the deerec in hankru})t(‘y. The deei>ions in the Cireui 
Courts of the U. States in V'errnont, New Jersey, and Pennsylvania, and of tin* Dis- 
triet Courts of Vermont, and of Northern New York, and of several of the state eourts, 
are all eited in support of this doctrine, hy the Ass’t Viee-Ch. of Nc^; York, in the ease 
of Storm i\ WAddell, 3 N. Y. Legal Ohserver, 367, m. c. 2 Sandford, Cli. IL 494, and 
which case is dihtingui>hod for its learning and ahility, and its logical vindication of 
the do<‘trine. The two eases of Kittrc<lgc i\ Warren, and of Kittredgc v. Emerson, 
decided in the Supreme Court of New Hampshire, in the year 1844, and in which the 
judgment of the court was delivered hy Mr. Ch. Justiec Parker, arc e^]ually worthy of 
special notice for their learned research, and powerful, if not irrisistible, deductions. ^ 
See, also, Doremus v. WulkiT, Alabama U. N. 8. vol. viii. p. 194, and Mabry c; Hern- 
don, Id. 848, to the S. P., and in favor of the right of the state courts to inquire into 
tlie validity of a discharge upon the allegation, that the bankrupt did not render a true 
inventory of his property, but fraudulently concealed the same. 

(a) Watkins v. Otis, 2 I’iekering’s Hep. 102. *Thc priority given by law to tho 
•United States docs not extend to the real estate, or the proceeds of the real estate, 
belonging to or vested in the heirs of the debtor. The priority does not attach as 
mjainst the heir, but only when the real estate, or the proceeds thereof, passes to, or is 
vested by law in the liaiids of an assignee of an insolvent debtor, or his executors or 
administrators. United States v. Crookshank, I Edw. Ch. Hep. 233. It does not ex- 
tend so as to take the ])ropcrty of a partner in partnership effects, to pay the separate 
debt of such partner, when the partnership effects are not sufficient to satisfy the cred- 
the partnershij). Unite<l States ?;. Hack, 8 Peters's U. S. Hep. 271. . It docs 
not extend so as to reach the allowance made hy the ju|Jge of probate to the widow 
of the deceased debtor, under the law of distribution of intestates^ estates. Postmaster- 
General V, H.obbin.s, Ware’s Hep. 165. It docs not extend to a surety to a custom- 
house bond, 80 as to entitle liim, after paying the debt, to be subrogated to the rights 
of the United States as against his eft-surety, or^o give his demand for contribution a 
preference over other creditors. Pollock v. Pra^J & Harvey, 2 Wash. C. C. Kep. 490. 

1 ' 

1 The doct rine of the Ne^ Hampshire courts has been finally e.stablished in the Supreme 
Court of the I^fRd States. Peck v Jenness, 7 How. R. 612. Id. 626. See Kittredge v, 
Warren, 14 N. H. 609. Kittredge v. Emerson, 15 N. H. 227. 
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Thu government was a privileged creditor, under the Roman 
law, and entitled to priority in the payment of debts. The cessio 
bonorum was made subject to this priority. This is generally 
the case, in all modern bankrupt and insolvent laws. In Eng- 
land, the king’s claim is preferred to that of a subject, provided 
the king’s process was commenc(*d before the subject had ob- 
tained judgment, (a) As to the fiscal lien of the govern- 
ment of the United States, it *was held in Harris v. *248 
Dennie^ (b) that the government had a lien on goods im- 
ported, for the payment of duties acerning on them, and not 
secured by bond ; and that tln^ United States were entitled to 
the custody of the goods until the duties w«Te paid or secured ; 
and any attachment of the goods under state })rocess, during 
such custody, was void. On the other hand, it was held, that 
the government* had iio general lien oii th(‘ goods of the im- 
porter, for duties due by him upon other importations, (e) 


But thl^ priority, us f^iven hy the statute of 17y7, applies to equitable as well as lef,^al 
d(5l)ts. Howe V, Sliepjjaid, 2 Sumner, 133. It was furtlier lu kl, in Beaston Far- 
mers’ Bank of Deliiwan*, 12 Peters, 102, that no lien was created hy the statute ot 
March 3<1, 1797, and that the ])riority esiahlished hy it could never attach, while the 
debtor continues the. owner and in jiossessiou of the property, though he be unable to 
pay his debts — that no evidence of his hisolvency can l^e received, until he has been 
devested of Iii.s property; and when thus devested, the person who takes the. title be- 
comes a trustee for the United States. Sec Coukling^s Treatise, 2d e<Iit 469-476, for 
a condensed view of the statutes and judicial decisions on this question of priority 
asserted by the United States. 

(a) Stat. Hen. VIII. c. 39. 

(h) 3 I’eters’s U. S. Hep. 292. 

(c) In Maryland, l)y statute, passed in 1778, the commencement of a suit by the state 
against a public debtor, created a lien on the lands of the debtor, and a preference over 
ail othei* creditors, who had not, prior to the coinuicuceinent of the suit, secured alien 
by judgment, mortgage, or otherwise. 3)avid^o^ v. Ulayland, 1 Harr. & John.s. 546. 
The preference in payment of debts was a branch of government prerogative at com- 
mon law, and it was introduced as such into Maryland. It is the law still, where*th*e 
property of the debtor reinnii^ in hand, and there is no lien standing in the way. 
State of Maryland Bank of Maryland, 6 Gill & .Johnson, 205. In Connecticut, the 
state has a priority of claim against the estate of an insolvent debtor ; and state sure- 
ties paying the debt have the same privilege. Hovised Statutes of Connecticut, 1826, 
p. 212, The state preference rests, i:i this country, upon statutes ; and the common 
law gives none over other creditors. 4l'ho State i). Harris, 2 Bailey’s S. C. Hep. 598. 
Keckloy v. Kecklcy, 2 Iliirs S. (k Ch. Rep. 256. T*lie common-law prerogative of 
the king, to be paid in preference to all otlier creditors, is therefore not universally 
adopted in this country. It prevails in the government of the Unite^»*^tates, and in 
Maryland, North Carolina, Indiana, Connecticut, &c., but not in South Carolina. In 
211 * 
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Congress /g \ The n*ct case which called forth a construction * 
may create , ' ' „ , , , .1 . i- i 

a bank. from every part of the government as to the implied 

Georgia, state taxes liave ]trefercncc over all incumbrances whatsoever. State v. 
Pemberton, Dmlloy’s Hep. 15. In Indiana, the state has preference of all other cred- 
tors ; and real and personal estate is hound on behalf of the state from the teste of the 
first process. Kcv. Stats. 1838, p. 283. ^ 

As to the lien of jiulgmeifts obtained by individuals in the federal courts, it was 
decided in the Circuit Court of the United State.s, in New York, in November, 1829, 
in the case of Konig v. Bayard, ^ that jmlgincnts in the Circuit and Districir Courts in 
New York were a lien upon lands as again.st .‘vubsequent purchasers, from the time 
they were regularly docketed, according to the j>raetiee of those courts, and that the 
usage of docketing those judgments had prevailed since 1795. The same doctrine 
was assurncil in reference to judgments in the fediTal courts in Pennsylvania, in the 
case of Coimrd v. Atlantic In.s. Co. 1 Peters’s U. S. Hop. 386; and the principles 
contained in tliis last case were reviewed and confirmed in Coiiurd v. Nicoll, 4 Peters’s 
U. S. Hep. 291. The same rule as to judgments in the Circuit Court of the United 
States in Ohio. Sellers v. Corwin, 5 Hammond’s Hep. 400. There is no Act of Con* 
gre.ss making Jiulgments in the United States courts a lien on lands. Such a licit 
depends upon the local laws of the state where the land lies. Tayloe v, Thomson, 

5 Peters’s H. 358. In New York, therefore, a judgment in one the federal courts 
within that stA'te, is a lien upon the lands of the debtor within the state, for the term 
of ten years from the docketing of the judgment. The Manhattan Company v. Evert- 
son, 6 Paige’s H, 457. Indeed, in every state, the judgments of the federal courts 
have the same lien, to the extent of their jurisdiction, as the judgmcnis of the highest 
court of the state. Den v Jones, 2 McLean’s Rep. 78, 83.*-^ 

Debtors to the United States for moneys received, their executors and administra- 
tors, &e., omitting, on due notice, to render to the Auditor of the Treasury their accounts 
and vouchers for the expenditure of such moneys, arc to he sued under the direction 
of tlic Comptroller of the Treasury, and are to he subject to the costs and charges of 
such suits, whether the ultima fc dtcision he in their favor or against them. (Act of Con- 
gress, March 3d, 1795, c. 113.) So receivers of public moneys, including all public 
officers, who shall fail to account and pay over the same, they and their sureties may 
he proceeded against forthwith bij warrant of distress, and have their goods ami chattels 
seized and sold, and if not sufficient, they may be imprisoned. The amount due is a 
lien on the real estate from the time of the levy of the distress warrant ; and for want 
of sufficient goods and chattels, the lands may be sold on three weeks’ notice, and a 
conveyance executed to the purchaser by the marshal. (Act of Congress, sup. sec. 3, 
and Act of May 15th, 1820, see. 2, 3.)^ Any person aggrieved by the distress, may 


1 Konig V. Bayard, 2 Paine, 0, C. 261. ♦ 

2 Lombard v. Bayard, 1 Wallace, Jr., C. C. 196. Byers v. Fowler, 7 Engl. 218. Simp- 

son V. Niles, 1 Carter, 196. Pollard v. Cocke, 19 Ala. 188. The lien ot a judgment ren- 
dered in the Circuit Court is not necessarily extended during the pendency of a writ of 
error in the Supreme Court. ChonttJHu v, Nuckolls, 20 Mis. 442. « 

» But see Ex parte Randolph, 2 Brock. ( Va.) ^ep. 447, 477-480. United States, r. Hoyt, 
19 How. U. S. 109. « 

Summary proceedings by warrant of distress under the Act of 1620, do not conflict with 
, the constitutjgpal provision, that no man shall bo deprived of his property without due 
process of law. They fall within a legitimate exercise of the executive power. Murray’s 
Lessee u. Hoboken L. Sc L Co. 18 How. U. S. 272.^ ^ 
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powers of Congress, was, whether Congress had power to in- 
corporate a bank. In the year 1791, the Secretary of the Treas- 
ury had recommended the institution of a national bank, as 
being of primary importance to the prosperous administration 
of ttie finances, and of the greatest utility in the operations 
connected with the support of public credit. But the bill for 
establishing a bank was opposed in the House of Represent- 
atives,# as not authorized by the constitution. It was 
contended that the government of the United * States *249 
was limited to the exercise of the enumerated powers, 
and that the power to incorporate a bank was not one of them, 
and, if vested in the government, it must be an implied power ; 
and it was contended, that the power given to Congress to pass 
all laws necessary and proper to execute the specified powers, 
must be limited to means necessary to the end, and incident to 
the nature of tlu' specified powers. On the other hand, it was 
urged in favbr of the bill, that incidental, as wel^ as (express 
powers, necessarily belonged to every government, and that 
when a power was delegated to effect particular objects, all the 
known and,usual means of effecting them passed as incidental 
to them ; and it was insisted, that a bank was a known and 
usual instrument, by which several of the enumerated powers of 
government were exercised. After the bill had passed the two 
houses of Congress, the question touching its constitutionality 
was agitated with equal ability and ardor in the executive cabi- 


opply hy l>ill to the district jud^e for relief under the process of injunction, and if still 
unredressed, he may appeal to the Circuit Court. (Act of Congress, 15th May, 1820, 
sec. 4, 6.) He may also, if in prison, bo relieved upon habeas corpus by the Circuit 
Court of the United States. (United States v. Nourse, 9 Peters, 8 ; Id. p. 12, note.) 
The doctrines of the government and courts of the United States are quite stringent 
in respect to the obligations of importers of goods. The import duty is held to*l)h a 
personal debt chargeable upw the importer, as well as a lien on the goods themselves, 
and that the personal debt continues, though the goods be deposited with a bond given 
for the duties, and the goods bo lost or destroyed. Meredith o. United States, 13 
Peters, 486, 494. Another part of that case wears the same forbidding aspect. The 
enforcement of fines, penalties, or forfeitures, ultder the revenue laws of the United 
States, is extremely strict and rigorc^us; but the Act of Congress of March 3d, 1797, 
gee. 1, made perpetual by Act of Feb. 11, 1800,>authorizes the Secretary of the 
Treasury, on application, to mitigate or remit the penalties pf these laws, when, from 
the facts of the case, first judicially ascertained, ho should be of ov^ion that such 
penalties hkvo been incurred without wilful neyligence^ or any intention of fraud. 
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net. The Secretary of State and the !A.ttorney-Generalconceived 
that Congress had transcended their powers, but the Secretary of 
the Treasury maintained the opposite opinion. Their respective 
opinions were founded on a train of reasoning, denoting great 
investigation of all the leading and fundamental principles of 
the constitution, and they were submitted to the consideration 
of the President of the United States. It was argued against 
the constitutionality of the act, that the power to incorporate a 
bank was not among the enumerated powers, and to take a 
single step beyond the boundaries specially drawn around the 
powers of Congress, would be to take possession of an undefined 
and undcfinable field of power ; that though Congress were 
authorized to make all laws n(‘cessary and proper for carrying 
into execution the enumerated powers, they were confined to 
those means which were necessary, and not meVely convenient. 
It meant those means witliout which the grant of the power 
would be nugatory, and that if such a latitude of construction 
were allowed, as to give to C'ongress any implied power 
*250 on the ground of convenience, ^it would swallow up all 
the list of enumerated powers, and reduce the whole to 
one phrase. On the other hand, it* was contended, that every 
power vested in a government was, in its nature, sovereign, and 
gave a right to employ all the means fairly applicable to the 
attainment of the end of the power, and not specially precluded 
by specified exceptions, nor contrary to the essential ends of 
political society; that though ih(; government of the United 
States was one of limited and specified powers, it was sover- 
eign with regard to its proper objects, and to its declared pur- 
poses and trusts ; that it was incident to sovereign power to 
erect corporations, and, consequently, it was incident to the 
.yijjted States to erect one, in relation to the objects intrusted 
to its management ; that implied powers are as completely deb 
egated as those which arc expressed, and the power of erecting 
a corporation may as well be implied as any other instrument 
or meRhs of carrying into execution any of the specified powers ; 
that the exercise of the power in tljat case had a natural rela- 
tion to the lawful ends rjf the government, and it was inQident 
to the sovereign p®wer to regulate, and to employ all the means 
whjph apply with the best advantage to that regulation ; that 
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the word necessary^ in the constitution, ought not to be confined 
to those means, without which the grant of 'power would be 
nugatory, and it often means no more than needful, requisite, 
useful, or conducive to, and that was the true sense in which 
the word was used in the constitution. The relation between 
the measure? and the end was the criterion of constitutionality, 
and not whether there was a greater or less necessity or utility. 
The infinite variety, extent, and complexity of national exigen- 
cies, necessarily required great latitude of discretion in the selec- 
tion and application of means ; and the authority intrusted to 
government ought and must be exercised on principles of 
liberal construction. 

l^esident Washingion gave these arguments of his cab- 
inet a deliberate and profound consideration, and it * ter- *251 
minated in a conviction, that the incorporation of a bank 
was a measure authorized by the constitution, and the bill 
passed into a law. > 

This same question came before the Supreme Court of the 
United States, in 1819, in the case of M"* Culloch v. The State of 
Maryland^ (cb) in reference to the Bank of the United States, 
which was incorporated in 1816, and upon which the legislature 
of Maryland had imposed a tax. Notwithstanding the question 
arising on the construction of the powers of Congress had been 
settled, so far as an Act of Congress could settle it, in 1791, and 
again in 1816, it was thought worthy of a renewed discussion 
in that case. The chief justice, in delivering the opinion of the 
court, observed, that the question could scarcely be considered 
an open one, after the principle had been so early introduced 
and recognized by many successive legislatures, and had been 
acted upon by the judicial department, as a Jaw of undoubted 
.pbligation. He admitted that it belonged to the Supre^iie 
Court alone to make . a. final decision in the case, and that the 
question involved a consideration of the constitution in its^most 
interesting and vital parts. 

It was admitted, that the government of the United States 
was one of enumerated powers, and that it could exercise only 
the powers granted to it ; but though limited in its powers, it 


J^a] 4 Wheaton, 816, 
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was supreme within its sphere of action. It was the govern- 
ment of the people of the United States, and emanated from 
them. Its powers were delegated by all, and it represented all, 
and acted for all. In respect to those subjects on which it can 
act, it must necessarily bind its component parts ; and this was 
the express language .of the constitution, when it fieclared that 
the constitution, and the laws made in pursuance thereof, were 
the supreme law of the land, and required all the officefs of the 
state governments to take an oath of fidelity to it. There 
*252 was nothing *in the constitution which excluded inci- 
dental or implied powers. The articles of the confedera- 
tion gave nothing to the United States but what was expressly 
granted ; but the new constitution dropped the word eujrressly^ 
and left the question, whether a particular po\jmr was granted, 
to depend on a fair construction of the whole instrument. ' No 
constitution can contain an accurate detail of all the subdi- 
visions of ‘its powers, and of all the means by which they might 
be carried into execuiion. It would render it too prolix. Its 
nature requires that only the great Outlines should be marked, 
and its important objects designated, and all the* minor ingre- 
dients left to be deduced from the nature of those objects. The 
sword and the purse, all the external relations, and no incon- 
siderable portion of the industry of the nation, were intrusted 
to the gfuieral government ; and a government intrusted with 
such ample powers, on the due ^execution of which the happi- 
ness and prosperity of the nation vitally depended, must also 
be intrusted with ample means for their execution. Unless the 
words imperiously required it, we ought not to adopt a construc- 
tion which would im[)ute to the framers of the constitution, 
when granting great powers for the public good, the intention 
\jfimpeding their exercise, by withholding a choice of means. ^ 
The powers given to the governm« 4 at imply the ordinary 
means of execution ; and the government, in all sound reason 
and fair interpretation, must have the choice of the means 
which it deems the moSt convenient and appropriate to the 
execution of the power. The power of creating a corporation, 
though appertaining sovereignty, was not a great, substan- 
tive^ anrWndependent power, but merely a means by which 
ptheir objects were accomplished ; in like manner, af no semi- 
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nary of learning is instituted in order to be incorporated, but 
the corporate charter is conferred to subserve the purposes of 
education. The power of creating a corporation is never used 
for its own sake, but for the purpose of cffecliiig some- 
thing^ else. It is nothing but ordinary means to attain *253 
some public and useful end. The constitution has not 
left the riglft of Congress to employ the necessary means for the 
execution of its powers to general reasoning. It is expressly 
authorized to employ such means; and necessary means, in the 
sense of the constitution, does not import an ai)solu1e physical 
necessity, so strong that one thing cannot exist without the 
other. . It stands for any means calculated to produce the end. 
The word necessary admits of all degrees of comparison. A 
thing may be necessary, or very necessary, or absolutely and 
indispensably necessary. The word is used in varmus senses, 
and in its construction, the subjetd, the context, the intenyon, 
are all to be t?iken into view. The powers of the government 
were given for the wtjlfare of the nation. They were, inttaided 
to endure for ages to come, and to be adapted to the various 
crises of human affairs. To prescribe the specific means by 
which government should in all future time execute its power, 
and to confine the choice of means to such narrow limits as 
should not leave it in the power of Congress to adopt any which 
might be appropriate and conducive to the end, would be most 
unwise and pernicious, becaust; it would be an attempt to pro- 
vide by immutable rules for exigencies, whieh, if foreseen at all, 
must have been seen dimly, and would deprive the legislature 
of the capacity to avail itself of experience, or to exercise its 
reason, and accommodate its legislation to pircumstanees. 

If the end be legitimate, and within the scope of the constitu- 
Jtion, all means which are appropriate and plainly adapted'" tc 
this end, and which arp not prohibited, are lawful ; and a cor- 
poration was a means not less usual, nor of higher dignity, nor 
more requiring a particular specification, than other means. A 
national bank was a convenient, a usfjful, and essential instru- 
ment in the prosecution of the fiscal operations of the govern- 
ment. It was clearly an appropriate rneasure ; lind while the 
Supreme Court declared it to be within its power and its 
duty, to maintain that an Act *of Congress exceeding its *254 
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power was not the law of the land, yet if a law was not pro- 
hibited by the constitution, and was really calculated to effect 
an object intrusted to the government, the court did not pretend 
to the power to inquire into the degree of its necessity. That 
would be passing the line which circumscribes the jujdicial 
department, and be ^reading on legislative ground. 

The court therefore decided, that the law creating the Bank 
of the United States was one made in pursuance of tho» consti- 
tution ; and that the branches of the national bank, proceeding 
from the same stock, and being conducive to the complete 
accomplishment of the obj(‘ct, were equally constitutional. 

The Supreme Court were afterwards led, in some degree, to 
revi(i\v this decision, in the case of Osborn v. The United States 
Bank ; {a) and they there admitted that C.ongress could not 
create a corporation for its own sake, or for private purposes. 
Tlie whole opinion of the court in the case of McCulloch v. The 
Sti^e of M'lri/fand, was founded on, and sustained by, the idea, 
that. the bank was an instrument* which was necessary and 
proper for carrying into effect the powers vested in the govern- 
ment. It was created for national purposes on[y, though it 
was undoubtedly capablc’of transacting private as well as pub- 
lic business ; and while it was the great instrument by which 
the fiscal operations of tlie government were effected, it was 
also trading with individuals for its own advantage. The 
bank, on any rational calculation, could not effect its object, 
unless it was endowed with the faculty of lending and dealing 
in money. This faculty was necessary to render the bank 
comptitent to the purjioses of government, and, therefore, it was 
constitutionally and rightfully engrafted on the institutiefn. (b) 


(а) 9 Wheaton, 859, 860. ^ 

(б) It is worthy of notice, that the power of Congifiss to establish a national hank 
even under the articles of confederation, seems not, at the time, to have been much 
questioned ; and Coiipcss did aetuallv approve of such a proposition on the 26th of 
May, 1781 ; and on the 31st of Deeember following;, they proceeded by ordinance to 
institute and incorporate the Bank of North APnierica. Journals of Congress, vol. vii. 
pp. 87, 197. The constitutionality and validity of this ordinance were ably enforced 
by Judge Wilson. See Wilf^on’s Works, vol. iii. p. 397, and see swpm, p. 212, n. 
The first and the second banks of the United States were established by statutes, 
which receivdIFthe approbation of Presidents Washington and Madison, and the con- 
stitutionality of the establishment of those banks being repeatedly declared by the 
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(3.) The construction of the powers of Congress Bnies for 
relative to taxation was brought before the Supreme 
Court-, in 1798, ih the case of Hylton v. The United 
States, (a) By the Act of * 5th June, 1794, Congress laid * 255 
a dut^ upon carriages for the conveyance of persons, and 
the question! was whether this was a direct tax within the 
meaning or the constitution. If it was not a direct tax, it was 
admitted to be rightly laid,’ under that part of the constitution 
which declares that all duties, imposts, and excises shall be 
uniform throughout the United Slates ; but if it was a direct 
tax, it was not constitutionally laid, for it must then be laid 
according to the census, under, that part of the constitution 
which declares that direct taxes shall be apportioned among the 
several states according to numbers. The Circuit Court in 
Virginia was divided in opinion on Ihe question ; but on appeal 
to the Supreme •Court, it was decidt'd, that the tax on carrisjges 
was not a dir At tax, within the letter or meaning of »the consti- 
tution, arid was therefore constitutionally laid. 


Supreme Court ot the United States, it wus considered as a settled question, not open 
for further discussion. Tlie •con.-^tilutioii declared, that “ all leijimlalive poweis therein 
grunted should be vested hi the Congress of ihe United States ; ” and that ‘*thc ea:€C- 
utiva poicer ho vested in a President of the United Slates, and that the judi- 

cial liowtr of the United States should be vested in one Supreme Court, and in such 
infdribr courts as the Congress might, fiom time to time, ordain and estahlisli ; and 
that judicial power should txiend to all cases in law and equity, arisiny uudrr the consti- 
tution.** (Art. 1, sec. I ; Art. 2, sec. 1 j Art. 3, see. 1,2.) This simple and heauiiful 
distribution of power would seem to be too clear to lie mistaken, and too sacred to be 
invaded. The oath to support the constitution necessarily includes, in its meanhig and 
efficacy, the support of this distribution of power* and of the judicial cognixanco of all 
caaes arising under tlte constitution. That cognizance extends, of course, to the 
question whether Congress have the constitutional power to incorporate a nationtrl 
bank. It is a ca.se ari.sivy under the constitution; and the decisions of the Sujt^ine^ 
^ourt are in favor of the existence of such a power, and of the valid exercisc3 of it in 
thi^ establishment of a national ^ank. The words necessary and proper in the cun.sti- 
tutionTwere not to be contined to means tliat weri indispensable in the exercise of any 
express power j but extended to all means that Congress should deem expedient and 
itaeful, and conducive to the end proposed in the execution of any expre.ss power. 
That construction is binding and conclusive, as well upon the other departments of 
the government as upon the nation at Urge. The Congress, in whom is vested the 
legislative power, and the President, in whom is vested the executive power, are 
seep^.fLVoly bound tp. receive and obey that construction of the^constitutipn which has 
duly Settled by the judicial power. Sec, farther, injiu, pp. 449, 45b, note 6. 

^ ^{a) hJ>aURep. XW. 

VOL. I. ' * 24 
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, The question was deemed of very great importance, and was 
elaborately argued. It was held that a general power was 
given to Congress to lay and collect taxes of every kind or 
nature, without any restraint. They had plenary power over 
every species of taxable^ property except* exports. But there 
were two rules prescribed for their government : ‘the rule of 
uniformity, and the rule of apportionment. Three kinds of 
taxes, viz : duties, imposts, and excises, were to be laid by the 
first rule ; and capitation, and other direct taxes, by the second 
rule. If there were any other species of taxes, as the court 
seemed to suppose there might be, that were not direct, and not 
included within the words duties, imposts, or excises, they were 
to be laid by the rule of uniformity or not, as Congress should 
think proper and reasonable. 

The constitution contemplated no taxes as direct taxes, but 
suclj as Congress could lay in proportion to the census ; and the 
rule of apportionment could not reasonably apply to a tax on 
carriages, nor could the tax on carriages be laid by thaf rule, 
without very great inequality and injustice. If two states, 
equal in census, were each td pay 8,000 dollars, by a tax 
• 256 on carriages, * and in one state there were 100 carriages, 
and in another 1,000, the tax on each carriage would be 
ten times as much in one state as in tljjp other. While A, in 
the o^ie state, wojild pay for his carriage eight dollars, B, in«the 
other state, would pay for his carriage eighty dollars. In this 
way, it was shown by the court, that the notion that a! tax on 
carriages .was a direct tax, within the purview of the constitu- 
tion, and to be apportioned according to the census, would lead 
to the grossest abuse and oppression. This argument was con- 
clusive against the construction set up, and the tax on carriagCil 
considered as included within the power to lay duties ; and 
the better opinion seemed to be, that the direct taxes contCiU- 
plated by the constitution Vere only two, viz: a capitation, or 
poll tax, and a tax on land.* The court concluded that the 
on oarriages was an inditect tax .on expense or consumption, 
and, therefore, properly laid, pursuairt to the rule of uniformity. 

. In Loughborough v. JS/a/ce, (a) the po\yer of taxation was 


(a) 5 Wheaton, 317. < 
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again brought under judicial’ discussion. The question was 
immediately of a local nature, and it was, whether Congress had 
the right to impose a direct tax upon the unrepresented District 
of Columbia. ^But there were principles involved in the decision, 
which* had an extensive and important relation to the whole 
United SW.es. 

It was declared that the power to tax extended equally to all 
places ^ver which the government extended. It extended as 
well to the District of Columbia, and to the territories which 
were not represented in Congress, as to* the rest of the United 
States. Though duties were to be uniform, and tsSces were to 
be apportioned according to numbers, the power was eoexten- 
*sive vJ^ith the empire. Tho.inhabitants of the then territories of 
Michigan, and of Florida and Arkansas, for instance, as well as 
the District of 'Columbia, though without any represen- 
tation in Congress, were subject to the * full operation of 257* 
the power o# taxation, ocfually as the people of New 
York or Massachusetts. But tho court held, that Congress are 
not bound to, though they may, in their discretion, extend a di- 
rect tax to the territories as well as io the states. A direct tax, 
if laid at all, must bo laid on every state ednforrnably to the 
census, and therefore Congress has no power to exempt any 
state from its due share of the lAirden. But it was understood 
that Congress were uffder no necessity of extending a tax to the 
‘unrepresejited District *of Columbia, and to the territories ; 
though, if they be tnxed, then the constitution gives the rule of 
assessment. This construction ^was admitted to be most con- 
venient, for the expense of assessing and collecting a tax in a 
temtory, as the Northwest Territory, for instance, then existed, 
jnight exceed the amount of the tax. Here was an anomalous 
case in our government, in which representation and taj^ion 
* were not inseparable, though the principle that the povxr of 
taxation could not rightfully exist .without representation, was 
a fundamental ground of our Revolution. The court did not 
consider a departure from a general principle, in this case, to be 
very material or iniportant,T)ecause the case was that of ^terri- 
tories which were in a state of infancy^ advancing to manhood, 
and looking forward to complete equality, asbsoon as that state 
of manhood should be attained. It was the case^ 
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District of Columbia, which had voluntarily felinquisshed the 
right of representation, and adopted the whole body of Congress 
for its legitimate government. 

RiRht of (4.) Congress have the exclusive right of preemption 
Indian lands lying within the territories of the 
land. . United States. This was so decided in vhe case of 

I 

Johnson V. M'Intosh. (a) Upon the doctrine of the cV)urt in that 
case, and in that of Fletcher v. Perky {b) the United States own 
the soil, as* well as the jurisdiction of the immense tracts of 
unpgtented lands inclucied within their territories, and of 
*258 *all the productive funds which those lands may here- 
after create. The title is in the United States by the 
treaty of peace with Great Britian,.and by subsequent cessions® 
from France and Spain, and by cessions from the individual 
states; and the Indians have only a ri^ht of occupancy, and 
the United States possess the legal title, subject to that occu- 
pancy, and, with an absolute and exclusive right to extinguish 
the Indian title of occupancy either by conquest or purchase. 
The title of the European nations, and which passed to the 
United States, to this immense territorial empire, \vas founded 
on discovery and conquest ; and, by the European customary 
law of nations, prior discovery gavtr this title to the soil, subject 
to the possessory right of the natives, ai]d which occupancy was 
all the right that European conquerors and discoverers, and 
which the United States, as succeeding to their title, would 
admit to reside in the native Indians, The principle is, that 
the Indians are to be considered merely as occupants, to be pro- 
tected while in peace in the possession of their lands, but to be 
deemed incapable of transferring the absolute title to any other 
than the sovereign of the country. The constitution (c) gaVe 
tp £■ ingress the power to dispose of, and to make all needful, 
rules and regulations respecting the territory, or other property 
belonging to the United States, and to admit new states into 
tbe Union. Since the constitution was formed, the value and 
efficacy of this power have been magnified to an incalculabjib 
extent, by the purchase of Louisie^pa and Florida ; under 
the doctrine contained in the cases I have refenred to, Congrees 


{a) S Wheaton, 543. 


, fO ) 6 Cranch, 142, 143, 


(c) Art. 4, sec. 3. 



MB UNITED STATES. 


281 


DEO. XIL] 

have a torge and magnificent portion of tei^ritory under their 
absolute control and disposal. This immense property has 
become national and productive stock, and Congress, in the 
administration of this stock, have erected temporary govern- 
ments under the pn^visions 'of the ordinance of the Congress 
under the^onfederation, and under the constitutional power ; 
and they have appointed the officers *to each kirritory, and 
allowe^l delegates in Congress to be chosen by the 
•inhabitants every second year, and with a right to *259 
debate, but not to vote, in the House of Representa- 
tives. (a) • 

The unpatented lands belonging to the United States, within 
the states of Ohio, Indiana, Illinois, Michigan, and the territory 
of Wisconsin,, arose from cessions from *th(^ states of Virginia, 
Massachusetts, •Connecticut, and New York, before the adoption 
of the present constitution of* the United States, (b) North 


(а) Ordinance of Congress of 13th July, 1787. Acts of Congress of August 7th, 
1789; January 14th, 180.3 ; Marcli 3d, 1817 ; February Ifith, 1819 ; April 24th, 1820; 
March 30tli, 1822. 'fhe acquisition of the foreign' territories of Louisiana and Florida 
by fttc United IBtatcs, hy purchase, was to be supported only by a very liberal and 
latitudinary construction of the incidental powers of the government under the con- 
stitution. The objections to such a construction, which were urged at the time, are 
stated in 3 Story’s Comm. 156-161. But the constitutionality of the acquisition of 
foreign territory is vindicate#, established, and settled by the Supreme Court, as one 
necessarily flowing from the power of the Union to make treatie.s. American Tns. 
Co. V, Cjwiter, I Peters’s U, S. Rep. 511. It belongs, therefore, upon that principle, 
exclusively to the I’resident, with the &dvicc and consent of two thirds of the mem- 
bers of the I^^Tiiite present, to make the acquisition. But in 184.5, Corigre.ss, by joint 
resolution, under the power in the constitution, (art. 4, sec. 3,) that “new states may 
be admitted by the Congress into this Union,” admitted the foreign and ‘ independent 
State of Texas into tlie Union as a separate state, upon term.s to which Texas after- 
wards acceded. Resolution of Congress of March 1, 184.5. This was giving a new 
legislative construction, of enormous efficacy and extent, to the constitutional power 
to acquire foreign states, and would appear to he contrary to the principle of JWStntc- 
tion recognized by the Suprcgic Court, that the annexation of foreign states out of 
the limits of the United Suites, must be the act of the treaty-making power. 

(б) That of New York was made March 1st, 1781, under the authority of the Act 
of the legislature of tliat state, of the 1 9th February, 1780. That of Virginia was 
Ittftde March 1st, 1784, under the authority of a^i Act of the 20th December, 1783. 
That of Massachusetts, on the 19th April, 1785, under the authority of the Acts of 

State, of I3th Ni^veraber, 1784, and I7th March,J785 ; and that of Connecticut, 
on the 14th September, 1786, under the autliority of an Act of that state, of May, 
1786. That of South Carolina, in August, .1787. The title to ihcjands belonging 
to th0 United States west of the Mississippi is supported by treaties made with Great 
• 24 * • 
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Carolina, South Carolina, and Georgia, made similar cessions of 
their unpatented lands, ai^d which now compose the states of 
Tennessee, Alabama, and Mississippi. The lands so ceded were 
intended to be; and were considered, as constituting a common 
fund, for the benefit of the Unioii J and when the states in which 
the lands are now situated were* admitted into ihv Union, the 
proprietary Tight of the United States to those unimproved and 
unsold lands was recognized. Those lands belong to the United 
States, as part of their public domain, subject to the Indian 
right and title of occupancy, in all cases in which the same has 
not been lawfully extinguished. It is not to be concealed, how- 
* ever, that the title of the United States to the unappropriated 
lands lying within the limits of the separate states, has been 
seriously questioned by some of them, as by Mississippi, Illi- 
nois, and Indiana. The latter state, in January, 1829, advanced 
a claim to the exclusive right to the soil and eminent domain of 
all the un^appropriated lands within her acknowl'i^dged bounda- 
ries ; and in 1830, Mississippi put forth a similar claim. But 
the cessions of the territorial claiiris of the separate slates to the 
western country, were calied for by the Resolutions of Congress 
of the 6th September and 10th of October, 1780, and were 
made upon the basis that they were to be “ disposed of for the 
common benefit of the United States.” (a) It was stipulated by 
Congress, in the last Resolution, that the lands to be ceded should 
be disposed of for the common benefit of the United States; be 
settled and formed into distinct republican states, with a .suit- 
able extent of territory ; become members of the ‘American 
, Union, and have the sainc' rights of sovereignty, freedom, and 
independence, as the other states. It was likewise pro- 
*260 vided by *the ordinance of July 13th, 1787, for the gov^ 
\ mm ernment of the territory of the United States northwest of 
the river Ohio, that the legislatures of th,e districts or hew states 
to be erected therein, should ‘‘ never interfere with the>primary 

■ ^ . 

Britain, in 1783, 1818, 1827, and A’sTith France-, in 1803, and with Spain, in 1820, 'aSld 
with in 1831. Vide Elliott’s America^ Diplomatic Code, Washington, 1804, 

2 vols.j which is a most valualifs compilation of all the treati%down to that date, in 
which the United States have any interest. 

fa) Jonraal^f Confed. Congres.ir, vol. vi. pp. 123, 147. Ibid, voh Viih pp. 25^, 
259. Ibid. vol. ix. p. 47. Ibid. vol. x. p. 92. Ibid. vol. xi. p. 160* Ibid.’ VOl. xiU p. 92, 
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disposal of the soil by the United* States, in Congress assembled, 
nor with any regulations Congress may find necessary for secur- 
ing the title in such soil to the bond fide purchaser.’’ (a) ^ 

(6.) By* the constitution of the United States, Con- Kirect of 
gress were, by general laws, to prescribe the manner 
in which 4he public acts, records, and judicial proceedings of 
every state should be proved, and the effect thereof in every 
other state. In pursuance of this power. Congress, by the Act 
of May 26th, 1790, provided the mode by which records and 
judicial proceedings should be authenticated, and then declared 
that they should have such faith and credit given to them in 
every court within the United States, as they had by law or 
usage in the courts of the state from whence the records were 
taken.^ Under this Act it was decided, in the case of Mil/s v. 
Ifiiruee^{b) that if a judgment, duly authenticated, had, in the 
state court from whence it was taken, the faith and credit of 
the highest ifature, viz : record evidence, it must hc^v('. the same 
faith and credit in every other court. It waS declaring the effect 
of the record, to declare the faith and credit that were to be 

• 

(а) For disposing of the lands of the, United States, numerous larul offices have 
been cstuhlislied by Acts of Congress, in llie states of Ohio, Indiana, Illinois, Missouri, 
Louisiana, Mississippi, Alabama, Michigan, and Arkansas, and in lljc territories of Wis- 
consin, Iowa, and Florida.^ Sec Gordon’s Digest of the Laws of the United States, 
1837, pp. 321-389, in which all the statute provisions relative to the dispositio'n of the 
public domain of the United States are collected, and clearly and neatly arranged and 
digested. By the Act of Congress of fieptember 4th, 1841, e. 10, ten per cent, of the 
net proceeds of the sales of the puldic lands, to be made subsequent to the 31st of De- 
cember, 1841, within the limits of the states of Ohio, Indiana, Illinois, Alabama, Mis- 
souri, Mississippi, Louisiana, Arkansas, and Mieliigan, were to be paid to those states 
resplctivcly ; and the residue of those net proceeds, subject to certain provisos, should* 
be divided, half-yearly, among the twenty -six states of the Union, and the District of 
Columbia, and the territories of Wisconsin, Iowa, and Florida, according to their 
respective federal representative population, as iiscertained by the last cci ^^ to be 
applied by the legislatures of the said states to such purposes as they should direct. 

(б) 7 Cranch, 481. • 

1 Although the Act of Congress, May'l, 1H20, prohibits the purchase of lands on account 
of the United States, except by special law, yet thp United States may acquire the legal 
title to land taken as the security of a debt. Ncilson v. Lagow, 12 How. U. S. U8. 

■ 3 By Act of Congress of March 27th, 1804, (2 U. S. Statutes at Large, 299,) it was enacted 
that the provisions o#the Act of 1790 shall apply to tfic territories of tlie United Stittes, 
alttd the countries subject to the jurisdiction of the United Stales. 

‘ • And in all the other domains of the United States which have sinef then either been 

!irepted into territories or admitted as states. 
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given to it.^ The constitution intended something more than 
to make *the judgments of state couits^ pfima facie evidence 
only. It contemplated a power in Congress to give a conclusive 
effect to such judgments. A judgment is, therefore, conclusive 
in every other state, if a court of the particular state where it 
was rendered would hold it conclusive.*-^ Nil debet isruot a' good 
plea in a suit on a judgment in another state, because not a good 
plea in such state. Nul tiel record is the proper plea in such 
a case. The same decision was followed in Harnpton v, 
*261 Connel^{a) and the doctrine contained *in it may 
now be considered as the settled law of the land. It is 
not, however, to be understood, that nul liel record is, in all 
cases, the necessary plea ; but any special plea may be pleaded 
which would be good to avoid the judgment in the state where 
it Vas. pronounced, {b) *And in Mayhew v. Thatcher^ (c) ‘the 


(а) 3 Wheaton, 234 ; and in Wernwag v. Pawling, 5 Gill & JohKson, 500. 

(б) Shumw;iy v. Stillman, 4 Cowen’s Rep. 202. • 

(c) 6 Wheaton, 120. — In Thurber v. Blackbournc, 1 N. II. Rep. 242, it was hbld, 

that ml debet was a good plea to <|cl)t on a judgment of another state when it did not 
appear by the record’ that the (lefendant had notice of the suit. Apd in Spencer v. 
Brock way, 1 Hammond’s Ohio Rep. 122 j Holt v. Alloway, 2 Blackf. tpd. Rep. 108, 
and Hoxie u. Wright, 2 Vermont Rep. 203, the judgment of another state, regularly 
obtained, when the defendant bad been served with process, or had otherwise appeared, 
was held to he conclusive evidence of the debt. But the defendant must have had 
due notice to appear, and he sul)ject to the jurisdiction of the court, or if a foreigner 
or non-resident, he nfust have actually appcarcil to the suit, or the judgment of 
another state will not he deemed of any valjdity.^ This is a plain principle of jus- 
tice, which pervades th(; jurisprudence of this and of all other countries. Kilburn v. 
Woodworth, 5 Johns. Rep. 37. Aldrich v. Kinney, 4 Conn. Rep. 380. Bisscll v. 
Briggs, 9 Muss. Rep. 462. Eisher u. Lane, 3 Wils..Rep. 297. Buchanan v. Rucker, 

1 An action of debt will not lie against an administrator in one static, on a judgment 
obtained egain^f a different administrator of the same intestate, appointed under the 
avthMT;^ of another state. It seems there is no privity between the two administrators, 
lUld the judgment cannot be regarded us one in rtm against the estate as a corporate 
tmity. Stacy v. Thrasher, 6 How. U. S. 44, 60. McLean «. Meek, 11 How. U. S. 1% 

^ la an action upon a bond conditioned for the payment of a debt by instalments, 
plaintiff recovered judgment in New Hampshire for the penalty, and execution was issued 
for thedrst instalment then due. A *Suit having been brought in Vermont on the jddg^ 
ment, it w’as held that the judgment did not create an absolide indebtedness, which would 
sustain an action of debt in the common form, orgby setting forth the judgment, the^ate- 
eution, and the subsequent breaches. Dimmick v. Brooks, 21 yer|||ont R.^669. 

* The 'notice must be sych^os the state giving it is competent to direct. Mere knowl- 
ed^bf the pendency the suit is not sufficient. State tribunals have no anthoHty beyond 
the limits of the state; seems that notice served on a person resident in unpthet state, 
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court would seem to imply that a judgment in one state, 
founded on an attachment in rent, would not be conclusive 


9 East's Rep. 192. Dougjas v, Forrest, 4 Bing. Jiep. 686, 702. Becquet v. MaeCar- 
thy, 2 Barim. & Adolph. 9.51. Bruce y. Wait, 1 Manning & Granger, 1. Pawling v. 
Bird, Pi Jolin^ Rep. 192. Earthman v. Jones, 2 Yerger’s Tcnn. Rep. 484. Miller v. 
Miller, 1 Bailey's* S. C. Rep. 242. Benton o. Burgot, 10 Serg. & Rawle, 240. Rogers 
17. Coleman, Hardin’s Rep. 413. Borden v. Fitch, 1.5 Johns’. Rep. 121. Hall v. Wil- 
liaitls, 6 Pick. Rep. 232. Bates v. Delavan, 5. Paige, 30.5. Bradshaw u. Heath, 13 
Wendell. 407. Sec, also, infra, vol. ii. 120. The doctrine in Mills t^. Duryee, is to be 
taken with the ({ualffication, that in all instances the jurisdiction of the court rendering 
thd judgment m.ay he inquired into, and the plea of nil debet will allow the defendant 
to show that the court had no jurisdiction over his person. It is only when the juris- 
diction of the court in another state is not impeached, either as to the siihjcct' matter 
or the person, that the record of the juxlgjnent is entitled to full faith and credit. The 
^court must have had jurisdiction, not only of lh<‘ muse, but of the juirties, and in that 
casi^^the judgment is Jinal and eonelusive. If the suit in another state was commenced 
by tlie attachment of property, the 'defendant may plead in bar, that no process was 
served on him, and that he never appeared, cither in person or hy attorney. Starbuck 
V. Murray, .5 VVe^ideirs l^‘p. 148. Shumvvay v. Stillman, 6 Wendell’s Rep. 447. 
Wilson c. Niles, 2 Hall’s N. Y. Rep. .3.58. •Gleason v Dodd, 4 Meteaff, 3.33. Story’s 
Comm, on the Conflict of Laws, see. 586-590. Rangely v. \Yel).sicr, 11 N. 11. Rep. 
299.^ But an important distinction is here to be observed, that a proceeding by foreign 


and while he within such state, will not render the foreign judgment binding upon him. 
Ewer V. (Joftin, 1 Cusli. tMu''S.) It. 23. 

1 The recoid of a judgment obtained in another state is of itself prima yi/tic evidence 
that the court pos.sessed the jurisdiction which it as.Mimtnl to exercise. Bank of United 
States V Merchants’ Bank, 7 Gill, 415: and see Moulin v. Ins. Co. 4 Zabr. 222: and one 
who alleges a want ofjuiisdiction must .show' it upon the face of the record according to 
the law' of the state where the judgment was rendered. Laphani v. Briggs, 1 W ins. ( Verm.) 
26. The defendant may plead that he was not .served with process, Kathhonu r. Terry, 
1 R. L 73; D’Arcy v. Ketchum, 11, How. U. S. 16.5; Noyes v. Butler, 6 Barb. *61.3; and 
though the recital upon the record of an appearance by attorney is i/rhun futic evidence 
of an appearance of tin*, party in interest, Houston v. Dunn, 13 Tex. 476, it may be shown 
tha,t the attorney appeared without authority,^ Sherrard v. Neviu.s, 2 Carter, (Ind.) 241; 
Thompson v. Kinmert, 15 111. 415; Bodurtha v. Goodrich, 3 Gray, 508; and see Pearce y. 
Olney, 20 Conn. 544 ; Wilcox v. Kas.sick, 2 Gibbs, (Mich.) 165; Newcomb r. Peck, 17 Vorm. 
302; Hindman v. Mackall, 3 Iowa, 170. ‘ 

^ , The recorj of a judgment pronounced by an inferior tribunal, and which does not admit 
of authentication according to ihe law' of the United Stipes, is not conclusive within the 
oonstitutiohal provision. Taylor v. Barron, 10 Post. 78: so of a jifdgmeut rendered by a 
justice Of the peace in another state. Siiy»ler v. Wi.se, 10 Burr. 157; Kobinson r. Prescott, 
4N. IL450. But a judgment, valid by the laws of the state where it is pronounced, is 
entitled to full faith, though ^either plabitifl’ nor defendant was at the time a resident of 
the state. Randolph v. Keiler, 21 Mis. 657 : so is the probate of*a will wiieu certified con- 
formably to the roqui||ment8 of the Act. Haile i\ Hill^ ^13 Mis. G12. 

In a suit in Now York upon a judgment rendered there, a decree of a competent court 
of Connecticut, eiyoining proceedings in th^t state upon the record, is conclusive evidence 
th^t the judgment was originally procured by fraud as set forth in the decree. Dobson 
0 . Pearce, 2 Kern. 166. / 
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evidence of the debt in other states, if the defendant 
*262 *had not personal notice of the suit, so as to have en- 
abled him to defend it. 

Conjress^ovor Congress have authority to provide for calling 

the militia, forth the militia, to execute the laws of the Union, 
suppress insurrections and repel invasions; and to ^provide for 
organizing, arming, and disciplining the militia, and* for govern- 
ing such part of them as rn^y be employed in the service of the 
United States ; reserving to the state*s, respectively, the appoint- 
ment of the officers, and tlie authority of training the militia, 
according to the discipline prescribed by Congress, {a) The 
President of the United States is to be the commander of the 
militia, when called into actual service. The Act of 28th of 
February, 1795, authorized the President, in case of invasion,# 
or of imminent danger to it, to call forth such number of militia 
most convenient to the scene of action as he might judge neces- 
sary. Tht^ militia so called out are made subject <jo the rules of 
war ; and the law imposes a fine upon every delinquent, to be 
adjudged by a court-martial composed of militia officers only. 


attachment, and against garnishees to judgment and cxccutioji, if binding in the 
state, is conclusive everywhere as a proceeding In rern against movable property and 
debts attached or garnished ; hut the judgment is of no force against the person of 
the debtor who had not been served with process, or appeared in the foreign attach- 
ment, nor against his property in another jurisdietion. Cocliran v. Fitch, I Sand- 
ford’s Ch. R. 142.^ The process by attachment of property of, and of debts due to 
non-residents, or of persons absent from the jurisdiction, will subject the property 
attached to execution upon the judgment or decree founded on the process ; but it is 
considered as a mere proceeding in rem, and not personally binding, or having any 
extra-territorial force or obligation. Story's Comm, on the Conflict of Laws. Ibid, 
sec. 568. Chew v. Randolph, Walker’s ^Miss. R. 1. Overstreet i?. Shannon, 1 Mis- 
souri Rep. 529. A special pica in bar of a suit on a judgment in another state, to be 
valid, must deny, by positive averments, every fact which would go to show that the 
another state had jurisdiction of the person, or of the subject-matter. Hat- 
red V. Barretto, 1 Hall’s N. Y. Rep. 155. • 

(a) Const, art. 1, sec. 8. 

' i Whitney Walsh, 1 Cush. Mass. R. 29. See the case of The Globe, N. Dist. N.*Yy 
Law Rep. February, 1851, p. 488, ivhere the court was of opinion that ajndgmel^ ^m 
rem^ rendered in pursuance of an Act of Ohio, would be aliullity in other statesi ithlws 
the owner of the vessel proceeded again.st appef.red in suit, or had due notice and 
opportunity to make a defence. **See, also. The Velocity, N. Dist. of N. Y., r^rted in 
Law Rep. June, 1850, pc 61. But see the oninion of Mr. Justice Nelson, reversing the 
decree .of the district judge in the case of The Globe. C. C. North Dist N. Y. Deo^ 1868: 
Law Rep. W'.. See Ridley v, Ridley, 24 Miss. 648 ; Woodruff v. Taylot) 80 Verm. 6(L . 
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These militia courts-martial are to be held an^ conducted in 
the manner prescribed by the articles of war ; and the Act of 
18th of April, 1814, prescribes the manner of holding them. 

During the war of 1812, the authority of the President of 
the United States over the militia became a subject of doubt 
and difficulty, and of a collisiori of opinion between the general 
governmeirt and the governments of some of the states. It was 
the opinion of the government of Connecticut, that the militia 
could not be called out, upon the requisition of the general 
government, except in a case declared and founded upon the 
existence of one of the specified exigencies; that, .when called, 
out, they could not be taken from under the command of the 
officers duly appointed by the states, or placed under the imme- 
diate command of an officer of the army of .the United States. 
Nor could the United States lawfully detach a portion of the 
privates from the body of the company to tvhich they ' 
belonged, and which was organized with propeir officers. *263 
This would, in the opinion of the government of Con- 
necticut, impair, and eventually destroy, the state militia. When 
the militia i\ro duly called in to the service of the United States, 
they must be called as militia, furnished with proper officers by 
the state. 

Similar difficulties arose between the government of the 
United States and the state of Massachusetts, on the power of 
the national government over the militia. Both those states 
refused to furnish detachments of militia fpr the maritime fron- 
tier, on an exposition of the constitution, which they deemed 
sound and just. 

In Connecticut the claim of the governor, to judge whether 
the exigency existed, authorizing a call of the inilitia of that 
state, or any portion of it, into the service of the Union, the 
claim on the part of Jhat state to retain the command of the 
militia, ‘when duly ordered out, as against any subordinate offi- 
► cer of the army of the United States, were submitted to, and 
received the strong and decijjed sanation, not only of the gov- 
ernor and council of that s1|ite, but of the legislature itself, (a) 


'(a) Beo Official Documents of the State of Connecticut, August, ? 812 . The jeal- 
oiisy of the exercise of any power (other than that of the local goyemments) orer the 
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In Massachusetts, the governor consulted the judges of the 
Supreme "Judicial Court as to the true construction of the con- 
stitution on these very interesting points. The judges of the 
Supreme Court were of opinion that it belonged to the gov- 
ernors of the several states to determine when any of the 
exigencies contemplated by the constitution <of tiee United 
• States existed, so as to require them to plate the militia, 
*261 or any part *of it, in the service of the Union, and under 
the command of the President. It was observed, th4t 
the constitution of the United States did not give that right, 
by any express term; to the President or Congress, and that the 
power to determine when the exigency existed, was not prohib- 
ited to the states, and that it was, therefore, as of course, re- 
served to the states. A different construction would place all 
the militia in effect at the will of Congress, and produce a rrfili- 
tary consolidation these states. The Act of 28th of February, 
1795, vested in the President the power of calling forth the 
militia when any one of the exigencies existed, and if to that 
be superadded the power of determining when the casus fwderis 
occurred, the militia would, in fact, be under the* President's 
control. 

As to the question how the militia were to be commanded, 
when duly called out, the judges were of opinion that the Presi- 
dent alone, of all the oflScers acting under the United States, 
was authorized to command them, and that he must command 
them, as they were organized under officers appointed by the 
states. The militia.could not be placed under the command of 
auy officer not of the militia, except that officer be the President 
of .the United States. But the judges did not determine how 
the militia were to be commanded, in case of the absence of the 
l^aiWant, and of a union of militia with troops of the United 
Slates; and whether they were to act under* their separate 
officers, and in concert as allied forces, or whether the officer 
present who was highest in rank, be he of the militia or of the 
federal troops, was to command the whole, was a difficultj^end 

. II 

(9k 

militia, wa3 v^ry strongly manifested by the legislature and people of Coniieeticut, as 
early as 1693 , when they^fearlcssly and succesHfuIly resisted the claim of Governor 
FljSteher, of Nesi York, resting on a commission for that purpose, from the king, to 
^ excluslvtt op«iiatM>d of the militia of Connecticut. I Trum bull's 4LC-4U. 
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perplexing question, which the judges did not undertake to de- 
cide. (a) 

The President of the United States declared, that these con- 
structions of the constitutional powers of the general gov- 
ernment over the militia were novel and unfortunate, * and *265 
he was (5>idei)tly and decidedly of a different opinion. 

‘ He observed, in his message to Congress on the 4th November, 
1812, tliat if the authority .of the United States to call into ser- 
vice and to command the militia, could bo thus frustrated, we 
were not one nation, for the purpose most of all* requiring it. 
These embarrassing questions, and the high authority by which 
each side of the argument was supported, remained unsettled 
by the proper and final decision of the tribunal that is compe- 
tent to put them to rest, until the case of Martin v. Molt^ {b) in 
18^7. In that case it was decided and settled by the Supreme 
Court of the Utiited States, that it belonged exclusively to the 
President to^judge when the exigency arises, in which he had 
authority under the constitution to call forth the militia, and 
that his decision was conclusive upon all other persons. 

The case of Houston v. Moore (c) settled some important 
questions arising upon the national authority over the militia. 
The Acts of Congress already referred to, and the Act of 8th 
March, 1792, for (establishing a uniform militia, were considered 
as covering the whole ground of congressional legislation over 
the subject. The manner in which the militia were to be or- 
ganized, armed, disciplined, and governed, was fully prescribed ; 
provision was made for drafting, detaching, and calling forth 
the state quotas, when requested by the President. His orders 
were to be given to the chief executive magistrate, or to any 
militia officer he might* think proper. Neglect or refusal to 
obey his orders A\'as declared to be a public offence, and*t^ub- 
* jected the offender to {rial and punishment, to be adjudged by a 
court-martial, and the mode of proceeding was perspicuously 
detailed. 

The question before the Supreme »Court of the United States 
was, whether it was competent for a court-martial, deriving its 
jurisdiction under state authority, to try^and punish militia-men, 

(a) 8 Mass. Kep. 548. (6) 12. Wheaton, 19. 

VOL. I. 


25 


(c) 5 Wheaton, 1. 
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• *266 drafted, detached, and called forth by the President *into 

' the service of the United States, and who had refused 
or neglected to obey the call. The court decided that the 
militia, when called into the service of the United States were 
not to be considered as being in that service, or in the character 
of national militia, until they were mustered at tbc place of 
rendezvous, and that until then, the state retained a*right, con- 
current with the government of the United States, to*punish 
their delinquency. But after the militia had been called forth, 
and had entered into the service of the United States, their * 
character changed from state to national militia, and the au- 
thority of the general government over such detachments was 
exclusive. Actual service was considered by Congress as the 
criterion of national militia, and the place of rendezvous was the 
terminus a quo the service, the pay, and subjection to the articles 
of war, were to commence. And if the militia, when called into 
the service « of the United States, refuse to obey tlie order, they 
remain within the ^military jurisdiction of the state, and it is 
competent for the state to provide for trying and punishing 
them by a state court-martial, to the extent and in the manner 
prescribed by the Act of Congress. The Act of Pennsylvania, of 
1814, provided for punishing, by a state court-martial, delin- 
quent militia-men, who were called into the service of the 
United States, and neglected or refused to serve ; and they were 
tb be punished by the infliction of the penalties prescribed by 
the Act of Congress, and such an Act was held not to be repug- 
nant to the constitution and laws of the United States. It was 
the lawful exercise of concurrent power, and could be concur- 
rently exercised by the national and state courts-martial, as it 
was authorized by the laws of the state, and not prohibited by 
l^os^f the United States.. It would remain to be so exercised, 
until Congress should vest the power exclusively elsewhere, or ' 
until the states should devest their courts-martial of such a 

jurisdiction. This was the decision in ' the first instance, 

* 267 of the Supreme * Court of Pennsylvania ; (a) and it^was , 

affirmed, on appeal, by the* majority of the Supreme 
Court of the United Ststes. 

(a) Moore v. Houston, 3 Serg. & Bawle, 169. 
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(7.) The authority of Congress to appropriate public powers of 
moneys for internal improvements, has been much dis- tcTii^fornai* 
cussed on public occasions, and between the legislative 
and executive branches of the government; but the 
poini^has never been brought under judical consideration. 

It has T!^een conlended, that, under the power to establish 
post-officesf and post-roads, and to regulate commerce among 
the statues, and to raise moneys to provide for the general wel- 
fare, and as incident thereto. Congress have the power to set 
apart funds for internal improvements in the states, with their 
assent, by means *of roads and canals. Such a power has been 
exercised to a certain extent. It has been the constant practice 
to allow to the new states a certain proportion of the proceeds 
arising from tlic^ sale of public lands, to be laid out in the con- 
struction of roads and canals within those states, or leading 
thereto. In 1800, Congress authorized a road to be opened from 
Nashville, in ^Vnmessee, to Natchez ; and in 1809, tkicf author- 
ized the canal of Carondelot, leading from Lake Pontchartrain, 
to be extended to the river Mississippi. So late as the 8th of 
August, 1846, Congress granted lands to aid in the improvement 
of the Fox and Wisconsin rivers, and to connect the same by a 
canal ^ in the state of Wisconsin. The Cumberland road was 
constructed unddr the Act 'of March 29th, 1806, and this road 
had been made under a covenant with the state of Ohio, by the 
Act of April 30, 1802, that a portion of the proceeds of land!^ 
lying within that state should be applied to the opening of the 
roads leading to that state, with the consent of the states 
through which the roads might pass. But the expenditures on 
that road far exceeded the proceeds of sales of public lands in 
Ohio, and, in 1817, the President of the* United States objected 
^to a bill, on the ground that the constitution did not extoid to 
making roads and canals, and improving watercourses through 
the different states ; nor could the assent of those states confer 
the power. Afterwards, in 1822, the President objected to a bill 
appropriating njoney for repairing the Cumberland road, and 
establishing gates and tolls ^n it. 

On these and other occasions, there has 'been a great 
* and decided difference of opinion between Congress and * 268 
the President on the constitutional question. President 
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Jefferson, in his message of December 2d,. 1806, and President 
Madison, in his message of December Sd, 1816, equally denied 
any such power in Congress. On the other hand, it appears that 
Congress claim the power to lay out, construct, and improve 
post-roads, with the, assent of the states through which they 
pass. They also clain} the power to open, construct, and im- 
prove military roads on the like terms, and the right to cut 
ca^lils through the several states, with their assent, for jlromot- 
ing and securing ‘internal commerce, and for the more safe and 
economical transportation of military stores in time of war ; and 
leaving, in all these cases, the jurisdictional right over the soil 
in the respective states, (a) 

In fhe inaugural address of President Adams, on the 4th of 
March, 1825, he alluded to this question, and his opinion seemed 
to be in favor of the constitutional right, and of the policy and 
wisdom of the liberal application of the national resources to 
the* internal improvement of the country. He iiitimated, that 
speculative ‘scruples on this subject would probably be solved 
by the practical blessings resulting from the application of the 
power, and the extent and limitations of the general govern- 
ment, in relation to this important interest, settled and acknowl- 
edged to the satisfaction of all. This declaration may bo con- 
sidered as withdrawing the influence of the official authority of 
the President from the side on which it has hitherto pressed, 
alid adding it to the support of the preponderating opinion in 
favor of the competency of the power claimed by Congress, (b) 


(a) In the case of Dickey v. Turnpike Koad Co. 7 Dana, R. 113, the Kentucky 
Court of Appeals decided, that the power given to Congress by the constitution to 
esjtablish post’roads, enabled them to make, repair, keep open, and impi'ove post-roads, 
thoj should deem the exercise of the power expedient. But in the exercise of 
right of eminent domain on this subject, the United States have no right to adopt 
i|d use roads, bridges, and ferries, constructed and owned by states, corporations, or 
ladiyidaals^ without their consent, or without making to the parties concerned just 
compeusation. If the United States elect to u.se such accommodations, without the 
performance of such a j)revious condition, they stand upOn the same footing, and are 
subject to the same tolls and regulations, as « private individuals. This important 
derision Was well supported by sound reasoning, 

(h) In Februarytl837, after jui animated debate, the House of Representatives, by 
a vote of lOl to 67, voted to appropriate $.30,000 for* the continuation of surveys of 
rout^l^r roads tnd canals. In April, 18.30, on the Jbill, in the House of Representa- 
tives, S’oonstruct a road from Buffalo, in New York, through Washington to New 
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Orleans, great objection was made to the constitutionality of the power, and tho 
House, by a vote of 105 to 88, rejected the bill, though probably the vote was gov- 
erned, in part, by other considerations j for other bills, for aiding the making roads 
and canals, passed into laws during that session, and their avowed purpose was the 
great object of internal improvement. President Jackson, in 1830, declared himself 
to be of opinion, that Congress did not possess the constitutional power to construct 
roads ^d canals, or appropriate money for improvements of a local character ; but he 
admitted that the right to make appropriations for such, as were of a national character 
had been so gdherally acted upon, and so long acquiesced in, lus to justify the exercise 
of it, on ^he ground of continued usage. He objected, upon that distinctioif, to 
the bills authorizing subscriptions to the Maysvillc and Rockville Road Companies, 
as not being within the legitimate powers of Congress. The great question concern- 
ing the power of Congress to appropriate moneys for internal improvements within 
the states, remained still as unsettled as ever, as late as the 3d of August, 1846 ; for 
on that day President Polk objected to .and defeated the bill, which had passed both 
houses of Congress, for appropriating $1,378,4.50, for separate and distinct objects of 
internal improvement, in certain harbors, rivers, and lakes in various parts of the 
United States. The President denied the existence of a constitutional power in the 
federal government tb construct works of internal improvement within the states, or 
to appropriate moneys from the treasury for that purpose. ITc considered the absence 
of such a power to be a principle of construction well settled, and that the inexpe- 
diency of the power was demonstrated in the exercise of it in that cisc ; for the bill 
contained appropriations of rngney for more than twenty objects of internal improve- 
ment, called, in the bill, liaVbors, ut places which have never been declared by law 
either ports of ciifry or delivery, and at which there has never been an arrival of for- 
‘ eign mcrchandine, and from which there has never been a vessel cleared fora foreign 
country. The constitutional scruples of the President went, in their application in 
this case, to interdict the necessary, and, in jny opinion, the clearly constitutional 
jurisdiction and discretion of Congress, ‘‘to regulate commerce with foreign nations 
and among the several states,” as to the improvement of the navigation of the many 
rivers, harbors, and great lakes within the United States, and on wliicli waters is c’ar- 
riod an immensely valuable commerce. This strict construction of the constitution 4s 
in striking contrast with that largo construction which has been given to the consti- 
tution, in autliorizing Congress to admit new states into tho Union, and to which wc 
have already alluded in a preceding note. See anfc, p. 259. The rightful power of 
the general government to dirt;ct the improvement of the navigation of tho internal 
waters of the United States for the commercial use of the Union, and to apply the 
revenues thereof for that purpose, ajipcars to me to result from a sound const^ction 
of the constitution. It is one of its great and essential objects. The Mississippi, for 
in.stance, with its millions of inhabitants, and gr5at cities and towns on its baaks, C4\Jl% 
* loudly for means to clear and remove obstructions to a safe navigation. The states 
cannot do it, and the improvement must eorae, if it comes at all, from the general 
government. The whole Union is deeply interested in the safe and easy navigation 
of the groat rivers and lakes witHin the limits of tho United States, and bordering on 
two or more states. It makes no difference in fcason or policy in tho necessary ap- 
plication of the power, whether the rivers or lakes are divided by two or more states. 
It is sufficient for tho power, if the Ihiprovemcnt to be called for be general in its 
object, and for national purposes, and for the regul^ion, safety, and facility of com- 
merce. All navigable waters, not land-locked within a stafe, whether they be rivers, 
halbors, gulfs, bays, lakes, or coasts of the ocean, are, and were intended to bo, and 
45 * 
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ought to be, snbserviont to the power to regulate commerce with foreign nations, and 
among the' several states. Tliey fall within the congressional power, and are subject 
to the regulation of the United States, and they are entitled to the patronage, protec- 
tion, and pecuniary su[)port of the general government. This power is justly to bo 
applied to the erection of light-houses, buoys, piers, breakwaters, harbors, and for 
clearing obstructions, and deepening ■ and widening navigable waters. The United 
States have the exclusive command of the revenues derived from commerce aivl navi- 
gation, and the reason, justice, ^and policy of holding this power to exist m Congress, 
and that it sljould be liberally and largely applied, strike me with obvious and dcci- 
sive^rcc. The grant of commercial power to Congress is general, and piiist rest 
essbntially in its application in the discretion of Congress, and in its judgment as to 
the importance of this exercise of the power to the promotion and security of com- 
merce among the states and with foreign nations. There docs not appear to be any 
jufit ground for constniing the power strictly and within straight and narrow lines. 
A grant of general powder for great national objects ought to be liberally construed to 
be made adequate to all future exigencies within .the scope of this power. There 
does not appear to be any color in the constitution for prescribing arbitrary lines and 
limits to the power to regulate commerce. 

Mr. Justice Story, in his Commentaries on the Constitution of the United Stiftes, 
vol. ii. pp. 429-440, and again, pp. .'ll 9-538, has stated, at large, the arguments for 
and against the proposition, that Congress have a constitutional authority to lay taxes, 
and to apply th^. power to regulate commerce, as a means directly Lb encourage and 
protect domestic manufactures ; and without giving any opinion of his own on that 
contested doctrine, he has left the reader to draw his own conclusions. I should 
think, however, from a view of the arguments as stated, that every mind which has 
taken no part in the discussion.s, find felt no prejudice or territorial party bias on 
either side of the question, would deem the arguments in favor of the congressional 
power vastly superior. The learned commentator I should apprehend to be decidedly 
of that way of thinking. lie says, “ that the commercial system of the United States 
has been employed sometimes for the purpose of revenue ; sometimes for the purpose 
of prohibition j sometimes for the purpose of retaliation and commercial reciprocity ; 
soi^ietimcs to lay .embargoes ; sometimes to encourage domestic navigation, and the 
shipping and mercantile interest, by bounties, by discriminating duties, and by special 
preference and privileges j and sometimes to regulate intercourse, with a view to hicre 
political objects, such as to rejicl aggressions, increase the pressure of war, or vindi- 
cate the rights of neutral sovereignty. In all these cases, the riglit and duty have 
been conceded to the national government by the unequivocal voice of the people.*’ 
'Mr* Syuuilton, in his argument in the cabinet in February, 1791, on the national 
bftpk, considered the regulation of policies of insurance, of salvage upon goods found 
^ aoa, t)^ regulation of ]>ilots and of foreign bills of exchange, as coming within 
, power to regulate commerce. Ibid. p. 519, note. 
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LECTURE XIII. 

t 

OF THE PRESIDENT. 

The title of the present lecture may conveniently be exam- 
ined in the following order : 1. The unity of this department. 
2. The qualifications required by the constitution for the office 
of President. . 3. The mode of his appointment. 4. His dura- 
tion. 5. His support. 6. His powers. 

fl.) By the donstitution, it is ordained that the executive 
power shall be vested in a President, (a) 

The objecimof this department is the execution pf lj\iitvoftho 
the law ; and good policy dictates that it should be.powcT?'® 
organized in the mode best calculated -to attain that end with 
precision and fidelity.^ .Consultation is necessary in the mak- 
ing of laws. The defect or grievance they are intended to 
remove must be distinctly perceived, and the operation of the 
remedy upon the interests, the inorals, and the opinion of the 
community, profoundly considered. A comprehensive knowl- 
edge of the great interests of the nation, in all their complicated 
relations and practical details^, seems to be required in sound 
legislation ; and it shows the necessity of a free, full, and per- 
fect representation of the people, in the body intrusted with the 
legislative power. But when laws arc duly made and promul- 
gated, they only remain to be executed. No discretion is sub- 

(a) Art. 2, sec. 1. ^ ? 


1 The executive branch of the Government of the United Statc.*^ is organized under six 
Departments, viz : The State Department, the Treasury Department, the War Depart- 
ment, the Navy Department, the Post-Oflice Department, and the Department of the In- 
terior; at the head of each of which there U a secretary, appointed by the President, by 
and with tiie advice and consent of the Senate; but subject to removal by the President 
alone. The Department of the lnterior%as created by an Act of Coiigtess, passed March 
8, c. 108, 1849. This Department has a general autlfority of supervision and appeal 
over the subjects of Patents, Public Lands and Mines,, Iad&n'*Aliairs, Pensions, Public 
Buildings, thp* Accounts of Marshals, Clerks, and Public Officers, as '^ell ns over other 
minor subjects* 
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mitted to the executive officer. It is not for him to deliberate 
and decide upon the wisdom or expediency of the law. What 
h9.s been once declared to be law, under all the cautious forms 
of deliberation prescribed by the constitution, ought to receive 
.prompt obedience. The charactcristical qualities re- 
* 272 quircd in the * * executive department are pr(r*iiptitude, 
decision and force ; and these qualities are most likely 
to*exist when the executive authority is limited to a single per- 
son, moving by the unity of a single will. Division, indecision,* 
and- delay, are exceedingly unfavorable to that steady and vig- 
orous administration of the law, which is necessary to secure 
tranquillity at home, and command the confidence of foreign 
nations. Every government, ancient and modern, which has 
been constituted on different principles, and adopted a com- 
pound executive, has suffered the evils of it; ‘and the public 
interest has been sacrificed, or it has languished under the in- 
convenfences of an imbecile or irregular adminfetration. In 
those states which have tried the project of executive councils, 
the weaknjess of them has been strongly felt and strikingly dis- 
played ; and in some instances in which they have been tried, 
(as in Pennsylvania and Georgia,) they were soon abandoned, 
and a single executive magistrate created, in accordance with 
the light afforded by their own experience, as well as by the 
institutions of their neighbors. 

Unity increases not onjy the efficacy, but the responsibility 
of the executive power. Every act can be immediately traced 
and brought home to the proper agent. There can be no con- 
cealment of the real author, nor, generally, of the motives of 
public measures, when there are no associates to divide or to 
ina6k* responsibility. There will be much less temptation to 
' depart^rom duty, and much greater solicitude for reputation, 
when there are no partners to share the odium, or to communiT ' 
cate Confidence by their example. The eyes of the people will 
be constantly directed to a single conspicuous object*, and, for 
these reasons, De Lolme (ci) considered it to be a sound axiom 
of policy, that the executive powef was more easily confined 
when it was one. If Uie execution of the laws,” he observes. 


(a^ Const, of Eiigland„p. 111. 
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‘‘ be intrusted to a number of hands, the true cause of 
public evils is hidden. * Tyranny, in such states, does *273 
not always beat down the fences that are set around 
it, but it leaps over them. It mocks the efforts of the people, 
not because it is invincible, but because it is unknown.” The 
justness of these reflections might be illustrated and confirmed, 
by a review of the proceedings of the former council of ap- 
pointment in New York, under the constitution of 1777, All 
efficient responsibility was there lost, by reason of the con- 
stant change of the members, and the difficulty of ascertain- 
ing the individual to whom the origin of a bad appointment 
Was to be attributed. 

(2.) The constitution requires (a) that the President 
shall be a natural-born citizen, or a citizen of the cations for 
United States at the time of the adoption of the con- ^ 
stitution, and that he shall have attained to the age of thirty- 
five years, an^ shall have been fourteen years a resident within 
the United States. Considering the greatness of the trust, and 
that this department is the ultimately efficient executive power 
in government, these restrictions will not appear altogether use-* 
less or unimportant. As the President is required to be a native 
citizen of the United States, ambitious foreigners cannot intrigue 
for the office, and the qualifications of birth cuts off' all those 
inducements from abroad to corruption, negotiation, and war, 
which have, frequently and fatally harrassed the elective mon- 
archies of Germany and Poland, as well as the pontificate at 
Rome. The age of the President is sufficient to have formed 
his public and private character; and his previous domestic 
residence is intended to afford to his fellow-citizens the oppor- 
tunity to attain a correct knowledge of his principles and 
capacity, and to have enabled him to acquire habits of-rittach- * 
ment and obedience to the laws, and of devotion to the public 
welfare. 

(3.) The mode of his appointment presented one of Mode of np- 
thfe most difficult and Inomegtous questions that occu-^^"'^*”®^** 
pied the deliberations of th^ assembly which framed the consti- 
tution ; and if ever the tranquillity df this nation is* to be 


(a) Art. 3, 1. 
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*274 disturbed, * and its liberties endangered, by a struggle for 
power, it will be upon this very subject of the choice 
of a President. This is the question that is eventually to test 
the goodness and try the strength of the constitution ; and if 
we shall be able, for half a century hereafter, to* contiiyie to 
elect the chief magistrate of the Union with discretion, moder- 
ation, and integrity, we shall undoubtedly stamp the highest 
value on our national character, and recommend our republican 
institutions, if not to the imitation, yet certainly to the esteem 
and admiration of the more enlightened part of mankind. The 
.experience of ancient and modern Europe has been unfavorable 
to the practicability of a fair and peaceable popular'election of 
the executive head of a great nation. It has been found impos- 
sible to guard the election from the mischiefs of foreign intrigue 
and domestic turbulence, from violence or corruption ; and man- 
kind have generally taken refuge from the evils of popular elec- 
tions in herc-ditary executives, as being the least eVil of the two.* 
The most recent and remarkable change of this kind occurred 
in France, In 1804, when the legislative body changed their 
elective into an hereditary monarchy, on the avov^’ed ground 
that the competition of popular elections led to corruption and 
violence. And it is a curious fact in European history, that on 
the first partition of Poland, iu 1773, when the partitioning 
powers thought it expedient to foster and confirm all the defects 
of its wretched government, they sagaciously demanded of the 
Polish diet that the crown should continue elective, (a) This 
was done for the very purpo.se of keeping the door open for 
foreign intrigue and influence. Mr. Paley (6) condemns all 
elective monarchies, nnd he thinks nothing is gained by a pop- 
ular choice, worth the dissensions, tumults, and interruptions of 
•Regular industry, with which it is inseparably attended. I 
*275 am not called upon to question the wisdom * or policy lof 
preferring hereditary to elective monarchies among the 
great nations of Europej where different orders and ranks of 
society are established, and large masses' of property accumu- 
lated in the hands of single individuals, and where ignorance 


^ (d) Cox’s Travels in Poland, Russia, &c. vol. i, 

(6) PrincipJ#*,s of Moral and Political Philosophy, 845, 
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and poverty are widely diffused, and standing armies are neces- 
sary to preserve the stability of the government. The state of 
society and of property in this country, and our moral and 
political habits, have enabled us. to adopt the republican prin- 
ciple, and to maintain it hitherto with illustrious success. It 
remairJsn^ be seen, whether the checks which the constitution 
has provided against the dangerous propensities of our system, 
will ultimately prove effectual. The election of a supreme 
executive magistrate for a whole nation, affects so many inter- 
ests, addresses itself so strongly to popular passions, and holds 
out such powerful temptations*to ambition, that it necessarily 
becomes a strong trial to public virtue, and even hazardous to 
the public tranquillity. The constitution, from an enlightened 
view of all the difficulties that attend the subject, has not 
thotight it safe *or prudent to refer the election of a President 
directly and immediately to the people ; but it has confided the 
power to a s^Siall body of electors, appointed in ^ach state, 
under the direction of t he legislature ; aivl to close the opportu- 
nity as much as possible against negotiation, intrigue, and cor- 
ruption, it has declared that Congress may determine the time 
of choosing the electors, and the day on which they shall vote, 
and that the day of election shall be the same in every state, (a)* 
This security has been still further extended by the Act of 
Congress (I?) directing the electors to be appointed in each 
state within thirty-four days of the day of election. 

The constitution (c) directs that the number of electors in 
each state shall be equal to the whole number of senators and 
representatives which the state is entitled to send to Con- 
gress ; and, according to the apportionment of Congress 
* in 1832, the President was to be elected by a majority of * 276 
^94 electors ; and in 1844, the number of electors was re- 
tlu^d to 275. (cl) And to prevent the person in office, at the time 


(а) Art 2-, sec. 1. By the Act of Congress of January 23(i, 1845, c. 1, nnmniform 
time for holding elections for elector! of President and Vice-President in all the 
states was prescribed. It was to be on the Tuesday next after the first Monday in 
the month of November of the year in which they are tp be appointed. 

(б) Act of 1st March, 1792. 3 

(c) Art. 2, sec. 1 . ^ 

(d) This arose from the enlargement of the ratio of representation from 47,700 to 
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of the election, from having any improper influence oa his re- 
election, by hia ordinary agency in the government, it is provided, 
that no member of Congress, nor any person holding an office 
of trnst or profit under the United States, shall be an elector ; 
and the constitution has in no other respects defined the quali- 
fications of the electors, (a) These electors meet in their respec- 
*tive states, at a place appointed by the legislature thereof, on 
the first Wednesday in Dect^mber in every fourth year succeed- 
ing the last election, and vote by ballot for President and Vice- 
President, (for this last officer is elected in the same manner 
and for the same period as the l^resideni,) and one of whom, at 
least, shall not be an inhabitant of the same state with the 
electors. They name in their ballots the person voted for as 
President, and in distinct ballots, the person voted for as Vice- 
President ; and they make distinct lists of all persons voted for 
as President, and of all persons voted for as Vice-President, 
and of the number of votes for tmeh, which lists’uhey sign, and 
certify, and transmit, <iealed, to tlie seat of the governmemt of 
the United States^ directed to the President of the Senate. The 
Act of Congress of 1st of March, 1792, sec. 2, directs, that the 
certificate of the votes shall be delivered to the President of 
"the Senate before the first Wednesday of January next ensuing 
the election. The President of the Senate, on thq second 
Wednesday in P'ebruary succeeding every meeting of the elec- 
tors, in the presence of both houses of Congress, opens all, the 
certificates, and the votes are then to be counted. The consti- 
tution does not expressly declare by lohom the votes are to be 
counted and the result declared. In the case of questionable 
votes, and a closely contested election, this power may be aU- 
important ; and, I presume, in the absence of all legislative 
, < provision on the subject, that the President of the Senate 

^ 277 counts the votes, and * determines the result, and tha^th^ 
two houses are present only as spectators, to witness the 
fairness and accuracy of the transaction,. and to act only if no 


70,680 persons, for a member thelTonse of Representatives ; by which provision the 
number of the House vas reduced from 242 to 223 members^ Act of Congress of 
I84j<, c.47. * ^ 

2' Mfli 1. . 



THE UNITED STATES. 


LEO. XIII.] 

choice be made by the electors, (a) The House of Representa- 
tives, in such case, are to choose immediately^ though the c6n- 
stitution holds their choice to be valid, if made before the fourth 
day of March following. And in the cases of the elections in 
1801 and 1824, as no choice was made, the House of Represent- 
atives**Tbtired and voted, and the Senate were admitted to be 
present spectators. The person havidg the greatest number 
of votes of the electors for President, is President, if such num- 
ber be a majority of the whole number of electors appointed ; 
but if no person have such a majority, then, from the persons 
having the highest number, not exceeding three, on the list of 
those voted for as President, the House of Representatives shall 
choose immediately, by biillot, tlie President. But in choosing 
the President, the votes shall be taken by states, the representa- 
tion from each* slate having one vote. A quorum for this pur- 
pose shall consist of a member or members frqm two thirds of 
the states, a majority of all the states shall bejiecessary to 
a choice. If the House of Representatives shall not choose a 
President, whenever the right of choice shall dofolve upon 
them, before the fourth day of March next following, the# the 
Vice-President shall act as President, as in the case of the 
death or other constitutional disability of the President. (6) 
The person having the greatest number of votes as Vice- 
President, is Vice-President, if such number be a majority of 
the whole number of electors appointed ; and if no person have 
a majority, then, from the two highest numbers on the Ust, the 
Senate shall choose the Vice-President ; a quorum for the pur- 
pose shall consist of two thirds of the whole number of sena- 


(a) In determining the result of the election for President in 1841, it was declared, 
by joint resolution of the two houses of Congress, that one person be appointed teller 
, oil the part of the Senate, and two on the part of the House of Representatives, who 
were, in the presence of the two houses, to make a list of the votes as they shoald be 
declared, and the result declared to tho President of the Senate, who was to be the 
presiding officer, and to announce to the two houses the state of tho vote and tho per- 
sons elected. The Vice-President, i» that case', broke tho seals of the envelopes of 
the votes, and delivered the same ovgr to the tellers to be counted. Tho tellers hav- 
ing read, counted, and made duplicate lists of the v<^cs, they were delivered over to 
the Vice-President, and read, and he then declared the result, and dissolved the joint 
meeting of the two houses. 

(h) Amendments to the Constitution ,\rt. 12. 

VOL. 1. ' 26 
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tors, and a majority of the whole number is necessary to 
^ 278 a choice ; and no person constitutionally ineligible * to 
the office of President, shall be eligible to that of Vice- 
President of the United States, (a) The constitution does not 
specifically prescribe when or where the Senate is to choose a 
Vice-President, if no choice be made by the elector^V I 
presume, the Senate may elect by themselves, at any time before 
the fourth day of March following. • 

The President and Vice-President are equally to be chosen 
for the same term of four years ; (/;) and it is provided by 
law, (c) that the term shall, in all caffes, commence on the 
fourth day of March next succeeding the day on which the 
votes of the cleciors shall have been given. 

In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and 
duties of the office, the same- devolvi? on the Vice-President ; 
and except in cases in which the President is enabled to reas- 
sume the office, th(' Vice-President acts as President during the 
remainder of the term for which the President was elected. Con- 
gress are authorized to provide by law for the case qf removal, 
death, resignation, or inability, both of the President and Vice- 
President, declaring what officer should then act as President ; 
and the officer so designated is to act until the disability be re- 
moved, or a President shall be elected, and who is in thaj; case 
to be elected on the first Wt'diicsday of IIk' ensuing December, 
if time will admit of it, and if not, then on the same day in the 
ensuing year, (d) In pursuance of this (;oiistitutional provision, 
the Act of Congress of March Isl, 1793, see. 9, declared, that in 
case of a vacancy in the office, both of President and Vice- 
President, the President of the Senate pro tempore^ and in case 
th^re should bo no President of the Senate, then the Speaker of 
the House of Representatives for the time being, should act as 
President until the vacancy was supplied. The evidence of a 
refusal to accept, or of a resignation of the office of President 


(а) Amendineiits to ^he Constitution, art, 12. 

(б) Constitution, art. 2, sec. 1. 

(c) of Congress, March 1, 1792. 

*(d) Constitution, art, 2, sec. 1. Act of Conerress, March 1, 1792. 
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and Vice-President is declared, by the same Act of Congress, 
see. 11, to be a declaration in writing, filed in the office of the 
Secretary of State. And if the office should, by the course of 
events, devolve on the Speaker, after the Congress for which the 
last ^eaker was cdiosen had expired, and before the next meet- 
ing ort!;ongress, it might be a question who is to serve, 

*and whether the Speaker of the House of llepresentatives, *279 
then extinct, could be deemed the person intended. 

The mode of electing the rresident appears to be well calcu- 
lated to secure a discreet choice, and to avoid all those evils 
which the partisans of itionarchy have described, and the experi- 
ence of other nations and past ages have too clearly shown to 
be the consequence of popular elections. Had the choice of 
President been referred at once, and directly, to the people at 
large, as one single community, there might have been reason 
to apprehend, and such no doubt was the sense of the conven- 
tion, that it \fauld have produced too violent a content, and have 
been trying the experqiK'iit on too (‘xtended a scale for the 
public virtue, tranquillity, and happiiicjss. Had we imitated the 
practice of^most of the southern states, in respect to their state 
executives, and referred the choice of the President to Congress, 
this would have rend(‘red him too de[)endent upon the imme- 
diate authors of his elevation, to comport with the requisite 
cner<^ of his own department; and it would have laid him 
under temptation to indulge in improper intrigue, or to form a 
dangerous coalition with Ihe fegislative body, in order to secure 
bis continuance in office. All elections by Ihe representative 
body arc peculiarly liable to produce combinations for sinister 
purposes. The constitution has avoided all these objections, by 
confiding the power of election to a small number of select 
individuals in each state, chosen only a few days before tlje 
election, and solely for that purpose. This would ^cemy prima 
facicy to be as wise a provision as the wisdom of man 
could have * devised, to avoid all opportunity for foreign *280 
or domestic intrigue. These jclcctors assemble in separate 
and distantly detached bodies, and they are constituted in a 
manner best calculated to preserve thorn free from all induce- 
ments to disorder, bias, or corruption. Therb is no other mode 
of appointing the chief magistrate, under all the circumstances 
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peculiar to our political condition, which appears to unite in 
itself so many unalloyed advantages. It must not be pro- 
nounced to be a perfect scheme of election, for it has not been 
sufficiently tried. The election of 1801 threatened the tran- 
quillity of the Union ; and the difficulty that occurred in that 
Case in producing a constitutional choice, led to the amend- 
ment of the constitution on this very subject ; but w'^hether the 
amendment be for th(j better or for the worse, may be well 
doubted, and remains yet to be settled ])y the lights of experi- 
ence. The constitution says, that each state is to appoint elec- 
tors in such a manner as the legislature may direct ; and in 
some of the states, the electors have been chosen by the legis- 
lature itself, in the mode prescribed by law. But it is to be 
presumed that there would be less opportunity for dangerous 
coalitions and combinations for party, or ambitious or selfish 
purposes, if the choice of electors was referred to the people at 
large ; andf.this seems now .to be the sense and'^fexpression of 
public opinion and the general practice.^ 

Hifltermof (4.) The President, thus elected, holds his office for 
office. Qjf years, (a) a period, perhgps, reason- 

ably long for the purpose of making him feel firm and indepen- 
dent in the discharge of his trust, and to give stability and some 
degree of maturity to his system of administration. It is cer- 
tainly short enough to place him under a due sense of depen- 
dence on the public approbation. The President is relffigible for 
successive terms, but in practice he has never consented to be a 
candidate for a third election, and this usage has indirectly 
established, by the force ot public opinion, a salutary limitation 
to his capacity of continuance in office. 

His salary. (5.) The support of the President is secured by a 
*^81 ^uprovision *% the constitution, which declares, (&)*. that 
lie shall, at stated times, receive for his services a com- 
pensation, that shall neither be increased nor diminished, during 
the period for which he shall have been elected ; and that he 
shell not receive, within that time, any other emolument from 
the United States, or any of them. This pr 9 vision is intended 

JL 

(а) Constitution, art. 2, sec. 1. 

(б) Art. 2, sec. 1. 
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to preserve the due independence and energy of the executive 
department. It would be in vain to declare that the different 
departirients of government should be kept separate and dis- 
tinct, while the legislature possessed a discretionary control over 
the salaries of the executive and judicial olficers. This would 
be to disregard tlic voice of experience and the operation of 
invariable ^ninciples of human conduct. 'A control over a man’s 
living fls, in most cases, a control over his actions. The consti- 
tution of Virginia considered it as a fundamental axiom of 
government, that the three great and primary departments 
should be kept separate and distinct, so that neither of them 
exercised the powers properly belonging to the other. But 
without taking any precautions to preserve this principle in 
practice, it made the governor dependent on the legislature for 
his annual existence aud his annual support. The result was, 
as Mr. Jefferson has told us, [a) that during tlie whole session 
of the legislcfi^re, the direction of the executive mis habitual 
and familiar. The constitution of Massachusetts discovered 
more wisdom, and it siit the first example in this country, of a 
constitutioijal provision for the support of the executive magis- 
trate, by declaring that the governor should h^e a salary of a 
fixed and permanent value, amply sutlieient, and established by 
standing laws. Those stale constitutions which have been 
made or amended since the establishment of the constitution 
of the United States, have generally followed the example 
which it has happily set them, in this and in many other in- 
stances ; and we may consider it as one of the most 
signal blessings bestowed on *this country, that wejiave *282 
such a wise fabric of government as the constifution df 
the United States constantly before our eyes, not only for our 
national protection and obedience, but for our local iuiitatiqn 
and example. 

(6.) Having thus considered the manner in which po^^rsof 
the President is constituted, it only remains for us to*;*'® 
review the powers with whi<jh he is invested. 

He is commander in chief of the army and navy of the 
United States, and of the militia of the several states, when 


(^) Notes on Virginia, p. 
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called into the service of the Union, {a) The command and 
application of the public force to execute law, maintain peace, 
and resist foreign invasion, are powers so obviously of an execu- 
tive nature, and require the exercise of qualities so characteris- 
tical of this department, that they have always been , exclu- 
sively appropriated to it, in every well-organized government 
upon earth, (b) In lio instance, perhaps, did the <inlightened 
understanding of Hume discover less acquaintance \^ith the 
practical science of government, than when he gave the direc- 
tion of the army and navy, as well as all the other executive 
powers, to one hitndred senators, in his plan of a perfect com- 
monwealth. (c) That of Milton was equally chimerical and 
absurd, when, in his ‘‘ Ready and Easy Way to establish a Free 
Commonwealth,” he deposited the whole executive, as well as 
legislative power, in a single and permanent council of sena- 
tors. That of Locke was equally unwise, for^, in his plan of 
legislation .for Carolina, he gave the whole autiiority, legisla- 
. tive and executive, to a small oligarchical assembly, (d) 
*283 Such specimens *a8 these well justify the observation of 
President Adams, ((?) that a philosopher m^y be perfect 
master of Des^rtes and Leibnitz, may pursue his own inqui- 
ries into metaphysics to any length he pleases, may enter into 
the inmost recesses of the human mind, and make the noblest 
discoveries for the benefit of his species ; nay, he may defend 
the principles of liberty, and the rights of mankind, with great 
abilities and success, aiid, after all, when called upon to produce 
a plan of legislation, he may astonish the world with a signal 
absurdity.” ♦ 


(а) Art, 2, see. 2. 

(б) Mj. Duer, in his Treatise on Insurance, vol. i. 356, intimates, that in time of 
war, a special embargo for a definite period might bo declared by the sole authority 
of the President. I do not perceive any sufficient ground for that opinion in respect 
to Ae legal exevcisc of such a power. 

(c) Hume’s Essays, vol. i. p. 526. 

(flf) Mr. Locke’s very complicated scheme of government, under the title of '‘Fun- 
Constitutions of Carolina,” is inserted at large in Locke's Works, vol. iii. 
pp. *665-678. Those legislative labors of thi|t great and excellent man perished 
unlfeed^ and unregrotted by c- II parties, after an experience of twenty-three years 
had them to be, in the words of Mr. Grahame, the historian, “ utterly worth- 

less an4 ivppracfCcable.” 
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The President has also the power to grant reprieves and par- 
dons for offences against the United States, except in cases of 
impeachment. The Marquis Becearia has contended, that the 
power of pardon does not exist under a perfect administration 
of law, and that the admission of ^lic power is a tacit acknowl- 
edgment of the infirmity of the courts of justice. And where 
is the adifiinistration of justice, it may^bc asked, that is free 
from infirmity? Were it possible, in every instance, to main- 
tain a just proportion between the crime and the penalty, and 
were the rules of testimony and the mode of trial so perfect as 
to preclude every possibility of mistake or injustice, there would 
be some color for the admission of this plausible theory. But, 
even in that case, policy would somelimes require a remission 
of a punishment strictly due, for a crime certainly ascertained. 
This very notion of mercy implies the accuracy of the claims 
of justice. An inexorable government, says Mr. Yorke, in his 
“ Consideratftms on the Law of Forfeiture,” {a) will not only 
carry justice in some inslances to the height of injury, but with 
respect to itself it will be dangerously just. The clemency of 
Massachusetts, in 1786, after an unprovoked and wanton rebel- 
lion, in not inflicting a single capital punishment, contributed, 
by the judicious manner in which its clemency was ap- 
plied, to the more firm * establish inent of their govern- *284 
ment. And this power of pardon will appear to be more 
essential, when we consider, that, under the most (Correct ad- 
ministration of the law, men*wdll sometimes fall a prey to the 
vindictiveness of accusers, the inaccuracy of testimony, and the 
fallibility of jurors. Notwithstanding this powder is clearly sup- 
ported on principles of policy, if not of justice, English lawyers, 
of the first class and highest reputation, {b) have strangely con- 
cluded that it cannot exist in a republic, because nothing higher 
‘ is acknowledged than the magistrate. Instead of falling into 
such an erroneous conclusion, it might fairly be insisted, that 
the power may exist wdth greater safety in free states 1;han in 
any other forms of government ; because abuses of the discre- 
tion unavoidably confided ^to the magistrate in granting par- 


(a) Yorke on Forfeiture, p. 104. ♦ 

(b) Yorke on Fo|feituro, p. 107. Blackst^om. vol, iv. p. 397. 
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dons^ are much better guarded against by the sense of responsi- 
bility under which he acts. The power of pardon vested in the 
President is without any liriiitalioii, except in the single case of 
impeachments, {a) He is checked in that case from screening 
public oflicers, with whom* he might possibly have formed a 
dangerous or corrupt coalition, or who might be his JJhrticular 
favorites and dependaiits. 

Treaty The President has also the power, by and with the 
power. advice and consent of the Senate, to make treaties, 
provided two thirds of the senators present concur, {b) 

Writers on governmoiit have ditlered in opinion as to the 
nature of this power, and whether it be properly, in the natural 
distribution of power, oi^ h^gislative or executive cogriizancej.. 
As ti’caties are declared by the constitution to be a part ot the 
supreme law of the laud, and as, by means of 'them, new rela- 
tions are formed, and obligations contracted, it might seem to 
be more consonant to tiic principles of republica^i government, 


(а) There is no douht that, the power of pardon conferred on the President includes 
the power to pardon absolutely or conditionally. ()i)inions of thc*Atrt)rneys-General, 
March 30, 1820, vol. i. 250, Feb. 25, 1836, vol. ii. 1034. The President may annex a 
condition to the pardon — as, for instance, that the guilty person should quit the United 
States, or join the navy — and if he does not comply with the condition, or breaks it, 
the pardon becomes null and void. If the culprit has not eumi)licd with the condition 
on which it was granted and accepted, lie may be subjected to the ojieration of the 
original conviction and judgment. In England the king has the power, by the com- 
mon law, to grant conditional punlous.^ Tile power of tbe governor of New York to 
grant a conditional pardon, ami the power of a criminal jurisdiction of the same, or of 
a higher degree, to arrest the party who has broken the condition wilfully, and to sen- 
tence and remand him to execution and punisliraent, on duly ascertaining his identity, 
was discussed in the case of The People v. Potter, in the First Circuit of New York. 
The New York Legal Observer for May, 1846, p. 177, rcjiorted I Parker, C, R. 47. 
The Revised Constitution of New York, of 1846, art. 4, sec. .5, grants this conditional 
power of*'pardon to the governor. 

(б) Art. 2, see. 2. 


1 By statute C Geo. 111. c. 12, the prerogative of commuting the sentence of death to 
transportation, in the ca.^e of capital felonies, wag conferred on the crown. In the case of 
Williaq^ Smith O’Brien, convicted of high treason in 184t>, it was doubted whether the 
power illxt ended to high treason | and a declaratory statute was passed, sanctioning the 
commutation. 12 & 13 Viet. c. ^7. • 

Tbe constitutional pow^r of the President to grant a conditional pardon, offering to com- 
mute the sentence of death to that of imprisonment for life, is affirmed by the Supreme 
Court, McLean, J., dissenting. /»Ex parte Wells, 18 How. S. 307. 
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to consider the right of concluding * specific terms of *285 
peace as of legislative jurisdiction. This has generally 
been the case in free governments. The determinations re- 
specting peace, as well as war, were made in the public assem- 
blies of the nation at' Athens and Rome, and in all the Gothic 
govern nients of Europe, when they first arose out of the rude 
institution^ of the ancient Germans. Oh the other hand, the 
preliminary negotiations* which may be required, the secrecy 
and despatch proper to take advantage of the sudden and favor- 
able turn of public afliiirs, seem to render it expedient to place 
this power in the hands of the executive department. The con- 
stitution of the United States has been influenced by the latter, 
more than by the former considerations, for it has placed this 
power with the President, under the advietJ and control of the 
Senate, who are to be considered, for this jnirpose, in the light 
of an executive council. The Pr(‘sident is the constitutional 
organ of confmunicaliofi with foreign powers, and the efiicient 
agent in the conclusion of treaties ; but the cons(Uit of two thirds 
of the senators pres(*nt is essential to give validity to his negotia- 
tions. To Jiavc required the acquiescence of a more numerous 
body, would have bc(*n productive of delay, disorder, imbecility, 
and, probably, in the end, a direct breach of the constitution. 
The history of Holland shows the danger and folly of placing 
too much limitation on the exercise of the treaty-making power. 
By the fundamental charter of Ihe United Provinces, peace 
could not be made without the unanimous consent of the prov- 
inces ; and yet, without multiplying instances, it is sufficient to 
observe, that the immensely important and fundamental treaty 
of Munster, in 1648, was made when Zealand was opposed to 
it; and the peace of 1661, when Utrecht was opposed. So 
feeble are mere limitations upon paper — mere parchm^it baj- 
riers, when standing in opposition to the strong force of public 
exigency. 

The Senate of the United States is a body of men most wisely 
selected for the deposit of ttjis power. They are easily 
assembled, are governed by^ steady, systematic * views, *286 
feel a due sense of national character, aind can act with 
promptitude and firmness. 

The question whether a treaty, constitutionally made, was 
obligatory upon Congress, equally as any other Rational epgage- 
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ment would be, if fairly made by the competent authority, or 
whether Congress iiad any discretionary j)ower to carry into 
effect a treaty requiring the appropriation of money, or other 
act to be done on their part, or to refuse it Iheir sanction, was 
greatly discussed in Congress in Ihe year 1796, and^^^ain in 
1816. The House of Representatives, at the former period, de- 
clared by resolution, ^ihat when a treaty depended for the exe- 
cution of any of its stipulations on afl Act of Congress, it was 
the right and duty of the House to deliberate on the expediency 
or inexpediency of carrying such treaty into effect. It cannot 
be mentioned at this day, without equal regret and astonish- 
ment, that such a resolution passed the House of Representatives 
on the 7th of A])ril, 1790. But it was a naJvcd abstract claim of 
right, never acted upon ; and Congress sluntly afterwards passed 
a law to carry into cth'ct the very treaty with Great Britain, 
which gave rise to that resolution. President Washington, in 
his message to the House of Representatives <)i the ‘lOth of 
March, 1796, explicitly denied the existence of any such power 
in Congress ; and he insisted that every treaty duly made by the 
President and Senate, and promulgated, thenceforward became 
the law of the land. 

If a treaty be ihe law of the land, it is as much obligatory 
upon Congress as upon any other branch of the government, or 
upon the people at large, so long as it continues in force and 
unrepealed. The House of Representatives are not above the 
law, and they have no- dispensing power. They have a right 
to make and repeal Jaws, provided the Senate and President 
concur ; but without such eoncurrenee, a law in the shape of a 
treaty, is as binding upon them as if it were in the shape of an 
Act of Congress, or of an article of the constitution, or of a con- 
^ ..tract made by authority of law. The argument in favor 
*287 of the binding and conclusive efficacy * of every treaty 
made by the President and Senate is so clear and palpa- 
ble, that it has probably carried very general conviction through- 
out the community; and^this may now be considered us the 
decided sense of public opinion. This was the sense of the 
House of Representatif es, in 1816, and the Resolution of 1796 
would not now b6 repeated, {u) 

i ► 

(a) Tfhe treaty-niaj^ Ing power is necessarily and obviously subordinate to the funda- 
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The President is the efficient power in the appoint- President’s 
ment of the officers of government. *He is to nonii- 
nate, and, with the advice and consent of the Senate, 
to appoint, ambassadors, or public ministers and consuls, the 
judges of the Supreme Court, and all other officers whose 
appointments are not otherwise provided for in the constitution; 
but Congress may vest the aj)poiniment ^f inferior officers in 
the President alone, in the courts of law, or in the heads of 
departments, (a) ^ 

The a[)pointment of the subordinate ollicers of government 
concerned in the administration of tlu' laws, belongs, with great 
propriety, to the President, who is bound to sec that the laws 
are faithfully executed, and who is generally charged with the 
powers and responsibility of the executive department. The 
association of the Senate with the Pn'sident, in the ex(‘rcis(* of 
this power, is an exception to the general dele^tion of execu- 
tive authority • iTnd if he were not expressly invested with the 
exclusive’ right of nomination in the instances before us, the 
organization of this department would b(‘ vc’iy unskilful, and 
the government degenerate into a system of cabal, favoritism, 
and intrigue. But the })ower of nomination is, for all the use- 
ful purposes of restraint, ecpiivalent to the })OW('r of appoint- 
ment. It imposes upon the President the same lively sense of 
responsibility, and the same indispensable necessity of meeting 
the public approbation or censure. This, indeed, forms the 
ultimate seeairity that men in public stations will dismiss inter- 
ested considerations, and act wath a steady, zealous, and 
* undivided regard for the public welfare. The advice * 288 


mental laws and constitution of the state, and it cannot changca the form of the gov- 
ernment, or jinnihilate its constitutional powers. Storj^’s Comm, on tlie Consiitiition,, 
vM. iii. see. 1502,2 
(tt) Art. 2, sec. 2. 


1 The power of the President to remove a territorial .pidgo is discussed in United States 
V. Guthrie, 17 llow. U. S. 284. * 

3 When the coneurrence of Congress is ^ecessai^ to give effect to a treaty, it is not the 
law of the land until that concurrence is given. The trei%-making power cannot bind 
or conh'ol the power of the legi'^latnre. .Turner Am. Baptist Union, 5 McLean, 
344. Congress may repeal a treaty so far a.s it is a municipal law, if i^affect subjects 
which are within its legislative power. Taylor v. Morton, 2 ^urtis, C. G. 454. 
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and consent of^ the Senate, which are requisite to render the 
nomination effectual, carfnot be attended, in the nature of the 
case, with very mischievous effects. Having no agency in the 
nomination, nothing but simple consent or refusal, the spirit of 
personal intrigue and personal attachmf3iit must be pretty much 
extinguished, from a want of means to gratify it. On the other 
hand, the advice of efc respectable a body of men will add still 
further inducements to a coolly reflected conduct in the Presi- 
dent, and will be at all times a check on his own misinforma- 
tion or error, (a) 

The remaining duties of the President consist in giving in- 
formation to Ckmgiess of the state of the Union, and in recom- 
mendiiig to their consideration such measures as lie shall judge 
necessary or expedient. He is to convene both houses of Con- 
gress, or either of them, on extraordinary occasions, and he' may 
adjourn them^i case of disagreement, lie is to fill up all 
vacancies, that may happen during the recess 6.? ' the Senate, by 
granting commissions, which shall expire at the end of their 
next session, (h) He is to receive ambassadors and other pub- 
lic ministers, to commission all the officers of the United States, 
and to take care. that the laws be faithfully executed, (o) 

(а) It was settled, in the case of !Murhiiry y, Madison, 1 Criitich, that when a 
person lias been nominated to the Senate for ollice, hy the President, and the Presi- 
dent has received the advice and consent of the Senate to the appointment, and has 
signed the commission, the appointment is final ami complete, and the person ap- 
pointed is entitled to tlie possoNsioii of the commission, and to liold the office until 
constitutionally removed. The principle settlc<l in that case wa.s, that the official acts 
of the heads of the executive department, as organs of the President, which are of a 
political nature, and rest, under the constitution and laws, in executive discretion, 
are not within judicial cognizance. But when duties are imposed upon such heads, 
affecting tlic rights of individuals, and which the President cannot lawfully forbid — 
as, for instance, to record a patent, or furnish the copy of a record — the person, in 
*that case, is tlie officer of the law, and amenable thereto in the ordinary course of jus- 
tice. Dnd. 170, 171, 

(б) In the official opinion given by Mr. Wirt, as Attorney- General of the United 
States, to the President, in October, 1823, he considered that, according to the reason 
and spirit of the constitution, the President has the rightful power to supply vacancies 
in office existing when the appoinbiient is made during the recess of the Senate, though 
the vacancy did Auj^pen before the adjournment of the Senate. The instances ho gives 
of the necessity of such a copstruction and power, arc those in which it was nearly or 
qviite impossible to have sent in a nomination before the adjournment of the Siyiate. 
Opinions of th, Attorneys-Gcncral, vol. i. 476. 

(c) Art. 2 , sec. 2, 3. It ^was considered, in the message of President Jackson to 
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The propriety and simplicity of these duties speak for them- 
selves. The ])owcr of receiving foreign ministers includes in it 
the power to dismiss them, since he alone is the organ of com- 
munication with them, the representative of the peoplf^ in all 
diplomatic negotiations, and accountable to the eoniniunity not 
only for the exeeulion of the law, but for the competent (pialiti- 
cations and conduct of foreign agents. 

In addition to all the precautions which have been Maybe 
mentioned to ]m'vent abuse of the executive trust in 
the mod(‘ of the President’s appointment, his term of 
office and the * precise and definite limitations imposed *289 
upon the exercise of his power, the constitution has also 
rendered him directly amenable by law for rnal-administration. 
The inviolability of any officer of goveriinnmt is incompatible 
with the republican theory, as W(‘ll as with the jirinciples of 
retril)utive jiistic.e. Tlie President, Vice-President, and all civil 
oflaMM's of IheHJnited States, may be impeached by the House 
of Kepresentatives for treason, bril)(*ry, and other liigli cTimes 
and misdemeanors, and, upon conviction by the S(‘nat(^, removed 
from office..(^/) If, then, neither the sense of duty, the force of 
public oi)inion, nor tli(^ transitory nature of the seat, an^ suffi- 
cient to S(‘eure a faithful discharges of the excjcutive trust, but 
the President will use the authority of his station to violate the 
coiistilulion or law of the land, the House of R^^presentatives 
can arrest him in his career^ by resorting to the power of 
impeachment. 

I have now finished a general survey of the office of Presi- 
dent of the United. States ; and, considering the nature and 
extent of tlie powers necessarily incident to that stafion, it was 
difficult to constitute tin; office in such a manner as to render it 


Congress, of the 21st Decenibcr, 1836, in rclntion lo Texas, to be an unsealed ques- 
tion to whom, under the government of tlie United States, strictly belonged the power 
of originally recognizing a new state. It was either necessarily involved in some of 
the great powers given to Congress, or in that given to the President and Senate, to 
form treaties with foreign powers, audio appoint ambassadors and other public min- 
isters, or in that eonferred upon tlie President to receive ministers from foi'eigii nations. 
It was admitted to be most expedient, that the reeogitition of the indepondenee of a 
newly assumed state should be left to the decision of Congress, and especially when 
the exorcise of the power would probably lead to war. * 

(a) Art. I, see. 2, and art.^, sec. 4. 

VOL. I. 27 
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equally safe and useful, by combining in the structure of its 
po\yers a due proportion of energy and responsibility. The 
first is necessary to maintain a firm administration of the law ; 
the second is equally requisite, to preserve inviolate the liberties 
of the people. The authors of the constitution appear to have 
surveyed the two objects with profound discernment, and to 
have organized the Executive department with consummate 
skill. 
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OF THE JUDICIARY DEPARTMENT. 

As the judiciary power is intrusted with the administration 
of justice, it interferes more visibly and uniformly than any 
other part of government, with all the interesting concerns of 
social life. Personal security and private property rest entirely 
upon the wisdo*m, the stability, and the integrity, of the courts 
of justice. In the survey which is to be takem of the judiciary 
establishmeflUof the United States, we will in the, present lec- 
ture consider, (1.) "I'he judges, in relation to their appointment, 
the tenure of their oHice, and tlndr support and reponsibility ; 
(2.) The structure, powers, and olFicers of the several courts. 

I. The constitution (a) declares that “the judicial power of 
the United States shall be vested in one Supreme Cou^rt, and 
in such inferior courts as the Congress may from time to time 
ordain and establish.” In this respect it is mandatory upon the 
legislature to establish courts of justice commensurate with the 
judicial power of the Union.* Congress have , no discretion in 
the case, (h) They were bound to vest the whole judicial power, 
in an original or appellate form, in the courts mentioned and 
contemplated in the constitution, and to provide courts infe- 
rior to the Supreme Court, in which the judicial power, unab- 
sorbed by the Supreme Court, might be placed. The^udicial 
power of the United States is, in point of origin and 
title, equal *with the other powers of the government, *291 
and is as exclusively vested in the courts created by or 
in pursuance of the constijbution, js the legislative power is 
vested in Congress, or the executive power in the President, (c) 

_ • 

(а) Art. 3, sec. 1. • 

(б) Martin v. Hunter, I Wheaton, 328-337. • 

(c) St(^ry'8 Comm. vol. iii. pp. 4^9-456. 
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The President is to nominate, and, by and with the advice and 
consent of the Senate, to appoint “judges of the Supreme 
Court, and all other officers whose appoinltnents are not therein 
otherwise provided for, and which shall be established by law. 
But Congress may, by law, vest the Appointment of such infe-, 
rior officers as they think proper, in the President alone, in 
the courts of law, or ia the heads departments.” {^a) It has 
never been judicially settled, but it has been very au/horita- 
tively and very wis(‘ly setth'd by the uniform jmictiee of the 
government, that the judges of the District Courts are not infe- 
rior offic(irs, wliose appointments might be withdrawn by law 
from the IVesident and Senale, and j>lac(‘d in other hands. 

Judicial in- The advantages of the mode of appoijitmejit of 
dependence, officers by the President and Senate, have been 

already considered. The mode is peculiarly fit and propt'f in 
respect to the judiciary department. I'lie just and vigorous 
investigation and puni>hnient of every species^ of fraud and 
violence, and the exercise of the power compelling every man 
to the punctual perfon nance of bis contracts, arc grave duties, 
not of tlie most popular character, though the faithful discharge 
of them will certainly command the calm approbation of the 
judicious observer. The fittest men would probably have too 
much rcserveduess of manners, and severity of morals, to se- 
cure an elcetioii resting on universal sulfrage. Nor can the 
mode of appointment by a large (hdiberative assembly be enti- 
tled to unquali%d approi)alioii. Tlien^ are too many occasions, 
and too much temptation for intrigue, party ])rejudice, and local 
interest, to permit such a body of men to act, in respect to such 
appointments, with a sufficiently single and steady rc- 
*292 gard for the general welfare. ""In ancient Rome, the 
pra‘tor was annually chosen by the people, but it was in 
the comitia by centuries, and the choice was confined to persons ' 
belonging to the patrician order, until the close of the fourth 
century of the city, when the office was' rendered accessible to 
the plebeians ; and when t,hey became licentious, says Montes- 
quieu, (b) the oflice became corrupt. The popular elections did 
very well, as he observes, so long as the people were free, and 


(a) Const, art. 2, sec. 2.^ 


(6) Esprit des Lois, liv. yiii. c. 12. 
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magnanimous, and virtuous, and the public was without corrup- 
tion. But all plans of government which suppose the people 
will always act with wisdom and integrity, are plainly Utopian, 
and contrary to uniform experience, .Government rmist be 
framed for man as he is, afld not for man as he would be if he 
were free from vice. Without referring to those cases in our 
own country, where judgife have been annually elected by a 
populap assembly, we may take the less inviduous case of 
Sweden. During the diets which preceded the revolution of 
1772, the states of the kingdom sometimes appointed commis- 
sioners to act as judges. The strongest party, says Catteau, (a) 
prevailed in tlie trials that came before them, and persons con- 
demned by one tribunal were acquitted by another. 

By the constitution of the United States, {b) “ the judges, 
botli of the Supreme and inferior courts, are to hold their offices 
during good behavior ; and they are, at stated times, to receive 
for their servTc«s a compensation, which shall not bc^ diminished 
during their continuance in office.” The tenure of the office, 
by rendering the judges indepinident, both of the government 
and people^ is admirably fitted to produce the free exercise of 
judgment in the discliarge of their trust. This principle, which 
has been the subject of so much deserved eulogy, was derived 
from the English constitution, (c) The English judges 
anciently held their seats "" at the pleasure of the king, ^ 293 
and so does the lord chancellor to this day. Jt is easy 
to perceive what a dangerous* influence this n^ust have given 
to the king in the administration of justice, in cases where the 
claitns or pretensions of the crown were brought to bear upon 
the rights of a private individual. But, in the time of Lord 


(a) Vk'W of Sweden, c. 8. 

. (6) Art. 3, sec. 1. . • • 

(c) The high judicial officer in the ancient kingdom of Aragon, culled the Justicia, 
and appointed by the king, having repeatedly and boldly protected private individuals 
from the persecutions of the crown, was, in more than one instance, removed from 
office at the instance of the king. To guard against the like prostration of the inde- 
pendent discharge of duty, it was provided, by a* statute of Alfonso V., in 1442, that 
the justice should continue in offi^ ^uring life, removable only on cause by the 

king and the cortes united. Prescott's Hist, of Ferdinand |||id Isabella, vol. i. Int. 
• p. 108. This was the most ancient precedent in favor of the establishment of an in- 
dependent judiciary, and it did great credit to the wisdom and spirit of the free states 
of Aragon. ^ 

27 * 
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Coke, (a) the barons gf the exchequer were created during good 
behavior, and so ran the commissions of the common-law 
judges at the restoration of Charles II. (b) It was still, how- 
ever, at the pleasure of the crown, to prescribe the form of the 
commfssion, until the Act of Settlefnent of 12 and 13 Win. Ill; 
c*. 2, which was in the nature of a fundamental charter, impos- 
ing further limitations upon theVroWn, and adding fresh securi- 
ties to the Protestant succession, and the riglits and liberties of 
the subject. It established that the commissions of the judges 
be made qinividhi se bene gxsserint, though they were still to be 
removable upon the address of bolh houses of Parliament, (c) 
The excellence of this provision has recommended the adoption 
of it by other nations of Europe. It was incorporated into one 
of the modern reforms of the constitution of Sweden, (d) and 
it was an article in the PVench constitution of 1791, and in the 
French constitution of 1795, and it was inserted in the consti- 
tutional charter of Louis XVIII. The same sta’ble tenure of 
the judges was contained in a provision in the Dutch constitu- 
tion of 1814, and it is a principle which likewise prevails in 
most of our state constitutions, and, in some of them, under 
modifications more or less extensive and injurious. 

In monarchical government s, the independence of the 
*294 * judiciary is essential to guard the rights of the subject 
from the injustice of the crown ; but in republics it is 
equally salutary, in prot(*cting the constitution and laws from 
the encroachments and the tyranny of faction. Laws, however 
wholesome or necessary, arc frequently the object of temporary 
aversion, and sometimes of po)uilar resistance. It is requisite 
that the courts of justice should be able, at all times, to present 

(a) 4 Inst. 117, 

*{b) 1 ^d. 2. Charles L, in his message to Parliament, July 5tli, 1641, informing- 
them of having signed the bill for abolishing the high commission court and the star 
chamber, added, also, that ho liad granted that the judges should thereafter hold their 
places qmnidiu sa bene ;icssfriut. Hume, in his History of Kngland, vol. vi. 423, says, 
that this grant of the judges’ patents during good behavior, was made at the request 
of the Parliament. ' 

(c) The English judges, notwithstanding the f^m of their commissions, oontittued 
, to consider that the demise of<it.lie crown vacated their seats. But this imperfection, 

if one really existed, wjv removed by the statute of 1 Geo. III. enacted at the recom- 
mendation of the* king. 

(d) Oatteau's View of Swe(^en, c, 5. 
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a determined coiintenanee against all licentious acts; and to 
deal impartially and truly, according to law, between suitors of 
every description, whether the cause, the question, or the party, 
be popular or unpopular. To give them the courage and the 
^rmness to do it, the judges ought to ])e confident of the secu- 
rity of their salaries and station. Nor is an independent judi- 
ciary less ftsefiil as a chccl#up5ii the legislative pow(^r which is 
sometimes disposed, from the force of party, or the temptations 
of interest, to make a sacrifice of constitutional rights ; and it is 
a wise and necessary principle of our government, as will be 
shown hereafter in the course of these lectures, that legislative 
acts are subject to the severe scrutiny and impartial interpreta- 
tion of the courts of juslice, who are bound to regard the con- 
stitution as the paramount law, and the highest evidence of the 
wifl of the people, {a) 

Th(i provision for the permanent support of the judges is well 
calculated, in addition to the tenure of their olllce, k) give them 
the requisite independence. It tends, also, to secure a succes- 
sion of learned men on the bench, who, in eonseciuence of a 
certain undiminished support, are enabled and induced to quit 
the lucrative pursuits of private business for the duties of 
that important station. The constitution of the United States, 
on this subject, was an improvement upon all our previ- 
ously existing constitutions. By the English Act of Settle- 
ment of 12 and 13 William 111., it was declared that the 
salaries of the judges should be ascertained and established ; 
but by the statute of 1 Geo. III., the salaries of the judges 
were absolutely secured to them during the continuance of 
their commissions. The constitution of Massaclulfeetis fol- 
lowed the declaration in the English statute of William, and 
^ provided that permanent and honorable salaries shoukl 
be established by law for the judges; but *this was not "^295 
sufficiently precise and definite to guard against all eva- 


(a) The protection of law and liberty from thei* encroachments of the sovereign, was 
(ux avowed purpose of the institution of the Jtistida in the Aragonese constitution, ne 
quid Gutem damni detmmntive leges aut libertates nostr^ patu^turj jude^ quidam j/iedius 
I adesto ad quern a reye provocate^ si aliquem hvserit^ injuriasque^rcere $i guas forsan reipuh. 
inixderitt jusfasque esto, Blancas, Commentarii, p. 26, cited in 1 Prescott's Ferdinand 
and Isabella, Int. p. 107, n.^59. 
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sion ; and the more certain provision in the constitution of the 
United States has been wisely followed, in the subsequent con- 
stitutions of most of the individual states. In Pennsylvania, 
the judges of the Supreme Court, and the president judges of 
the courts of common pleas, by the constitution of that state, 
are to receive, at stated times, an adequate compensation for 
their services, “ to be 'fixed by law, and not to be diminished 
during their continuance in office.” The legislature, by*Act, in 
1843, repealed the Act of 1839, which had increased the salaries 
of the judges ; and they also, by Act of 1841, assessed upon the 
salaries of the judges a tax of two per cent, which the state 
treasurer retained. The invalidity'of the statutes reducing the 
salaries and assessing a tax thereon, was afterwards adjudged 
as being unconstitutional, and a peremptory mandamus was 
awarded to the state treasurer to pay the salary so retained, 
free of the reduction and of the taxation. Commonwealth ex 


relat. Hepburn v. Mann, 5 Watts & Serg. 403. r.Tne authority 
of the constitutional provision, and the void nature ofc the stat- 
utes, were illustrated and enforced in the opinion of the Su- 
preme Court, as given by Mr. Justice Rogers. But the decision 
of the court has been questioned, on the ground that the m- 
creased salary was subject to legislative control, under the 
restriction, however, that the allowance was not to be lessened 
in respect to the judges, or any of them, below that point at 
which it stood when they respectively came into olfice. This 
last construction is supported by The Federalist, No. 79, and by 
Mr. Justice Story in his Commentaries, in the remarks on a 
similar constitutional provision under the United Stated. The 
constitution of New York, as amended in 1821, is an exception 
to this remark, and it left the judiciary department in a more 
dependent condition, and under greater disabilities, than it found 
it, and greater than in any of those states in the Union, or in 
any of those governments in Europe, whose constitutions had 
been recently reformed, (a) 


(a) By the constitutions of Massachusetts, Delaware,, Maryland, Virginia, Kentucky, 
‘North Carolina, South (Jarolin#., Florida, Missouri, and Illinois, the judges of theBu- 
prem^;$lourts hold their r fficos during good behavior. This was the case in Fcnnsyl- 
vauifiL'^nder the institution of 1790; but by the amended constitution of 1838, the 
tenuis of the judges, as to the^term, was reduced ; that pf the judges of the Supreme 
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feut though the constitution of the United States has ren- 
dered the courts of justice independent .of undue influence from 


Court to fifteen years, and of tlie president judj^es to ten years, and of ilic a.'^sociate 
judges to five years. This was also the case in Louisiana, until the new constiiuiion 
of that state, in 1845, which reduced the term of oftice to eight years. In the slates of 
Maine, New Hampshire, and Connecticut^^they hold diying good heliavior, or until 
seventy years of age, and in Missouri until sixty-live, and in New York, until lately^ 
for sixty ^^ars of age. In Tennessee the judges of the Supreme Court hold their 
offices for twelve years, and of the inferior courts for eight years. In Arkansas the 
judges of the Supreme Court hold their offices for eight years, and the* judges of the 
Circuit Courts for four years ; in the states of New J(‘r.sey, Ohio, Michigan, and Indi- 
ana, they hold for the term of seven years; in Alahama, Missi.ssi])])i, and T(‘xas, six 
years, and in Iowa for tpur years. In Vermont and Rhode Island they are annually 
elected. In Georgia ihe judges of the Supreme (’ourt for the Coircctioii'of Lrror.s arc 
to be elected for a term of years, to he prcscrihcd hy law, and the judges of the Sii))e- 
rior f/ourt for the teryi of four years. The judges of the Siijnemc Cotirt consist of 
three, and hy statute are elected for six years. The new constitution of Rhode Lland, 
which was adopted in 184‘i, and went into operation in May, 1843, improved the ten- 
ure of the offieial*i)ffiee, hy declaring that the judg(‘S of th(‘ Snpieme Court should be 
elected hy tin* legislature, and hold their olliees respeetivcly untd the place of th<* jmlge 
be, declared i^acant hy a resolution of the legislature passed hy a majority of all the 
members elected to each hou.so, at the annual session for the election of jnihlie officers. 
By the ordinance of Congress of -Inly, 1787, for the government of the Noriliwcst 
Territory, the cfimmissions of the judg's were to continue in force during good iieliav- 
ior. But the subsequent eouslitutions of Ohio and Indiana cut down that permanent 
tenure to one for seven years. Tlie constitution of Alahama, in 1819, (‘.stahli.shed the 
judicial tenure to be during good behavior; hut tlie constitution has been since spi'cial- 
ly altered in that (larticular, so as to change the tenure to the term of six jears. And 
by the first constitution of the state of Mississippi, in 1807, the judges held their of- 
fices during good behavior, or until sixty -five years of age, and were iqipomtcd hy the 
joint vote of the two houses of the legislature, given vira ami recorded. But by 
the constitution, as amended and reordaim'd in 183.3, every officer in tln-t government, 
legislative, executive, and judicial, elerted hy the universal Mifi'rage of the jx'ople ; 
that is, hy every free white male citizen of t\venty-oiic years of age, who has resided 
within the state for one year ])reeeding, and for the lust four months within the county, 
city, or town in which he offer.s to vote. The judges of the Supreme Court of Errors 
and Appeals arc thus chosen hy districts for six y(*ars. ^I'lie chancellor is elected for 
^ix yenrs 3 by the electors of the wdiolo state. The judges of the Circuit Courts arc 
elected in districts for four years. The judges of probates and clerks of courts arc 
elected for two years, &e. This wa.s cai’rying the democratic principle beyond all 
precedent theretofore in this country. In all the other states of the Union (at least 
until very recently) the judges of the higher courts of law and equity received their 
appointments either from the governoi^aud coiiuMl, or governor and senate — as in 
Maine, Massachusetts, New Hampshire,Ncw York, New Jer.scy, Maryland, Kentucky, 
Ipdiana, Louisiana, Missouri, and Michigan — or from tl^Bgovcjjnor alone — as in Penn- 
aylvania and Delaw'are — or from the legislature — as in Verujont, Rhode Island, Con- 
necticut, Virginia, North and South Carolina, Georgia, Florida, Tennessee, Ohio, 
Iowa, Alabama, and^rkansas. In Indiana tl^re is a peculiar qualification 
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the other departments, it has made them amenable for any cor- 
rupt violation of their trust. The House of Representatives, as 


U the judicial appointments ; for the Supreme Court is appointed by the governor 
and senate, the presidents of the Circuit Courts hy the legislature, aii^ the associate 
circuit judges am eUctal hy the people. By the revised constitution of New York of ^ 
1846, a momentous revolution was elfceted in the mode of appointment, organization, 
and tenure of the judicial department, as well as in the appointment of officers gener- 
ally. It was ordained that there should be a Court of Apjieals, cotnposdd of eight 
judges, of whom four, to he elected by the electors of the state, for eight years, and 
four selected from the class of Justices of the Supreme Court having the shortest time 
to serve*; and the judges were to be so classified, that one sliould be elected every sec- 
ond year. There was to be a Supreme Court, having general jurisdiction in law and 
equity. The state was to he divided intu eiyht judleial districts, and to \\iiVQ. four jus- 
tices of the Supreme Court in each district, and to he so classified, that one of the justices 
of each district shall go out of office at the end of every two years ; and after the ex- 
piration of their terni'^ under such classification, the term of their office shall Ixv-cight 
years. One or more of the judges of the Supreme Court, who is not a judge of the 
Court of Appeals, to be duly designated to preside at the general terms of the said 
courts to be held in the several districts, and any three or more ti' the justices (the 
presiding judge so designated to he one) to hold such general terms. Any one or 
more of them may hold special terms and Circuit Courts, and preside in courts of Oyer 
and Terminer in any county. The judges of the Court of A])peals and justices of the 
Supreme Court arc to have a compensation £or their services, not to be increased or 
diminished during their continuaru’e in office. They are not to hold' any other office 
or public trust, nor exercise any power of appointment to public oflico. 'J'lie justices 
of the Supreme Court and judges of the Court of Ap])cals may bo removed by con- 
current re.solutions of two thirds of all the members elected to the assembly, and a 
majority of all the members elected to the senate. All other judicial officers and jus- 
tices of the pe/ice may be removed by the senate, on the recommeifUation of the 
governor. The judges of the Court of Appeals to he elected by the electors of the 
state, and the justices of the Supremo Court by the electors of the several judicial 
districts. One county jnd(je to be elected in each of the counties of the state, except 
the city of New York, to hold his office for four years, and to hold the County Court, 
and perform the duties of surrogate The County Court to have no original civil 
jurisdiction, except in special ])rcscribed cases. But the county judge and two justices 
of the peace to hold Courts of Sessions with criminal jurisdiction ; and he is to receive 
an annual salary, to be fixed by the board of supervisors, and to be neither increased 
nor diminished during his continuance in office. Justices of the peace, for services iw 
Courts of Sessions, to he paid a per diem allowance out of the county treasury. The 
legislature may provide for the election of a surrogate in counties where the popula- 
tion exceeds 40,000; and they may confer equity jurisdiction, in special cases, upon 
the county judge, and establish inferior local courts, of civil and criminal jurisdiction, 
in cities. Justices of the peace arc to be eK-cted in each town at their annual town 
meeting, whoso term of offiicc is to be four years, and they may be removed in a due 
manner hy the county, city, oi state courts, as prescribed. The clerk of the Court of 
Appeals be ex officio clerk of the Supreme Court, and to be chosen by the electors 
of the an^ to hold his office for three years, and to be paid out of the public 
treasury* ^ No judicial officett cxccpf justices of the ppace, shall receive, any fees or 
perquisites of office, t 
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we have already seen, is invested with the power of impeach- 
ment, and the judges may, by that process, be held to answer 
before the Senate, and, if convicted, they may be removed from 
olFice. 

Thi.s is tho .substance of the new judicial system, under the revised constitution of 
New Yoik, and its very democratic character pervades the whole instrument. The 
central appoinfing power, with the extensive patronagt# which, under the prior con- 
stitutions ©f 1777 and 1821, existed in the governor and senate, is broken up and dif- 
fused through every part of the body politic. All ofiicc.s of any moment now’ rest on 
populai election. Besides the judieial officers already mentioned, the secretary of 
state, comptroller, treasurer, attorney-general, a state engineer and surveyor, the canal 
commissioners, the inspectors of state pri-sons, the clerk of tho Court of Appeals, 
shcrifts, cleiks of counties, the register and clerk of the city of New York, district 
aitorm'vs, and generally all local officers, arc to he elio.scn Vy popular election. 

The revised constitution of New York of 1846, is more democratic than any of tho 
State eonstilutions in the Union, and it contains more spceitie restrictions and limita- 
tions*()n the oxcrcise'of legislative jiower than arc anywhere to he met with. The 
convention seem to have most anxioii.sly guarded against the influences of selfishness, 
intrigue, favoritir^, and corruption, which have been supposed to have heretofore 
afleeted the action of the legislati\e department. All depends now ujfon the discreet 
exercise of the right of suffrage ; and as tlic convention, in their circular address, 
truly oh.servod. “ the happiness and progicss of the people of this state will, under 
God, be in their own hands.” Perhaps the ino.st unwise feature in the revised consti- 
tution is the clc 4 ’tioii, liy universal suffrage, and for comparatively short periods, of all 
judieial officers. The convention have disregarded, in tliis respect, the lessons taught 
by the former constitutions of 1777 and 1821, as well as the wisdom of the constitu- 
tion of the United States. The organization of the judicial department is not so essen- 
tial as tlic supjily of intelligent, learned, and honest judges to administer the Jaws. 
The danger to he apprcliemled, as all past history teaches us, in governments resting 
in all their parts on univer.sal suffrage, is the .spirit of faction, and the influence of 
active, ambitious, reckless, and unprincipll'd demagogues, combining, controlling, and 
abusing the po|)ular voice for their own selfish purposes. Much more grievous w'ould 
bo such results when applied to the election of judges, for that would tend to break 
down and destroy the independence and integrity of the administration of justice. 

The constitutional provision for making judges elective for short periods, by uni- 
versal suffrage, is contagious, and every new constitutional reform or establishment 
tends that way. In the constitution of Wisconsin, established in 1846, the judges of 
the highest courts were to be elected for five years only.i m , 

In respect to the compensation of the judges of the Superior Courts, the constitu- 
tions of the states of Maine, llliode Island, New Jersey, Pennsylvania, Delaware, Vir- 
ginia, Tennes-sce, South Carolina, Georgia, Florida, Alabama, Ohio, Indiana, Illinois, 
Michigan, Mi.ssouri, Mississippi, Arkansas, and Louisiana, either establish or direct 
the salaries to be fixed by law, and tha^they shalUnot be diminished during the con- 

1 By the constitution of Illinois, ratifi«i(J in 1848, the judges of the Supreme Court are 
elected for a term of nine years, and the subordinate jm^es for a shorter term. By the 
ilew constitutions of Kentucky, Louisiana, Ohio, and Iowa, the Judiciary is now elective. 
By the constitution of California, the judges of the Supreme Court afe elected for six 
yean, ai^d in Connecticut, by % recent change, for eight yonrs. 
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the^iiiUci.'U^ 11. The federal judiciary being; thus established on 
power. principles which are essential to maintain that de-; 
partrnent in a proper state of independence, and to secure the 
pure and vigorous administration of the law, the constitution 
proceeded to designate, with comprehensive ])recision, the ob- 
jects of its jurisdiction. The judicial power extends [a) to all 
cases in law and ecpiiiy arising under the constitution, the laws, 
and treaties of the Union; to all cases alTecting ambassadors, 
other public ministers, and consuls; to all cases of admiralty 
and maritime jurisdiction ; to controversies 1o which the United 
States shall be a party ; to controversies between two or more 
stat(‘s ; to controversies betw(‘(m a state, when plaintitt*, and 
citizens of another ‘state, or foreign eitizems or subjects ; to con- 
troversies between citizens of diilerent states, and btitweeii citi- 
zens of the same slate, claiming lands under grants of 
* 296 ditferent states ; and between a stat(‘ or citizens * thereof, 
and' foreign states; and between citizens and foreigners. 
The propriety and fitness of these judicial powers seem to 
result, as a lU'cc'ssary eonsocpienee, from tht^ union of these 
staters in one national gov('rnmenf, and they may be considered 
as requisite to its existence. The judicial power in every gov- 
ernm^'iit must be coextensive with the power of legislation. Tt 
follows, as a consequence, that the judicial department of the 
United States is, in the last resort, the final expositor of the 
constitution as to all questions of a judicial nature, (b) Were 
there no power to interpret, pronounce, and execute the law, 


linimiK’e of the judges in office. In New Hampshire, North Carolina, and Kentucky, 
adequate and ])erTnancnt, or fixed salaries, are directed to be provided by law. In 
other states (and New York is one of them) the compensation of the judges, and 
the duration of it, rest entirely in legislative discretion ; for though the statute (as in 
New Yoi^) may declare that the judges shall have a specified annual salary, the stat: 
uto is liable, at any future time, to legislative repeal 

(а) Art 3, see. 2. AmendiTients to the Constitution, art. 11. 

(б) The Federalist, Nos. 33, 39, 80. Story’s Commentaries on the Constitution, 

vol. i. pp. 263, 360, 3G2, notes. Marshall, Ch. J., in Cohens i>. Virginia, 6 Wheaton, 
264, 384. The whole question is fully examined, and all the contemporary discus- 
sions in relation to it, placed in a striking view, in 1 Story’s Commentaries on the 
Consti|||ion, pp. 344-382. ^ 


l-Kut the legislatnre cannot increase or diminish the compensation of any judge during 
his continuance in office. Constitution of Now York, Artr6, sec. 7. 
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the government would either perish through its own imbecility, 
as was the case with the articles of confederation, or other pow- 
ers must be assumed* by the legislative body, to the destruc- 
tion of liberty. Tiiat the interpretation of treaties, and the 
cases of foreign ministers and maritime matters, are properly 
confided to the federal courts, appears from the close connection 
those caseS have with the peace of the *Union, the confusion 
that dilferent proceedings in the separate states would tend to 
produce, and the responsibility which the United States are 
under to foreign nations for the conduct of all its members. 
The other cases of (‘numerated jurisdiction are evidently of 
national concern, and tlu^y constitute one of the principal mo- 
tives to union, and one of the priinapal eases of its necessity, 
whicli was the Jnsurance^ of tin* domestic tranquillity. The 
want of a federal judiciary to embrace tlu'se important subjects, 
was once sev(?rely fidt in the German confederacy, and disorder, 
license and Sei.*olatiuii reigiu^d in that unhappy cotmtry, until 
the establishment of the imp(Tial chambe^r by the Emperor 
Maximilian, near the close of the fifteenth century; and that 
Jurisdiction ^was afterwards tile great source of order and tran- 
quillity in the Germanic body, (a) 

The judicial power, as it originally stood, extended to ^uits 
prosc^cuted against bn(‘, of the United States by citizens of 
another state, or by citizens or subjects of any foreign state; 
but the states were not willing to submit to be arraigned as 
defendants before the federal courts, at the instance 
*of private })crsons, be the cause of action what it *297 
might. The decision of the Supreme Court of the 
United States, in .the case of Chisholm v. The State of 
Georgia.^ (b) decided in 1793, in which it was adjudged that a 
state was suable by citizens of another state, gave much^issat^ 
isfaction, and the legislature of Georgia carried their opposi- 
tion to an open defiance of the judicial authority. The inex- 
pediency of the power appeared so great, that Congress, in 1794, 
proposed to the states an am^indment to that part of the con- 
stitution, and it was subsequently amended in this particular 

(a) Robertson’s Charles V. vol. L pp, 183, *395, 397. • 

(b) 2 Dallas, 4g9. 

28 
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under the provision in the fifth article. It was declared by the 
amendment, (a) that the judicial power of the United States 
should not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by 
citizens of another state, or by citizens or subjects of any foreign 
state. (6) The inhibition applies only to citizens or subjects, 
and does not (wtend to suits by a state, or by foreign states or 
powers, (c) They retain the capacity to sue a state as it was 
originally granted by the constitution ; and the Supreme Court 
has original jurisdiction in the case of suits by a foreign state 
against one of the members of tln^ Union, (d) 


(a) Amcndinonts, art. 11. 

(h) As the United StatOh liave no existence, as «, political ideal being, except, nnder 
the organization of the constitution and laws of the United States, it is assumed as a 
principle flowing from the sovereignty of the Uiiitc<l States, that the officers of the 
government ave not sul)ject to suits for acts in the regular disejia'ige of their official 
duties. Opinions of the Attornoys-deneral, (Gilpin’s etlit.) vol. i. 

(c) The Cherokee Nation v. Georgia, 5 lVters\s U. S. Rep. 1. New Jersey v. New 
York, Ibid. 284. A mandamna is a .swV within the meaning of tlic constitution, for it 
is a litigation of a right in a court of justiev, seeking a decision. Weston v. City 
Council of Charleston, 2 Peterses R. 449. Ilolntcs v. Jennison, 15 Id. 564, 

(d) Blair, J., and Cushing, J., in CliUiolm v. State of Georgia, 2 Dallas, 419. 
That|^ foreign prince or state may sue in our own, as w(‘ll as in the English courts 
of law and equity, see King of Spain v. Oliver, 1 Peters’s C’ir. Rep. 276. The Co- 
lombian Government v. Rothschild, 1 Simons, 104.1 King of Spain Machado, 
4 Russell, 238. 1 Dow, P,. C. N. S. 165, S. C. direct suit can be maintained 
against tlio United Slates, without the authority of an Act of Congress, nor can any 
direct judgment be awardcsl against them for costs. Marshall, Ch. J., in Cohens v. 
Virginia, 6 Wheaton, 411, 412. United Smtes Clarke, 8 Peters, 444. United 
States V. Barney, Dist. C. Maryland, Hall’s L. J. 128. United States v, Wells, 2 
Wash. C. C. R. 161. Opinions of the Attorneys-General, (Gilpin’s edit.) vol. ii. 967, 
968. But if an action Ikj brought by the United States to recover money in the 
hands of a party, he may, by w.iy of defi noc, set up any legal or equitable claim he 
Jins against the United States, and need not, in such case, be turned round to an 
application to Congress. Act of Congress, March 3tl, 1797, c. 74, sec. 3, 4. Unitoi 
States V. Wilkins, 6 Wheaton, 135, 143. Walton v. United States, 9 Wheaton, 651. 
United States v. Manlaiiiel, 7 Pcters’.s U. S. Rep. 16. United States v, Ringgold, 
8 Ibid. 163. United States v. Clarke, 8 Ibid. 436. United States v, Robeson, 9 

1 In this case a detnurrer to the bill wiis allowed on the ground that a foreign state can* 
not bring a suit in chancery, in its own name, uut must sue in the name of some public 
officer. But in the case of The Republic of Mexico v. De Arangoiz, (6 Duer, N . Y. 639,) it 
was held that thg House^J Lords had, in the case of The King of Spain v. Huttill* (1 DoV 
& Clark, 164,) repudiated and overruled the doctrine laid down in the case of The Colom- 
bian Government u. RothschiW, and that the Republic ofoMexico might sue eo nomine. 



THE UNITED STATES. 


82 ' 


liEC. XIV,] 

With these general remarks on the constitutional principles 
of the judiciary department and the objects of its authority, 


Peters, 319. Same w. Hawkins, 10 Ibid. 125. Same v. Hank of the Metropolis^ 
15 Peters’s U. S. Kep. 377. In the case of the late Hank of the United States, which 
claimed damages by \^iy of set-olT on a protested bill drawn by the United States, 
the Attorney-General, in an elaborate official opinion, held, that the set-off could not 
bo allowed in a suit by the United State.s again.st the bank, for dividend? duo the 
United Sflites and withheld. Opinions of the Attorneys-Gencral, Nov. 28th, 1834, 
vol. ii. 964, 982. Hut in the same case of The Hank of the United States v. The 
United States, in 2 Howard’s IJ. S. Hep. 711, tlu* United States sued the b.ank for 
dividends withheld ; and the bank, by way of set-off’, claimed 15 per eent. damages, 
under the law of Maryland, (which on this point was the law at the city of Washing- 
ton,) on a protested hill drawn by the government of the United States on France, 
and taken by the hank as first indorsee, ainl pr<‘seiitc(l at Paris for payment, and pro- 
tested for non-payment, and taken up by a banking-house in Paris, supra protest^ for 
the Ijpuor of the Hank of the United States, which was the first indorser. It was 
held, by a majority of the court, that tin* hank, on .satisfying the banking-house in Paris, 
became the lawful holder of the bill, and as such hohler entitled to the damages by 
w-ay of set-olV a^iinst the United States as dr.iwcr, in like maimer us any individual 
holder of a protostinf hill would be. Mr. Ch. J. Taney, who, when attorney-general, 
gave a brief opinion in this ease, add(*d a new ojiinioii founded on the special circum- 
stances of the ease, against ihc allowance of the set-oif, denying that the United 
States were hound, cither in law or e({iyty to pay, or the hank entitled to claim, the 
contested damsiges. Indepimdent of anything special in the case, the general doc» 
trine of the decision was sound and mniucstioiiahle. To entitle the party to his set- 
off, his claim must have been previously submitted to the accounting officers of the 
treasury and been disallowed, or he must reasonably aecoiin^or the oruissio^. See 
see. 3 and 4 of the Act aforesaid. In the case Kx parte jHidra/./.o, 7 Peters’s U. 
S. Kcp. 627, a subject of the King of Spain tiled a libel in the admiralty, against the 
state of Gtorgia, alleging that the state was in possession of moneys, heing the pro- 
ceeds of certain property belonging to ban, and claiming a right to institute a suit in 
the admiralty for the same, and that the 1 1th amendment to the consiitution of the Uni- 
ted States did not take away the juri.sdiclioii of the conrts of the United States in suits 
in admiralty against a state. Hut on appeal from the ileerec of the Circuit Court, sus- 
taining the libel, to the, Supreme Court of the United States, it was held, that the 
proceeding in question was a mere personal suit against a state, to recover property in 
its possession *, and that a private person could not eommenee, such a suit ; and that 
Jit was not a case where the property vms hi the custody of a court of admiralty^ (yr broiufht 
within its jurisdiction^ and in jmsession of any private person. The jurisdiction would 
seem to have been impliedly admitted in the latter case. A state cannot he sued in 
its own courts without its consent. Michigan State Bank v. Hastings, Walker’s 
Mich. Ch. R. 9. This is an attribute of sovereignty and of universal law.i Hut a 
foreign sovereign may voluntarily bccolne a part/ to a suit in the tribunals of another 
country, and have his rights assorted and enforced.- And it was declared in the case 

♦ 1 The constitution of Arkansas expressly provides that suits <nay he instituted against 
the state; these provisions are to be liberally construed. State v. Cii’ran, 7 Kngl. 821, 
a In the Pennsylvania Law journal, Dec, 1847, p. 97, a^aso is reported which occurred 
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we proceed to a particular examination of the several courts of 
the United States as ordained by law. 

* 298 * (1.) The Sui)rcrne Court was instituted by the con- 

Suprcmo stitution, wliich ordained that “ the judicial power of 
Court. United States should be vested jn one Supreme 

Court, and in such inferior courts as Congress might from 
time t» time ordain ‘and establish.” (a) But it i^cceived its 
present organization from Congress, for the constitution had 
only declared, in general terms, that there should be a Supreme 
Court, with certain original and appellate powers. It consists 


of Tho ExcliHTifjo, 7 CnuK'li, lir», that all pra-'^ons and proporty witliin the territorial 
jurisdiction of any sovereign were amcnalde to tlic local jurisdiction, with such ex- 
ceptions only as common usngc and jnihlic policj- had allowed. The result is, (1.) 
That no citizen of any of the United StJitcs, or .subject of a fyreign .state, enn^uo a 
state. (2.) Thai a foreign state may sue one of tho United States before tho Supreme 
Court of the United States, and there only. (3.) That the United States cannot be 
sued.i (4.) That the United States may sue a state, and perha^w they may, as a 
bond Jide assujnce of an individual creditor of a state, and ])erha))S an individual 
state, or a foreign state, as such assignee, may do it. Sec Hamilton’s Report on Pub- 
lic Credit, 1790, p. 9. This last })oint is witliout any judi< ial sup})ort that T am aware 
of; and it may he <ptestioned how far voluntary assignments, made and accepted for 
the sake of the remedy, would he availahlo. *’ 

(a) Art, 3, see. 1 . 


in the Civil Tribunt d of i^eine. A Frenchman attached mercliandise of the Pacha of 
Egypt on a claim made j^ndcr a contract entere<l into with an agent' of the Pacha; the 
court declared that it had no juris<liction over foreign governments, except in the case of 
immovable property, and the claim was on a contract nnido with the Egyptian govern- 
ment. See, also, Munden v. Duke of Biuns^v ick, 10 v\d. &, Ell. N. vS. 656. No English 
court has jurisdiction to entertain an action against a foreign sovereign for anything 
done, or omitted to be done by him, in his public capacity as representative of the nation 
of which he is the head. l>e JIaher r. (iucen of Portugal, 7 E. L. & Eq. 840. 

1 Congress, by Act of February 24th, 1855, (Stat. at Large,’ vol. x. p. 012,) established 
court of claim.s, which is authorized to “hear and determine all claims founded upon any 
law of Congress, or upon any regulation of an executive department, or upon any con- 
tract, exprcs.s or implie<l, with the government of tho United Stato.s, which may be sug- 
gbstod to it by a petition filed therein; and also all claims wdiich may be referred to it byfe 
either house, of Congress.” But the judgments of the court are of no ctTect until con- 
firmed by Congress. And even if the court decide against any claim, Congress may 
overrule their decision. 

2 The United States may bring a civil .suit for a trespass on the public lands, either in 
the state courts or in their own tribunals, by tlip common law. Cotton v. United States, 
11 How. U. S. 229. State of Penn.sylvania v. Wheeling Bridge Co. 13 How. U. S. 619. 

By Act of Congress, February 26, 1853, (Stat.ciat Large, vol. x. p. 170,) all transfers of 
claims upon the United States iiTc declared void, unless executed in presence of two wit- 
nesses, after the allowance of the claim, tlie ascertainment of amount due, and the issuing 
of a wk'rrant for itS payment. Penal provisions are enacted against officora of the governr 
ment,' senators, ^ members of icongress, prosecuting such claims. 
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of a chief justice and eight associate justices, any five of whom 
make a quorum ; and it holds one term annually, at the seat of 
government, commencing on the first Monday in December, 
and continued at discretion, {a) But though five of the judges 
are requisite for business in general, yet any one or more of 
them may make all necessary orders in a suit, preparatory to 
the hearing or trial, and continue the comrt from day to day, in 
the absence of a quorum ; and the judge of the fourth circuit 
attends at the city of Washington, on the first Monday of< 
August annually, for interlocutory matters. 

The Supreme Court has exclusive jurisdiction of all contro- 
versies of a civil nature, where a state is a party, except be- 
tween a state as defendant and its citizens ; and except, also, 
between a state as defendant^ and citizens of other states or 
aliehs, in which* cases it has no jurisdiction ; but in all these 
cases where a state is plaintiffs it has original but not exclusive 
jurisdiction. ^ Ij, has, also, exclusively, all such jurisdiction of 
suits, or proceedings against ambassadors, or other public min- 
isters, or their domestics, or domestic servants, as a court of law 
can have or exercise, consistently with the law of nations ; and 
original bul not exclusive jurisdiction of all suits brought by 
ambassadors or other public ministers, or in which a consul or 
vice-consul shall be a jiarty. {b) The Supreme Court was also 
clothed by the constitution [c) “with appellate jurisdic- 
tion, both as to law and fact, * with such exceptions and * 299 
under such regulations as Congress should make ; ’’ and, 
by the Judiciary Act of 1789, appeals lie to this court from the 
circuit courts, and the courts of the several states. Final judg- 
ments and decrees, in civil actions and suits in equity, in the 
circuit courts of the United States, whether brought there by 
original process, or removed there from the state courl^, or by 
appeal from the district courts, in cases where the matter in dis- 
pute exceeds two thousand dollars, exclusive of costs, may be 
reexamined, by writ of error, and reversed or alfirraed, in the 


(а) Acts of Congress of April 29tlf; 1802 ; Februaijr 24th, 1807, sec. 5 ; Maj 4th, 
1326 ; January 21st, 1829 j March 3(1, 1837, c, 34 ; and of IJth June, 1844, c. 96. 

(б) Act of Congress, September 24th, 1789, sec. 13. 

(c) Art. 3, sec. 2. 
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Supreme Court, (a) ^ Final judgments and decrees in the cir- 
cuit courts, in cases of admiralty and maritime jurisdiction, and 
of prize or no prize, where the matter in dispute exceeds two 
thousand dollars, exclusive of costs, may be reviewed on appeal 
iu the Supreme Court ; (b) and in admiralty and prize- cas6s, 
new evidence is admitted to be receivable on appeal in the Su- 
preme Court, (c) This admission is conformable lo the doc- 

i (a) Act of Congfress of September 24th, 1789, see. 22. In the cases of Gordon u. 
Ogden, and Smith v. Honey, 3 I’eters, 33, 469, it was decided, that whatever may 
have been the amount ( laimed I»y the plaintilf in the court below, if the judgment in 
hi.s favor be less than $2,000, and the writ of error has been sued out by the defendant 
below, the court has not jurisdiction; but if the writ of error be brought by the plain- 
below, and the amount claimed in his dcchiration exceeded $2,000, the court has 
jurisdiction, because, if tlie judgment bo reversed, he may recover what he claims. 
Knapi) V. Banks, 2 How. U. S. 73; Bennett r. Biittcrworth, 8 id 124. 

Though seamen may sue jointly for w'agcs in the admirali}, under shipping ar- 
ticles for the same voyage, their contracts ar,e treated a.s distinct ; and though several 
claims of this description, contained in one suit, amount in the g, tgregate to more 
than $2,000, that is not sufficient to give jurisdiction on apiieal lo the Supremo Court, 
Oliver v. Alexander, 6 Teters, 143. Conkling’s Treatise, (2d edit.) 32. 

Where separate libels died by owners of a cargo were (*onsolidated by order of the 
court, and the decree adjudged to some of thij libellants more and to some less than 
two thousand dollars, the appeal to tlic Supreme Court was dismiSoOd as to all the 
latter cases. Rich v. Lambert, 12 How. U. S. 347. 

(c) Act of Congress, March 3d, 1803, c. 40. It was decided, in United States v. 


I An Act of Congress of May 31, 1844, gives appellate jurisdiction to the Supremo 
Court, in revenue cases, without regard to tlie sum in dispute, provided the judgment ap- 
pealed from was rendered in a < iiruit < onrt of the Vnited States. The United States r. Carr, 
8 How'. U. S. 1. If, by definite computation^ it can be shown that a recovery cannot exceed 
tw’O thousand dollars, no appeal can be bad. Sew’all v. Chamberlain, 6 How, U. S. 6. 
The Supreme Court has no apj»ellate jurisdiction when the Circuit Court refuses to grant 
a writ of habeas corpus^ prayed f(»r by a father to take Ins chihl out of the custody of the 
mother. The value of tlie subject-matter in dispute is, iu its nature, incapable of being 
estimated in money, and the rule of jurisdiction, therefore, cannot be applied. Barry u. 
Mercein, 6 How. U. S. 103. 'fhougli the parties admit that the value of the thing in con- 
troversy'' s greater than two thousand dollars, yet if it ajipear upon the face of the record 
to be less than that amount, the court will dismiss the a[)poal. Oriinor u. United States, 
IJ flow. U. S. 103. The court will not compute interest to make up the sum. Udall v, 
Ohio, 17 How. U. S. 17. Olney v. Falcon, Id. 19. 

In, the matter of Metzger, 5 How. U. S. 176, it was held, that where a district judge, 
iittinff dt chambers, had decided that tliere was sufiicieiit cause for the surrender of a 
person claimed by the French govemraent, and had committed him to custody await 
tha ordar of the President of the United States^ the Supreme Court had no jurisdiction 
to issue a habeas corpus for the purpose of reviewing that decision. Bat see, In the 
matter of Metzger, 1 Ba>-b. S. C. R. 248, where the authority of the United States district 
judg^r,was denied, and the prisoner discharged by a state judge. See In roKaine, 14 
jiow,t;.s.ioa. 
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trine and usage of appellate courts of admiralty, permitting the 
parties, upon the appeal, to inta-oduce new allegations and new 
proofs, and to add new counts to the libel, (a) So, also, a final 
judgment or decree, in any suit in the highest court of law or 
equity of a state, may be brought up, on error in point of law, 
to the Supreme Court of the United States, provided the valid- 
ity of a treaty, or statute of, or authoiity exercised under the 
United States, was drawn in question in the state court, and 
the decision was against that validity ; or provided the validity 
of any state authority was drawn in question, on the ground of 
its being repugnant to the constitution, treaties, or laws of the 
United States, and the decision was iti favor of its validity ; or 
provided the construction of any clause of the constitution, or 
of a treaty, or statute of, or commission held under the United 
Sfates, was dVawn in question, and the decision was 
against the title, right, privileges, or * exemption, specially *300 
claimed ufld<y the authority of the Union. (i>)^ .Upon 
error from a decision in a state court, no other error can be 
assigned or regarded, than such as appears upon the face of the 


Goodwin, 7 Crancli, 108, that in civil ca^'Cs at law, tlic jiid^^ment of the Circuit Court 
is final, where the cause is removed by icrit of ctror from the District Courts and no 
writ of error lies therefrom in sueli cases to the Supreme Court of the United States. 
See 2 Wln'aton, 11. *195, 12 Peters’s U. 143, S. P. But by the Act of Congres.s of 

July 4th, 1840, c. 43, sec. 3, this distinction was abolished, and writs of error now lie 
to the Supreme Court from all judgments of a circuit court in cases brought there by 
wnts of error from the District Court, in like maimer as if the suit luid been origi- 
nally brought in the Circuit Court. . 

{c<) The Marianna Flora, 11 Wheaton, 38. Foster v. Gardiner, C. C. Mass. Amor. 
Jur. vol. ii. p. 21. 

(6) Act of Congress of September 24th, 1789, sec. 25. 


1 This does not apply to laws of the territories of the United vStates. Minors’ Bank v. 
State of Iowa, 12 How. U. S. 1. As to the manner in which the question must be raised 
in the state courts, to give tlic riglitof appeal to the Supreme Court, see Williams, "lYus- 
tee, V, Oliver, 12 How. U.S. 124. No appeal lies from tlie decision.^ of territorial judges 
acting as commissioners. United States v. Ferreira, 13 How. U. S. 40, The claim of a 
marshal to goods upon which he had llvied an execution under a judgment of the Circuit 
Conr^ is a right asserted under the authority of the United States. Clements v. Berry, 
11 How. U. S. 898, The Supreme Court of the United States has no jurisdiction, under 
860 . 26 of the Judiciary Act, of a*controversy between partie# claiming title under patents 
granted by the state of Louisiana to lands belonging to, that state under grants made 
by Congress. Shalfer v, Scudday, 19 How. U. S. 16. ^ 
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record, and immediately respects the questions of validity, or 
construction of the constitution, treaties, statutes, commissions 
or authorities in dispute.^ 

The Supreme Court is also armed with that superintending 
authority over the inferior courts, which ought to be deposited’ 
in the highest tribunal and dernier resort of the people of the 
United States. It lias power to issue writs of prohibition to 
the district courts, when proceeding as courts of admiralty and 
maritime jurisdiction, and to issue writs of mandamus^ in cases 
warranted by the principles and usages of law, to any courts 
appointed, or persoiis holding office under the authority of the 
United States, [a) This court, and each of its judges, have 
power to grant writs of m exeat and of injunction ; but the 
former writ cannot be granted unless a suit in equity be com- 
menced, and satisfactory proof be made that the party designs 
quickly to leave the United States ; and no injunction can be 
granted to ^tay proceedings in a state court, nor & any case, 
without reasonable notice to the adverse party, (b) All the 
courts of the United States have power to issue writs of scire 
faciaSj habeas corpas^ and all other ^vrits not specially provided 
by statute, which may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the principles 
*301 and usages of law. (c) * So the judges of the Supreme 


(rt) Act of September 24tb, 178<), see. 13. ^ 

(6) Act of Congress, March 2d, 1793, e. 57, sec. 5. 

(c) Act of {September 24th, 1789, see. 14. United States v. Hamilton, 3 Dallas, 17. 
Ex parte !bollman, 4 Crnneli, 75 Ex parte Kearney, 7 Wheaton, 38. Ex parte 
Watkins, 7 Eeters’s U. S. Kcp. 558. The piinriples and iisaj/cs of law here mean those 
general principles and usages wliieh are to he fouml, not in the legislative acts of any 
particular state, but in tliat generally recognized and long established law, which forms 
the substra^ira of the laws of every state. Marshall, Ch. J., in United States v. Burr. 
The Judiciary Act of 1789, see. 17, gave to the courts of the United States poiycr to * 
punish, by fine or imprisonment, at the discretion of the courts, all contempts of 
authority, in any cause or ht'-ariug, before the same. But the Act of Congress of 
March 2, 1831, c. 99, limited and defined this power, by declaring that tlie power to 
issue attachments, and inflict summary punishments, for contempt of court, shall’ not 
be construed to extend to any cases except the misbehavior of any person in the pres- 
ence of the court, or so near thereto as to obstrmjt the administration of justice j and 


1 And the jurisdiolion given in certified cases extends to questions of law Only, and not 
to questions of facU Wilson v. IJarnum, 8 How. U. S. 268. 
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Court, as well as the judges of the district courts, may, by 
habeas corpus, relieve the citizens from aU manner of unjust 


the misbehavior of any of the officers of the said courts in their official transac- 
tions ; and the disobedience or resistance, by any officer of the said courts, ])arty, 
juror, witness or any otheV j)orson, to any lawful writ, process, order, rule, decree, or 
command of the said courts. The piovisions of this ActT)f Congress have l»ecn adopted 
in Tennefscc by statute, in 1831, and in Ohio by statute, in 1834, with even some 
impediments thrown in tlicway of the prompt execution of the power; for the statute 
in the latter state declares that the charge is to be stated in writing, and the accused 
shall be heard in his defence by biinself or coun.sel. The power of the ICnglish courts 
is more extensive. Thus, wliere several persons were to be tried successively for the 
same treasonable act, the Court of Oyer and Tci miner prohibited publication of any 
of the proceedings, until the whole of the trials had been brought to a conclusion ; 
and it was held that a publication, disregarding this order, was a contempt punishable 
by fine and iinprisonm»*nt, and that a party disreganling a summons to apjicar and 
answer for the contempt, might be fined in his absence. The King ??. Clement, 
4 Barnw. «& Aid. 218. 1 1 ITice’s Kep. 08, S. The fair and impartial adminis- 
tration of justieig in .such casc.s would seem to ixquiie the exist cnee and exereisc of 
sneh a power. Tlu^Act of Congiess, however, reaiOie.s and jtrohibitS all interference 
by attachment and summary jiuui.shinent for contempts committed out of the presence 
of the court, by libels upon the court and the ])artu‘s, and pending causes ; ami it is a 
very considerable, if not injudicious abiidgment of the imimnnoriully cxereised dis- 
cretion of tbe«eourts in respect to contempts. But in the System of Benal Law, 
prejiared for the state of Louisiana,” in 1824, by Edward Livingston, Ksip, the courts 
were stripped of almost all power to preserve tliempelvc.s from insult. ^J3ic code pro- 
vided for contemjits )}i the presence of the contt, by wmrd, clamor, noise, or disobedience 
to legal orders, or violence, or tin eats. It provided, also, for eoritenipts, by using 
verbally, in court, or in any pleading or writing, addressal to the jndijes^ in any cause 
pemiintj, any indecorous, contemptuous, or insulting cx])rcsbion, to or of the judges, 
with intent to insult. But how did it prbvidc? Contempts were to be tried on indict- 
ment, (wliieli may be at another session,) and the jury are to jiass Ujion the intent, 
and whether the words were indecoious, eoiitcmptuous, or insulting. There is no 
provision at all for insulting gestures or looks, (’ode, tit. 5, c. 11. The New York 
Revised Statutes, vol ii. (4th ed.) p. 467, have dealt with th«‘, subject of contempts 
more temperately and judiciously, and with a wiser regard for the honor and dignity 
of the courts, so es.semial to the orderly, jiurc, independent, and impartial adminis- 
^tration of justice. They jirovidc that every court of record may jninish fummarijy, 
disordarhp contemptuous j or insolent ti/hanior, committed in the immediate presence of 
the court, and tending to interrupt its proceedings and impair tlic respect due to its 
authority ; and for breaches of the peace, noises, and disturbances, tending directly to 
interrupt its proceedings ; and for wilful disobedience or resistance to lawful orders ; 
and fir the publication of false or gross1y%waccuratc*reports of its proceedings. The com- 
missioners appointed to revise the civil code of Pennsglvania^ by their report., in January, 
1835, followed the substance of the Pennsylvania Act^of 1809, on the subject of con- 
^mpts, and confined the power of imprisonment to contejnpts committed in open 
court* No publication out of court, respecting the conduct of the^ourt, or any of its 
officers, jurors, witnesses, or j)artie8 in any cause pending in court, exposes the party 
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imprisonment occurring under or by color of the authority of 
the United States, or for acts done, or omitted to be done, in 
pursuance of a law of the United States, or of a judicial au- 
thority of any court or judge thereof. The justices of the 
Supreme Court, and the judges of district courts, may grant 
writs of habeas corpus^ when subjects of q,ny foreign govern- 
ment, and domiciled tb;'rein, are in custody, under the authority 
or process of the United States, or of any state, for acts done 
under the order or sanction of any foreign state, the validity of 
which depends upon the law of nations, or under color thereof ; 
and may hear the case, and discharge the prisoner, if entitled 
thereto by reason of such alleged authority set up, and the law 
of nations applicable thereto ; and all proceedings had in the 
mean time, under any state authority, are declared void, {a) ^ 


to summary punishment, and the only rcine<ly for the persons ap:grie<r<jd is by indict- 
ment or action at law. The Act of Pennsylvania of Ibth Jnn‘c, 1836, enacted the 
stjmo provision. In the case Ex parte Poulson, which arose upon a motion in the 
Circuit Court of the United States for the Eastern 'District of Pennsylvania, in 1835, 
in the cause of Drew v. Swift, for a rule on P^oulsoii, the editor of a daily paper, to 
show cause why an attachmont should not issue against him for ucontcrfipt, in publish- 
ing a very libellous article upon the plaintitV pending the trial, Judge Baldwin felt 
himself hound to deny the motitfh, in consequence of the Act of (hmgress of 1831. 
That Act had withdrawn from the courts of the United States the common-law power 
to protect their suitors, officers, witnesses, and themselves, against the libels of the 
press, however atrocious, and tliough published and circulated pending the very trial 
of a cause, -Tlio case before him was on«? which showed, in a very strong light, the 
unreasonableness of the law, in lo.aving the 'suitor unprotected at the moment when 
ho stands most in need of it, and when the mischief to him miglit be great and rem- 
ediless. The want of such proteciion, and the undue di.strust which the denial of 
the common-law power o\er contempts implies, tend to impair, in the estimation of 
the public, the value of the administration of justice. 

The power of the courts to punish summurily for contempts, has been lately much 
restrained in England; for in the case of The King v. Faulkner, (2 Montagu & Ayr- 
tou’s CaseS in Bankruptcy, 311,) it was held, in the Court of Exchequer, that a singly 
commissioner of the Court of Bankrujitcy, sitting alone, had no power to punish any 
contempt, however gross or personal. 

(a) Acts of Congress of September 24th, 1789, sec. 14, and March 2d, 183^, c. 57, 
sec. 7, August 29th, 1842, c. 257. This last statute was passed in consequence 


1 As to the authority of the Si^preme Court of the United States to issue a habeas corptts 
as an appellate tribunal, sic ante^ p. 299, note. State courts have jurisdiction, ooncurrenl 
with the federal courts, of ii writ of hdheas corpas for the body of a minor enlisted in the 
army. Commonwealth i\ Fox,|7 Barr’s R. 836. This povjer is denied In tiie matter of 
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^ (2.) The limits and jurisdiction of the circuit courts Circuit 
of the United States have been subject to frequent 
changes, and their number has been steadily increasing with 
the increase of states and districts, ever since the first organi- 
zation of the national courts under the Act of Congress of the 
24th of September,^ 1789. They are established in each district 
(with a few exceptions) of the nine greai circuits into which the 
United States are now (a) divided. The first circuit is com- 
posed of the districts of Maine, New Hampshire, Massachuvsetts, 
and Rhode Island ; the second circuit, of the districts of Con- 
necticut, Vermont, and the northern and southern districts of 
New Yc^lv ; the third circuit of the district of New Jersey, and 
the eastern and western districts of Pennsylvania ; the fourth 
circuit, of the districts of Maryland, Dtdaware, and Virginia ; 
the fifth circuit* of the dislricls of Alabama and J^ouisiana; the 
sixth circuit, of the distri(‘,ts of Norili Carolina, Soutli Carolina, 
and Georgifi ; *the seventh circuit, of the districts ot Ohio, Indi- 
ana, Illinois, and Michigan ; Ihc eighth circuit, of the Districts 
of Kentucky, cast, middle, and west Temnessee, and the district 
of Missouri ; and the nintlie circuit, of the districts of Missis- 
sippi and Arkansas. In each district of these circuits, with the 
exception of some of the districts^^ in Alabama, Louisiana, 
Mississippi, and Arkansas, two circuit courts are annually held 
by one of tin? judges of the Suprenu^ Court and the district 
judge of the district ; but the Supreme Court may, in cases 
where special circumstances shall in their judgment render th6 
same necessary, assign two of the judges of the Supreme Court 


of the case of McLeod, who was indicted for murder, in crossing the river Niagara, 
in the night, with an armed force, and seizing and destroying the steamboat Caro- 
line, attached to the American shore, and in which affray an American citizen was 

‘ killed. He pleaded aiitliority from the Canadian powers, which authonty w'as •ad- 
mitted, or assumed, by the British government ; but the i)lca was overruled by the 
judicial authorities of New York, and McLeod brought to trial. See 1 Hill, 377, 
and 25 Wendell, 483.1 
’ (a). 1^40. 

Vertemaitre, Dist. Ct. for S. Dist. of Y., Law Kep. Apr. 1861, p. 60Q, New York Leg. 
Obsr. May, 1861, p. 129. • 

^ ' In Huron v. Denman, 2 Weis. H. & Gor. B, 167, it w’^as helj, that the ratification of an 
Individuars act by the government rendered it an act of state, for wliich the crom alone 
ww reaponeible. 
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to attend a circuit court ; and when the district judge shall he 
absent, or shall have been counsel, or be interested in the cause, 
the Circuit Court may consist only of a judge of the Supreme 
Court, {a) ^ 

*302 * These circuit courts, thus organized, are vested with 

original cognizance, concurrent with the courts of the 
several stales, of all suits of a civil nature, at commoh law* or in 
equity, where the matter in dispute exceeds fiv(^ hundred’ dollars, 
exclusive of costs, and the United States are plaintifi’s, or an 
alien is a party, and the suit is between a citizen of the state 
where the suit is "'brought, and a citizen of another state, (b) 
They have likewise exclusive cognizance, except* in certain 
cases which will be hereafter mentioned, of all crimes and 
offences cognizable under the authority of the United States, 
excetiding the degree of ordinary misdemeanors, and of them 
they have concurrent jurisdiction with the district courts, {c) 
But no person can be arrested in one district for trial in another, 
and no civil suit can be brought against an inhabitant of the 
United Slates out of his district; (d)^ and the Act of Congress 


(a) Acts of Congress of April 29th, 1802, c. 31 ; of Miirch 3(1, 1837, c. 34; of Feb- 
ruary 22(1, 1838, c. 12 5 and of August 16th, 1842, c. 180. 

(h) The duniagcs laid in the declaration, if they exceed $.500, give the jurisdiction 
as to the matter in dispute. Mims v. Dupont, 2 Wash. Cir. Rep. 463. It is the 
amount of damages claimed in tlu; (h‘claration that detLTminc.s the jurisdiction in the 
federal courts. Gordon v. Longest, 16 PetersV R. 97. The limitation to $500 and 
Upwards, was abolished ])y the Act of March 3d, 1815, in cases where the United 
States are jilaintiffs. TJie suits bi'tween citizens, in civil causes, where the demand is 
to any small amount, belong (o tlu local state courts, and arc generally cognizable 
before single magistrates, and with juries reduced in number, or without juries, as the 
case may be. A late English statute (8 and 9 Viet, c. 127) instituted a court of that 
kind, of an cflicicnt organization and summary jurisdiction. It consists of a single 
judge, who is to be a barrister, a pleader, or an attorney of ten years' standing j and 
it has jurK'diction to try summarily all suits for debts under £20. The judge has 
power to commit, in all cases of fraud or misconduct, to prison for forty days, and is 
the judge of all matters of law and fact, and there is to be no appeal from his decis- 
ions ; but certiorari will lie to remove all suits above £10. 

(c) Sec infra, pp. .360-363. • ■ 

(d) Process of foreign attachment cannot he issued by the circuit courts of tbe 


1 If both the judges be clis(]uakfled by interest or otherwise, the cause will be certified 
to the nearest court in tire circuit competent in point of law to try it. Richardson 
Boston, 1 Curtis, C<^0. 260. 

* “ But a civil suit may be brought against an inhabitant of the United States, in ahy 
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provides against the assumption of federal jurisdiction to be 
created by the assignment of promissory notes, or other choses 
in action, except foreign bills of exchange.^ This restriction 
applies to assignees by operation of law, (a) but it does not 
apply to notes payable to bearer; (b) nor to suits by Indorsee 
V. Inclorser, for that^^reates a new contract; (c) ^ nor to suits in 
equity by a judgment creditor ; {^/) nor k> cases in which the 
United* States are a party, (c) The circuit courts have also 


United States, wlicre the defendant is domieiled abroad, or i)ot found within the dis- 
trict. Tlic circuit courts cannot is'^ue process beyond ilu; limits of their district, 
except suljpccua, for witnesses and executions in two special cases. Toland v. 
Sprapue, 12 Ueters, aoo.'* • 

[a) Sere v. Pitot, G Crancli, .*bT2. 

(6^I3nllard e. Belial Ma'-on, 251. Bank of Kentucky /?. Wistcr, 2 Peters, 318. 

(c) Voun <4 V, Bryan, 6 VVlieaton, 14G. 

(d) Bean v, Smiili, 2 Mason, 252. De.xter r. Smith, Ibid. 303. 

(e) Batik of United Slates r. Planters’ Bank of Geori^da, 1) Whetiton. 904. 


district in which ho shtill be found at the time of serving the writ.” Act of Congress of 
September 24tli, I78tj, (t Statute^* ?it lairge, 7S.) The carenit courts have juri.silictiori of 
ti>rts, whei ev(‘r fommitted, in case^ wiieie tliey have juriMliclion ot the persons ol the par- 
ties. Miteliell r. Harmony, 13 How. P. vS. 115. 1'he state courts have Jurisdiction in 
actions of tro\er, against a poslniu^ter, for non-deliv**y of a letter. Teal v. Felton, 12 
How. U. S. 231. 

1 A debt secured by a bond and mortgage is a “cho«c in action ” within the meaning 
of the statute. Sheldon v. Sill^ How. U S. 441. In this case, the (juestion was rai.sed 
whether the Act of Congres'., denying the courts of the United States Jurisdiction in cases 
whore suits are brought on choses iu actiois, undtr (he ct/'i umstances rntnlumtU in the textj 
was within llic eiuistitutiomil powers of Uongrc'^sj and the court held that it was. See, 
also, Smith v. Keriioclieii, 7 How. U. S. lOH. Although the assignor make the assignment 
for the expre-S". purpose of giving the United States courts jurisdiction, tlicy will not have 
jurisdiction, unless the assignee was also privy to, or entertained .such purpose. The rights 
of the remote assignee of a (hose in addm shall not he prejudiced by the disability of 
intermediate holders, if the party first entitled to the debt could have sued under the Act, 
and the assignee now occnjiy the same position. Millodollar v. Boll, 2 Wallace, Jr. C. C. 
884. The assignee is not restrained from bringing suit to recover the thing hf specie, hr 
damage.? for its detention. Do.sliler v. Dodge, 16 How. U. S. 622. 

a When an indorsee of a paper, other than a foreign bill of exchange, sues a remote in- 
dorser, and is obliged to trace his title through intermediate indorsers, the United States 
Circuit Court has no juriisdiction, unless it be shown that all the interinodiate persons 
could have sustained an action in the United States Circuit Court to recover the coiitenfb 
of the paper, Campbell v. Jordan, 1 Hempstead, C. C. R. 534. 

« Saddler v. Hudson, 2 Curtis, C. C. g. In Allen v. Blunt, 1 Blatchf. C. C. 480, in an 
actipD upon a judgment rendered in the Circuit CourUlin Massachusetts, the plaintiff 
filled to recover, because it did not affirmatively appear on tl» face of the record from 
that cou t, that the defendant was personally served with process withiu that district* 
And eeo $adUor v*. Fallon, 2 Curtis, C. C. 570. 

VOL. I. ^29 ^ 
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appellate jurisdiction from all final decrees and judgments in 
the district courts, where the matter in dispute, exclusive of 
costs, exceeds fifty dollars. If the remedy be on final decrees 
in the district courts, in cases of admiralty and maritime juris- 
diction, and the matter in dispute exceeds three hundred dol- 
lars, it is by appeal ; and if on final judgn\ents in civil actions, 
andth# matter* in dispute exceeds fifty dollars, it is by 
*303 writ of error, (a) And if any suit be commenced *in a 
state court against an alien, or by a citizen of the state in 
which the suit is brought against a citizen of another state, ^ 
or against a citizen of the same state claiming lands under a 
grant from another state, and the matter in dispute exceeds five 
hundred dollars, exclusive of costs, the defendant, on giving 
security, may remove the cause to the next circuit court, (b) 
The circuit courts have also original cognizance in equity and 
at law of all suits arising under the revenue laws of the United 
States, or ucider any law of the United States i7;la\ive to copy- 
rights and patent-rights growing out of inventions and discov- 
eries, and to protect such rights by injunction, The juris- 
diction in cases of copyrights applies, without regard to the 
character of the parties, or the amount in controversy ; and 
with respect to the jurisdiction of the circuit courts, it may be 
laid down as the vsettled doctrine, that they are courts of limited^ 
though not of inferior jurisdiction ; and .it is necessary, there- 
fore, that there should appear upon the record of a circuit court, 
the facts or circumstances which give jurisdiction, either ex- 
pressly or by necessary legal intendment. {d\ 

{a) Acts of Oongrcss of September 24th, 1789, sec. 11, 21, 22; and Mareh 3d, 
1S03, c. 40, sec. 2. 

(6) Act of Congress of September 24th, 1789, sec. 12. In Smets v, Williams, 4 
Paige’s R6p. 364, it was declared, that the amount of the original claim of the plain- 
tiff, and not the amount ultimately found due, determined the jurisdiction of the Court 
of Chancery of New York, where it was limited to a certain sum. 

(c) Acts of April 17th, 1800, c. 25, sec. 3 ; of February 1 5th, 1819, sec. 1, and of 
Juiy 4th, 1836, c. 357, sec. 17. Act of March 2d, 1833, entiiiod, further (o promde for 
tHk coilection of diitm on imports^ c. 5^?, see. 2. r 

(d) Turner The Bank of North America, 4 Dali. Rep. 1 1 . McCormick ». Sul- 
livant,‘^0 Wheaton, 192. Soe^also, post^ p. 3K. The circuit courts are not author- 


1 See Hubbard if' Northern R. R. Co. 25 Verm. 716. 

3 The mere fact that the subjpet-matter of a contract is a patent-right, does not bring it 
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(3.) The district as well as the circuit courts are District 
derived from the power granted to Congress by the 
constitution, of constituting tribunals inferior to the Supreme 
Court, (a) The United States are at present divided into thirty- 
j&ve districts, which generally consist of an entire state; but in 
New York, Perinsylvania, Virginia, North Carolina, South 
Carolina, ‘Tennessee, Louisiana, Mississippi, knd Alabama, 
there Ae more districts than one. A court is established in each 
district, with some exceptions, consisting of one judge, who 
holds annually, in most of J,hem, four stated terms, and in some 
of them only three, or two, or one ; and he holds, also, special 
courts in his discretion. There are at present only twenty-nine 
district judges ; and it seems to be practically settled, sinc(^ the 
Act of 1801, tliat Congress may, in their discretion, abolish the 
inferior courts, and create new ones under a difi’erent organiza- 
tion. 

• The district^ourts have, exclusive of the state courts, 

* cognizance of all lesser crimes and ollences, cognizable *304 
under the authority of the United States, and committed 
within thejr respective districts, or upon the high seas, and which 
are punishable by tine not exceeding one hundred dollars, by im- 
prisonment not exceeding six months, or when corporal punish- 


ized to issue writs of mandamus, except when necessary for the exercise of their ac- 
knowledged jurisdiction. M’liitire \?^oud, 7 Crunch, 504. It will therefore lie to 
a district court refusinj^ to proceed to judf^incnt in a case subject to the appellate ju- 
risdiction of the Circuit Court. Smith v Jackson,, I Paine, 453. It is a general prin- 
ciple of the common law, that wheie a limited authority is given, if the party to whom 
it ia given extends his jurisdiction to objects not within it, his warrant will be no pro- 
tection to the officers who act under it. Morrell v. Martin, 3 Manning & Granger, 581. 
(a) Art. 1, sec. 8. 


within the jurisdiction of the courts of the United States. Burr y. Gregory, 2 Paine, C. C. 
420. Goodyear v. Day, 1 Blatchf. C. C. 565. The jurisdiction of the circuit* courts ex- 
tends to cases arising under the patent I^aws irrespective of the citizenship of the jiarties 
or pf the amount involved. Allen r. Blunt, 1 Blatchf. C. C. 480. But the Act giving juris- 
diction to circuit pourts in patent ca*«es, without regard to citizenship, has hot changed 
the provision of the Judiciary Act of 1789, providing th^fc no civil suit shall be brought in 
^ circuit or district court, against an inhabitant of the United 4>tates, in any other district 
than that of which ho is an inhabitant or in which he shall be found a4 the time of serving 
the writ. Chaffee v. Wayward, 20 How. U. S. 208. ^ 
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merit, not exceeding thirty stripes, is to be inflicted, {a) They 
have also exclusive original cognizance of all civil causes of 
admiralty and maritime jurisdiction, including all seizures under 
imposts, navigation, or trade laws of the United Slates, where 
the seizures are made upon the high seas, or on waters within 
their districts navigable from the sea with v#»sscls of ten or more 
tons burden ; {h) and jllso of all other seizures made under the 
laws of the Unit('d Stales ; and also of all suits for pPnaltiea 
and forfeitures incurred under those laws. They have also 
cognizance, concurrent with the circuit courts and the state 
courts, of ‘causes where an alien sues for a tort committed in 
violation of the law of nations, or of a treaty of the United 
States; and of all suits at common law, in which the United 
States arc plaint ifls^ and the nialter in dispute amounts, cxclu-. 
sive of costs, to two hundred dollars. They have jurisdiction, 
likewise, exclusive of the courts of the several states, of all suits 
against corfsuls or vice-cpnsuls, except for ofter.ces above the 
magnitude which has been mentioned, (r) They have also 
cognizance of complaints by whomsoever instituted, iri eases of 
captures made within the waters of the United States, or within 
a marine league of its coast ; [d) and to repeal patents unduly 
obtained, (e) 


(a) By the Acts of Coiif^rcss of Aup^ust 2.3(1, IS42, c. 188, and of Auj^ii^t 8th, 1846, 
C. 98, th(? district courts were declared to have eoneiiiTeiit jiirisdietion wiili tlui eireuit 
courts, of all crimes and oflenees agaitist the United Slates, the piini.slmienr of which 
is not capital. 

{b) The rrcUiswe original co^mizance of all civil causes of admiralty and maritime 
jurisdiction is understood to he exelii.sive as behre<n the dislrai aud nrciut roHrts, and 
that the jiiri*«dietion may he eonennent with courts of common law, in eases in which 
a common-law remedy may he ade(jiiate and proper, inasmneh as the Judiciary Act of 
17/^9, sec. 0, when on this very point, “saves to suitors, in all cases, the right of a 
common-law remedy, wliere the common law is competent to give * 

(c) Act of Congress of September 24th, 1789, c. 20, see. 9. By Act of Congress of 
August 8tli, 1846, c. 10.^), the di>triet and eireuit courts, and the commissioners to take 
affidavits,* &o., have jurisdiction, as justices of the peace, against offenders against the 
United States, and, on the a|)plieatiqn of foreio'n consuls and commercial agents, to 
enforce their awards and decrees by arrest and imprisonment, &c. 

(c/) Act of April 20th, 1818, e. 88, sec. 7. 

(e) Act of February 21st, I7?3, e. 49, sec. 10. By the Act of Congress of August 
23d, 1842, c. 188, the distfiet couits, as courts of admiralty, and the circuits courts, as 
courts of equity, are to be deemed always open for the purpose of filing pleadings and 
issuing processes, and for intcfloeutory motions and ordei*s. 
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The judges of the district courts have, also, in cases where 
the party has not had a reasonable time to apply to the Circuit 
Court, as full power to grant writs of injunction to operate with- 
in their respective districts, as is exercise,d by the judges 
of the Supreme Court, and to continue until the *next *305 
Circuit Court. («) #They may also grant injunctions, in 
particular bases, under the Act for the better organization of the 
ireasufy department, (b) 

In addition to these general powers vested in the district 
courts, they have, in those cases where the districts are so situ- 
ated as not to permit conveniently the presence of a judge of 
the Supreme Court, the powers of a circuit court superadded to 
their ordinary powers of a district court, (c) 

To guard against the inconvenience of a difference of opinion 
between the circuit judge and the district judge, when holding 
together a circuit court, it is provided by law, that in all cases 
of appeal or e^ror, from the district to the circuit •court, judg- 
ment is to be rendered in conformity to the opinion of the judge 
of the Supreme Court presiding in such circuit court. And in 
all other cases of a disagreement of opinion between the circuit 
and district judges, the point may be certified into the Supreme 
Court for its decision ; ^ but in no case shall imprisonment be 
allowed, or punishment be inflicted, where the judges of the Cir- 
cuit Court are divided in o[)inion upon the question, (d) 

The superior courts of the several territories of the United 
States, in which no district court is established, have the en- 
larged jurisdiction of circuit courts, subject to revision by writ 
of error and appeal to the Supreme Court, (e) The district 
and' territorial judges of the United States are required to re- 


(а) Art of Fel)rnary 13th, 1807, c. 13, sec. l! 

(б) Act of Congress of May 15th, 1820, c. 107, see. 4 and 5. 

(c) Act of February 19th, 1831, r. 28. • 

{d) Act of April 29th, 1802, c. 31, see. .5, 6. 

(fi) Act of March 3d, 180J, c. 38, sec*. 1. 


^ 1 The question upon which the disagreement takes place, ^nus^ be specifically stated. 
It is not sufficient to certify, generally, that the judges disagreed uptn the whole cake as 
to what judgment should be rendered. Sadler v. Hoovei^ 7 IIow. Fi. 646. 

^ctfi * • • • 
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side within their respective jurisdictions ; and no federal judge 
can act as counsel, or be engaged in the practice of the 
law. (a) 

*306 *(4.) The state courts are, in some cases, invested, 

by Acts of Coimress, with the cofi:nizance of cases 

Duties ' O’ o 

vested in arising under the laws of the United States. By, the 
state couiu. 1806, and April 21st,* 1808, and 

March 3d, 1815, the county courts within or adjoining the 
revenue districts in certain parts of the states of New York, 
Pennsylvania, and Ohio, were authorized to take cognizance of 
prosecutions for tines, })enalties, and forfeitures, arising under 
the revenue Jaws of the United States ; and the state or county 
courts adjoining any collection district, in relation to taxes or 
internal duties which may, at any time hereafter, be assessed, 
have cognizance of all suits for taxes, duties, fines, penalties, 
and forfeitures arising thereon, (h) 

In attending to this general survey of the organization of the 
judiciary establishment of the United States, it will be per* 
ccived, that all the great features of the system are to be found 
in the Act of Congress which was passed in September, 1789, 
at the first session of the first Congress under the present con- 
stitution. That Act has stood the test of experience since that 
time, with very littfe alteration or improvement ; and this fact 
is no small evidence of the wisdom of the plan, and of its adap- 
tation to the interest and convenience of the country. Tlie Act 
af 1789 was the work of much profound rellection, and of great 
legal knowledge ; and the system then formed and reduced to 
practice has been so successfiJ and so beneficial in its opera- 
tion, that the administration of justice in the federal courts has 
been constantly rising in influence and reputation. 

. The principal officers of the courts are attorneys and counsel- 
lors, clerks and marshals. 

(1.) Attorneys and counsel are regularly admitted 

Attorneys . . , . . i . i i 

and coiui' by the several courts, to assist the parties in their plead- 
ings, and in the conduct of their cause’s, in those cases 
in which the parties do not appear and manage thqir own 
*307 causesr personaKy, *as they are expressly permitted to 


(a) Act of December 18,^812, sec. 1. ^ {b)J/^ide infiicit PP* 400-405. 
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do. {a) This privilege conceded to parties, though reasonable 
in itself, is, upon the whole, useless ; and the necessity of a 
distinct profession, to render the application of the law easy 
and certain to every individual case, has always been felt in 
every country under the government of written law. As prop- 
erty becomes secur^, and the arts are cultivated, and commerce 
flourishes,* and when wealth and luxuiky are introduced, and 
create 4he infinite distinctions and refinements of civiliz(*d life, 
the law will gradually and necessarily tissume the ehriracter of 
a complicated science, requiring for its application the skill and 
learning of a particular profession. After the publication of 
the twelve tables, suitors at Rome were obliged to resort tb'^the 
assistance of their patrons, and judicial proceedings becfUiie tlie 
study and practice of a distinct and learned body of men. (b) 
Tlfe division of advocates into attorneys and counsel has been 
adopted fi;om the prevailing usag<i in the English courts. The 
business ojTtlt^.* former is to carry on the practical and more 
mechanical parts of the suit, and of the latter to draw or review 
and correct the special pleadings, to manage the cause at the 
trial, and also during the whole course of the suit, to apply 
established principles of law to the exigencies of the case. In 
the Supreme Court of the United States, the two degrees of 
attorney and counsel are kept separate, and no |)erson is per- 
mitted to practice both as attorney and counsellor in that court. 
This was by a rule of the court in February, 1790 ; and when, 
afterwards, in August, IbOl, the court declared that counsellors 
might be admitted as attorneys, on taking the usual oath, this 
did not mean or imply, that if a counsellor was thus admitted as 
attgrney, he could continue to act as counsellor. He must mate 
his election between the two degrees. In all the other 
courts of the United States, as well as in the courts* of *3j08 
New York and the othiT states, the same person can be 
admitted to the two degrees of attorney and counsel, and exer- 
cise the powers of each, (c) 


(a) Act of Congress of Sci)teml'' r^4th, 1789, sec. ftS. 

• (h) Gmvina, do Ortu et Prog. Jur. Civ. sec. 33, 40. 

(c) In the convention which met in the year 1846 to revise the constitution of New 
York, tiiore was a strong effort made to remove all inwediments to the free admission 
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. Besides the ordinary attorneys, the statute has directed (a) 
that a meet person, learned in the law, be appointed to act as 
attorney-general of the United States; and besides special and 
incidental duties, it is made generally his duty to prosecute and 
conduct all suits in the Supreme Court in which the United 
States are concerned, and to give his advice and opinion upon 
questions of law, when required by the President or the heads 
of the departments.^ Each judicial district' has likewise a 
public officer to act as attorney for the United States in the 
district, and to prosecute all delinquents for crimes or offences 
cognizable under the authority of the United States, and to 
prdsfccute all civil actions within his district in which the 
United States are concerned, (b) 

Cierk.« Clerks are appointed by the several courts, 

except that the clerk of the District Court is ex ojficio 
clerk of the Circuit Court in such district.^ They have the 
custody of the seal and records, and are bound ^o Sign and seal 
all process, and to record the proceedings and judgments of the 
courts. And this is a trust of so much importance, that, in 


of all persons to the courts of justice to act as counsel and attorneys. But the char- 
acter and utility of the profession were saved, and the attempted innovation resulted 
in the constitutional provision, that “any male citizen of the age of 21 years, of good 
moral character, and who possesses the requisite qualifications of learning and ability, 
should be entitled to admission to practice in all the courts of this statcj^’ This was 
leaving the rule for admission to be essentially as it before existed, for it must of 
necessity belong to the courts, in which the admission is applied for, to judge of the 
satisfactory test of the good moral character and the requisite learning and ability of 
the candidates. 

The courts ought to be vigilant and thorough in their examination respecting the 
ability, learning, and character of candidates for admission to practice as advocates 
in the courts. The interests of clients, the safety of the community, the purity, intel- 
ligence, ai^d integrity of the administration of justice, and, indeed, the preservation of 
alf our constitutional rights and liberties, arc deeply concerned in the elevated, moral 
and educational standard and character of the members of the legal profession. 

(а) Act of Congress of September 24th, 1789, sec. 35. 

(б) Ibid. The Act of Congress of 29th May, 1830, c. 153, sec. 1, instituted the 


' See an elaborate exposition of the office duties of the Attorney-General of the 
United States. Opinions of the^ Attorneys-General, vol. vii. 826. 

*But by Act of Congress of February 28th, 1839, (6 Statutes at Large, 322,) all the Circiiit 
Courts of the Unitid States have the appointment of their owft clerks, aiid, in case of a 
disagreement between the judges, the appointment is to b^ made by the presiding judge.' 
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addition to the ordinary oath of office, clerks are Obliged to 
give security to the public for the faithful performance of their 
duty. To guard still further against abuse of office, all 
moneys paid into the circuit or district courts, or rc'ceived by 
the officers in cases pending therein, are required to be im- 
mediately de[)osite(i in bank ; and no money can be drawn 
out of the* bank, except by an order of judge, to be signed 
by him* and certified of record by the clerk. The clerks are 
likewise bound, at every regular session of the courts, to ex- 
Inbit an account of all the moneys remaining in court. (/;) 

*(3.) Marshals are analogous to sherifls at common *309 
law. They are ap[)ointed for each judicial district 
by the President and Senate, for the term of four 
yeajs, but are removable at pleasure ; and it is the duty of the 
marshal to attend the district and circuit courts, and to execute, 
within the district, all lawful precepts directed to him, and to 
command all aequisite assistance in the execution t)f his duty. 
There are also various special duties assigned by statute to the 
marshals. The appointment of deputies is a power incidental 
to the office, and the marshal is responsible civiliter for their 
conduct, and they are removable not only at bis pleasure, but 
they are also by statute made removable at ih6 pleasure of the 
district or circuit courts, (c) The Act says, that the marshal 
shall be removable at pleasure, witliout saying by whom ; and 
on the first organization of the government, it was made a ques- 
tion whether the power of removal, in case of oflicers appointed 
to hold at pleasure, resided anywhere but in the body which 
appointed, and of course whether the consent of the Senate was 

otiico of Solicitar of the, Treasury ; ainl it is his duty to direct and superintCTid all orders, 
Suits or proceedings i<i law or equity, for the recovery of money, chattels, and lan'ds, 
in the name and for llic use of the Unitctl States, and to have charge of all lands and 
other property conveyed to the United Stales in payment of debts, and of .aH trusts 
created for their use in payment of debts due to thorn, and to sell and dispose of lands 
assigned to the United States, or vested in them by mortgage in payment of debts ; 
and to. instruct the district attorneys, nfarshalsy and clerks of the circuit and district 
courts, in relation to suits in which the United States arc concerned. Sec the Act 
aforesaid^ in which his powers and lirties are specificayy detailed. 

(a) Act of Congress of September 24th, 1789, sec. 7. 

(h) Act of March Sd, 1817, c. 108. 

(c) Act of Congress of Sytemb^r 24th, 1789, sec. 27. 
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not feqnisite to remove. This was the construction given to 
the constitution while it was pending for ratification before the 
state conveniions, by the author of The Federalist. ‘‘ The 
consent of the Senate,” The Federalist observes, (a) “ would 
be necessary to displace as well as to appoint ; ” and he goes 
on to observe, tliat ‘‘ those who can best istimate the value of 
a steady administratidn, will be most disposed to prize a pro- 
vision which connects the official existence of public men with 
the approbation or disapprobation of that body, which, from 
the great permanency of its own composition, will, in all prob- 
ability, be less subject to inconstancy thaii any other member 
of the government.” But the construction which was given 
to the constitution by Congress, after great consideration and 
discussion, was different. In the Act for cstablis[nng 
*310 * the treasury department, the Secretary was con- 

templated as being removable from office by the Pres- 
ident. The^vords of the Act are, ‘‘ That whenever the Secretary 
shall be removed from office by the President of the United States^ 
or in any other case of vacancy in the office, the assistant shall 
act,” &c. This amounted to a legislative construction of the 
constitution, and it has ever since been acquiesced in and acted 
upon, as of dcicisive authority in the case. It applies equally 
to every other officer of government appointed by the President 
and Senate, whose term of duration is not specially declared. 
It is supported by the weighty reason, that the subordinate 
officers in the executive department ought to hold at the jpleas- 
ure of the head of that department, because he is invested 
generally with the executive authority, and every participation 
in that autho’rity by the Senate was an exception to a general 
principle, and ought to be taken strictly. The President is the 
great responsible officer for the faithful execution of the law^ 
and the power of removal was incidental to that duty, and 
migljt. often be requisite to fulfil it. 

This question has never been made the subject of judicial 
discussion; and the construction*^given to the constitution in 
1789, has continued to rest on this loose, incidental, declaratory 
opinion of Congress, and the sense and practice of government 


(a) No. 77. 


(6) September 2d, 1789, seo. 7. 
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since that time. It may now be considered as firmly and def- 
initely settled, and there is good sense and practical utility in 
the construction. It is, however, a striking fact in the con- 
stitutional history of our government, that a power so trans- 
cendent as that is, which places at the disposal of the Presi- 
dent alone, the tenure of every executive officer appointed 
by the Proeident and Senate, should d/spend upon inference 
merely,*and should have been gratuitously declared by the first 
Cofjgress, in opposition to that high authority of The 
* Federalist; and should have been supported or ac- *311 
quiesced in by some of those distinguished men who 
questioned or denied the power of Congress, even to incorpoi^ate 
a national bank, (^i) 

The marshal is obliged to give security to the United States 
in twenty thous*and dollars, for the faithful performance of the 
duties of his office by himself and his deputies,^ and, together 
with his deputies, to take an oath of office. (/;) com- 

mon law, the death of the principal is a virtual repeal of the 
authority of the substitute or deputy ; but to guard against any 
inconvenience which might ^arise from the operation of this 
principle, and to prevent the mischiefs of a vacancy in office, 
the Act establishing the judicial courts has provided, that in case 
of the death of the marshal, his deputies shall continue in office, 


(a) As tlic instanoes of tlif* oxercise of, the power of removal from office have been 
multiplied beyond all former example, under President Jackson’s administration, the 
propriety of the concession of the power itself, by the first Congress, has been strongly 
questioned. It is the power of Conjyrcss, i\t any time, says a high anthority, to correct 
the extensive operation of this executive power, by placing the aj)pointment of infirior 
officers (and which would include ninety -nine out of a hundre<l.of the lucrative offices 
of the government) mother hands, .3 Story’s Coiinn. 394--.397. 

(ft) Act of Congress of September 24th, 1789, sec. 27. By the Act of Congress of 
April loth, 1806, c. 21, the marshal’s bonds arc to be filed and recorded in the office 
of the clelfk of the District Court or Circuit Court sitting within the distric t ; and 
suits for the breach of the condition of any such bond may ho instituted in the name 
and for the sole use of the person injured by a ba-ach of the condition of the bond, 
and judgments on the bond are to remain as a security for the benefit of any person 
injured by the breach thereof. * 

The deputy marshal is an officer of the District Court and jmenable to fts jurisdiction 
for malfeasance in office, and the jurisdiction may be exercised byfsummaiy order or 
attachment for contempt. The Bark Laurens and $20,000 in specie. 1 Abbott’s Adm. 508. 
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unleSs otherwise especially removed, and shall execute the same 
in the name of the deceased marshal, until another marshal 
shall be appointed and sworn. So, a marshal, when removed 
from office, or his term of office expires, may still execute all 
process in his hands, and he remains responsible for his pris- 
oners until they are duly delivered over to his successor, {a) * 
And with respect to the custody of the prisoners, under the law 
of the United States, the marshal is directed to deliver his pris- 
oners to the keeper of one of the jails of the state in which ’ he 
is marshal, in cases where the legislature of the state, in con- 
formity witli the recommendation of Congress, have made it the 
duty, of the jailers to receive them; but where they have not, 
the marshal, under the direction of the district judge, is to pro- 
vide his own place of* security. (^) 


(a) Ibid. see. 28. 

(/>) Hcsolutio.is of Congress, September 2.3<1, 1789, and 3d, 1791. See, 

atso, the Aet of Congress of Jnrmary 6ili, 1800, and 1 Paine’s Hep. 368. The mar- 
shal is hound to take from tlie prisoner under United States process, a bond for the 
limits, as in tlio case for prisoners under state process. 

___ , . _ . 

' Stewart tJ. Hamilton, 4*‘M<*L(*an, 5.34. United States v. Hank of Arkansas, Ilempst. C. 
C. 460. Doolittle’s Lessee t;. Bryan, 14 How. U. S. 663. 
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* LECTURE XV. * 

or THB*()RICnNAL AND APPELLATE JURISDICTION OF THE SUPREME 

COURT. 

Having taken a general view of the great departments of the 
government of the United Stales, 1 jiroceed to a more precise 
examination of its powers and (Juties, and of the degree of sub- 
ordination under which the state governments are constitu- 
tionally placed. 

The constitution of the United States is an instru- „ 

^ Test of con- 

ment containing the grant of ^pecijic powers, and the stitutionai 

government of the Union cannot claim any powers 
but what are contained in the grant, and given cither expressly, 
Or by necessary implication.* The powers vested in the state 
governments by their respective constitutions, or remaining with 
the people of the several states prior to^he establishment of the 
conslitntion of the United States, continue unaltered and unim- 
paired, except so far as they arc granted to the United States. 
We are to ascertain the true construction of the constitution, 
and the precise extent of the. residuary authorities of the sev- 
ral states, by the declared sense and practice of the govern- 
ments respectively, when there is no collision ; and in all other 
cases where the question is of a judicial nature, we are to as- 
certain it by the decisions of the Supreme Court of the United 
States ; and those decisions ought to be studied and universally 
understood, in respect to all the leading questions of constitu- 
tional law. (a) The people of the United States have declared 
the constitution to be the supreme law of the land, and it is 
entitled to universal and implicit obedience. Every act of Con- 
gress, and every act of the legislatures of the states, and every 
gart of the constitutioi. oi any states which are repugnant 


VOL. I. 


(a) Sec supra, p. 243. 
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*314 to the constitution * of the United States, are necessa- 
rily void. This is a clear and settled principle of con- 
stitutional jurisprudence. The judicial power of the Union is 
declared to extend to all cases in law and equity arising under 
the constitution ; and to the judicial power it belongs, whenever 
a case is judicially before it, to determine w,hat is the law of the 
land. The determination of the Supreme Court of the United 
States, in every such case, must be final and conclusive, because 
the constitution gives to that tribunal the power to decide, and 
gives no appeal from the decision. 

With respect to the judicial power, it may be generally ob- 
sef^^d, as the Supreme Court declared, in the case of Turner v. 
The Bank of North America^ (a) that the disposal of the judicial 
power, except in a few specified cases, belongs to Congress ; and 
the courts cannot exercise jurisdiction in every case to which 
thfe judicial power extends, without the intervention of Congress, 
who are not bound to enlarge the jurisdiction,, of* the federal 
courts to every subject which the constitution might warrant. 
So, again, it has been decided, {b) that Congress has not dele- 
gated the exercise of judicial power to the circuit courts, but in 
certain specific cases. Both the constitution and an Act of 
Congress must concur conferring power upon the circuit 
courts. A considcraldc portion of tin*, judicial power, placed at 
the disposal of Congress by the constitution, has been inten- 
tionally permitted to lie dormant, by not being called into action 
by law. (c) The 11th section of the Judiciary Act of 1789, giving 
jurisdiction to the circuit courts, has not covered the whole 
ground of the constitution, and those courts cannot, for instance, 
issue a mandamus^ but in those cases in which it may be neces- 
sary to the exercise of their jurisdiction, [d) 

jurtsSefim?^ original jurisdiction of the Supreme Court is 

of the Su- very limited, and it has been decided that Congress has' 
preiue ^ 

Court. no power to extend it. {e) It is confined by the con- 

(а) 4 Dallas, 8. 

(б) M’Intire v. Wood, 7 Cranch; 504. Livingston v. Van Ingen, 1 Falhe, 45. 

United States v, Hudson & Goodwin, 7 Cranch, 32. United States v. Bevans, 
d Wheaton, 336. ^ 

(c) ConkHng*8 Treatise^ 2(1 edit. 68. 

(d) Smith V, Jackson, I Paine's Rep. 453. 

(e) Marbttiy v. Madison, 1 Cranch, 137. 
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stitution to those cases which affect ambassadors, other 
lie ministers and consuls, and to those in which a 
state is a party ; (a) and *it has been made a question, *316 
whether this original jurisdiction of the Supreme Court 
was intended by the constitution to be exclusive. The Judi- 
ciary Act of 1789 aeems to have considered it to be competent 
for Congress to vest concurrenf jurisdiction, in those specified 
cases, fn.other courts ; for it gave a concurrent jurisdiction, in 
some of those cases, to the circuit courts, (b) In the case of 
The United States v. Ravara, (c) this point arose in the Circuit 
Court for Pennsylvania district, and it was held that Congress 
could vest a concurrent jurisdiction in other courts, of those very 
cases over which the Supreme Court had original jurisdiction ; 
and that the word original was not to be taken to imply exclu- 
sive cognizance of the cases enumerated. But the opinion of 
the Supreme Court of the United States, in Marbury v. Madi- 
son^ {d) gods fag* towards establishing the principle pf exclusive 
jurisdi<Hion in the Supreme Court in all fhose cases of original 
jurisdiction. This last case was considered, in Pennsylvania v. 
Kosloff, (ej as shaking the decision in the case of Ravara; and 
yet the question was still left in doubt by fhe Supreme Court, 
in the case of The United Stales v. Ortega^ (/) and a decision 
upon it was purposely waived, (g-) 

Admitting that this original jurisdiction of the Supreme Court 
may be shared by other courts in the discretion of Congress, it 
has been decided, as we shall presently see, that this original 
jurisdiction cannot be enlarged, and that the Supreme Court 
cannot be vested, even by Congress, with any original jurisdic- 
tion in other cases than those described in the constitution. It 
is the appellate jurisdiction of the Supreme Court that clothes 


(aj Art. 3, sec. 2. 

(h) Act of Congress, September 24th, 1789, sec. 13. 

(c) 2 Dallas, 297. 

(rf) VCranch, 137. 

(c) 6 Serg. & Hawle, 545, 

(/) 11 Wheaton, 467. 

(g) In the official opinion of the ifttorncy-General^f the United States, in 1797, it 
was held, that the Supremo Court of the United States h^d no cn»ii«a/ jurisdiction, 
until given by statute, and that it was capable of having it conferr<^ by law in the case 
of ambassadors, &c., as in the case of libels, &c. Opinions of the Attorneys-General, 
(July 27th, 1797,) vol. i. p. 42. * • 
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it with most of its dignity and efficacy, and renders it a 
* 316 constant object of attention and solicitude on the *part of 
the governments and the people of the several states, (a) 
Appellate (1.) The Supreme Court has appellate jurisdiction, 
jurisdiction, certain cases, over final decisions in the ^tate courts, 
.but it has no power to review its own dcfisions, either at law 
or in equity. (/;) o ♦ 

We have seen (r) that, by the Act of Congress of the^4th of 
September, 1789, sec. 25, a final judgment or decree in any suit 
in the highest court of law or equity of a state, where is drawn 
in question the validity of a treaty, and the decision is against 
it^^alidity ; or where is drawn in question the construction of 
a treaty, and the decision is against the title, right, or privilege 
set up or claimed under it, may be rei‘xamined and reversed or 
affirmed in the Supreme Court of the United States, upon a 
writ of error ; and, upon reversal, the cause may be remanded 
for final dec-ision, or the Supreme Court may, at^their discretion, 
if the cause shall have been once remanded before, prcR^eed to 
a final decision of the same, and award execution. The word 
finals in the Judiciary Act, is understood to ap|)ly to all judg- 
ments and decrees which determine the particular emse ; and it 
is not to be confined to those judgments and decrees which are 
final so as to terminate all further or renewed litigation, in a 
new suit on the same right, {d) ^ Under this appellate authority, 
it was declared in the case of Clcrke v. Harwood^ (e) that if the 
highest court in a state reverse the judgment of a subordinate 


(a) The Imperial Chamber and the Aulic Couneil in the Germanic constitution, 
were tribunals of appellate jurisdiction only. It was the original law of Germany, 
that no man could be sued, except in the state or province to which he belonged. 
1 Hallarn on the Middle Ages, 371, 372. 

Was[)ington Bridge Company v. Stewart, 3 How. U. S. 413. 

(c) Supra, p. 290. 

{d) Westpn v. City Council of Charleston, 2 Peters’s U, S. Rep. 449. See Judge 
CouiUng's Treatise on the Courts of the United States, 2d edit, p, 23, for a citation 
of the cases on this })oint. This treatise of the learned judge is copious, accurate, 
and a very useful digest for the profession. The details of the practice of the eburts 
of the United States, supported by a full review of the statutes, judicial decisions, and 
rales of the courts, are excellent. ‘ ^ 

{e) 3 Dallas, 343. t , * ^ 

__ , ^ 

2 See Forgay r. Conrad, 6 How. U. S. 201. Pulliam r. Christian, Id. 209. 



THE UNITED STATES. 


358 


LEO. XV.] 

court, and, on appeal to the Supreme Court of the United States, 
the judgment of the highest state court be in its turn reversed, 
it becomes a mere nullity, and the mandate for execution may 
issue to the inferior state court. But, in the case of Fairfax v. 
Hunter^ (a) a writ of error from the Supreme Court of the United 
States was awarded to the Court of Appeals of Virginia, 
upon a ju^gmmit iiT * that court against the right claimed * 317 
under ^a construction of the treaties made witli Great 
Britain in 1783 and 1794, and the judgment of the Court of 
Appeals was reversed, and the cause remanded, and the Court 
of Appeals below were required to cause the original judgment, 
which had been reversed in that court, to be carried into due 
execution. The Court of Appeals, when the cause came, back 
to them, resolved that the appellate power of the Supreme 
C(turt of the United Slates did not extend lo that court, and 
that so much of the Act of Congress as extended the appellate 
jurisdictioi^of the Supreme C'ourt to that court, was not war- 
ranted by the* constitution ; and that the proceedings in the 
Supreme Court were coram non jmlice in relation to that court; 
and they consequenUy declined obedience to its mandate, A 
writ of error was awarded' u|)on this refusal, and the cause 
came up again before the Supreme Court of the United States, 
in a case in which the judgment of the court below drew in 
question, and denied the validity of the statute of the United 
States, authorizing an appeal from a state court. (/;) 

A graver question could scarcely have arisen in that court, or 
one involving considerations of higher importancii and delicacy, 
or more deeply affecting tlie permanency and tranquillity of the 
American Union. In the opinion which was delivered, the court 
observed, that the constitution unavoidably dealt in general lan- 
guage, and did not enter into a minute specification of powers, 
» or declare the means by which those powers were to fte carried 
into execution. This would have been a perilous and difficult, 
if not an impracticable task ; and the constitution left it to Con- 
gress, from time to time, to adopt its own means to effectuate 
legitimate objects, end to ihould ahd model the exercise of its 


(a) 7 Cranch, 608. * 

[h) Martin v. Hantor, I Wheaton, 304. 4‘ 
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powers, as its own* wisdom tiftid the public interest should re- 
quire. 

The judicial power of the United States is declared to ex- 
tend to all cases arising under treaties made under the 
*318 * authority of the United States. It was an absolute 
. grant of the judicial power in that case, and it was 
competent for the people of this country tb invest the general 
government with tha{, or with any other powers they^ might 
deem proper and necessary, and to prohibit the states from the 
exercise of any powers which were, in their judgment, incom- 
patible with the objects of the general compact. Congress 
were bound, by the injunctions of the constitution, to create 
inferior courts, in which to vest all that judicial jurisdiction 
which was exclusively vested in the United States, and of 
which the Supreme Court cannot take any other than an appel- 
late cognizance. The w' hole- judicial power must be at all times 
vested, either in an original or appellate form, in «ome courts 
created uudfer the authority of the United Stafes. The grant 
of the judicial power was absolute, and it was imperative upon 
Congress to provide for the appellate jurisdiction of the federal 
courts, in all the cases in which judicial power was exclusively 
granted by the constitution, and not given, by way of original 
jurisdiction, to the Supreme Court, 

The court, in their examination of the judicial power, sup- 
posed that the constitution took a distinction between two 
classes of enumerated cases. Jt intended that the judicial 
power, either in an original or appellate form, should extend 
absolutely to all cases in law and equity arising under the 
constitution, the laws of the United States, and treaties made 
under their authority ; and to all cases affecting ambassadors, 
other public ministers and consuls ; and to all cases of admi- 
ralty and maritime jurisdiction ; because these cases were ofc 
vital importance to the sovereignty of the Union, and they 
entered into the national policy, and affected the national, 
rights, and the law and coipity of nations. The original or 
appellate jurisdiction ough^i, therefdre, to be commensurate with 
the mischiefs intended to be remed/ed, and the policy in view. 
But in respect to anoth6r class of cases, the constitution seemedy 
ex indwitria^ to drop the word ally and to extend the juris- 
*319 dictipn of the *qudiciary, not to alUcontroversies, but to 
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contxoversies in which the United States were a patty, or be- 
tween two or more states, or between citizens of difi’erent states, 
&c., and to leave it to Congress to qualify the jurisdiction, orig- 
inal or appellate, in such manner as public policy might dictate.^ 
But whatever weight might be due to that distinction, it was 
held to be manifest, that the judicial pftwer was, unavoidably, 
in some cases, exclusive of all state authority, and, in all others, 
might Jbe made so at the election of‘ Congress. The Judiciary 
Act, throughout every part of it, and particularly in the 9th, 11th, 
and 13lh sections, assumed, that in all cgiscs to which the judi- 
cial powers of the United States extended. Congress might 
rightfully vest exclusive jurisdiction in their own courts. Jl^he 
criminal, and the admiralty and maritime jurisdiction, must be 
exclusive ; and it was only in those cases where, previous to the 
constitution, state tribunals possessed jurisdiction independent 
of national authority, that they could now constitutionally exer- 
cise a concurrent jurisdicjtion. 

The exercis5 of appellate jurisdiction was not limited by 
the constitution to the Supreme (\:)urt. Congress might create 
a succession of inferior tribunals, in each of which it might vest 
appellate, •as well as original jurisdiction. The appellate juris- 
diction of the Supreme Court, in cases where it had not original 
jurisdiction, was declared to be subject to such exceptions and 
regulations as Congress might prescribe. It remained, therefore, 
entirely in the discretion of Congress, to cause the judicial power 
to be exercised in every variety of form of appellate jurisdiction, 
and the appellate power was not limited to cases pending in 
the courts of tlie United States. If it had been limited to 
cases in those courts, it would necessarily follow, that the juris- 
diction of the federal courts must have been exclusive of state 
courts, in all the cases enumerated in the constitution. If the 
judicial power of the United States extends to g,ll cases arisihg 
under the constitution, laws, and treaties of the Union, and 
to all cases of admiralty and maritime jurisdiction, 

^the state courts could not, consistently with the express *320 
grant in the constitution j entertain^ any jurisdiction in 


# 1 In Florida v. Georgia, 17 How. U. S. 478, the jurisdiftion of the Supremo Court over 
suits Uetween states, or suits to wliich the United States are a;^irty, is examined at length 
in the prevailing opinion of the court and in the dissenting ophaious of the minority. 
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those cases, without the riglit of appeal. If the state courts 
might entertain concurrent jurisdiction over any of those cases 
without control, then the a{)pellate jurisdiction of the United 
States, as to such cases, would have no existence, which would 
be contrary to the manifest intent of the constitution. The ap- 
pellate power of the tederal courts must extend to the state 
courts, so long as the stute courts entertain any. concurrent 
jurisdiction over the cases which the constitution has declared 
shall fall within the cognizance of the judicial power. It is 
very plain that the constitution did conteiiiplate that cases with- 
in the judicial cognizance of the United States would arise in 
thtt. state courts, in the exercise of their ordinary jurisdiction ; 
and that the state courts would incidentally take cognizance of 
the cases arising under the constitution, the laws, and tlio trea- 
ties of th() United States; and as the judicial power of the Uni- 
ted States extended to all such cases, by the very terms of the 
constitution, it followed, as a necessary consequence, that the 
appellate jurisdiction of the courts of the United States must 
and did extend to the state tribunals, and attach upon every 
case within the cognizance of the judicial power. 

All the enum(‘rated cases o( federal cognizaiicd are those 
which touch the safety, peace, and sovereignty of the nation, or 
which presume that state attachments, state prejudices, state 
jealousies, and state interests, might sometimes obstruct or 
control the regular administration of justice. The apjiellate 
power, iti all these cases, is founded on the clearest principles of 
policy and wisdom, and is deemed requisite to fulfil effectually 
the great and beneficent ends of the constitution. It is like- 
wise necessary, in order* to preserve uniformity of decision 
throughout the United States, upon all subjects within the pur- 
view of the coiistitution ; and the mischiefs of opposite con- 
structions aiidi^Oiilradictory decisions in the different states, on 
all these points of geru'ral concern, would be deplorable. 
*321 * The right of removal of a cause from a state court 

by a defendant, who is entitled to try his rights and 
assert liis privileges in the^ national forum, is also the exercise 
of appellate jurisdiction ; and the right of removal of a cause 
may exist’ before /)r aVter judgment, in the discretion of Con- 
gress.^ ;Tlie Supreme Court, by. a train of reasoning which ap- 
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pears to be unanswerable and conclusive, came fo the decision/ 
that the appellate power of the United States did extend to 
cases pending in the state courts, and that the 25th section of 
the Judiciary Act of 1789, authorizing the exercise of this 
jurisdiction in the specified cases by a writ of error, was sup- 
ported by the lettertand spirit of the constitution. The judg- 
ment of the Court of Appeals in Virginia, rendered on the 
mandaT (3 in the cause, and denying the appellate jurisdiction of 
the Supreme Court, was consequently reversed, and the judg- 
ment of the District Court in Virginia, which the Court of 
Appeals in Virginia had reversed, was alfirmed. 

Whether the Supreme Court had authority to issue the c5m- 
pulsfory process of mandamus to the state courts, to enforce the 
judgment of reversal, was a question which the court did not 
think it necessary to discuss or decide ; and one of the judges, 
in the separate ojiinion which he gave in the cause, seemed to 
think +hat t?ie Supreme Court, in the .exercise of ks appellate 
jurisdiction, was supreme over the partic^s and over the case, but 
that it had no compulsory control over the state tribunals. The 
court itself gave no intimation of an opinion whether it could 
or could not lawftdly rcisort to compulsory or restrictive process, 
operating in j^ersonam upon the state tribunals,; and it was no 
doubt deemed discreet not to assert more authority constitution-' 
ally vested in the court, than was necessary for the occasion. 
If the appellate jurisdiction be founded, as it no doubt was in 
that case, on a solid basis, it \frould seem to carry witH it, as of 
course, all the coercive power incident to every such jurisdic- 
tion, and requisite to support it. 

* (2.) Another question which was largely discussed * 322 
and profoundly considered by the Supreme Court, was 
touching its authority to issue a mandamus^ when Writ of 
not arising in a case under its appellate jurisdiction, ” 
and when not required in the exercise of its original jurisdic- 
tion. In the case of Marbury v. Madison^ {a) the plaintiff had 
been nominated by the President, ^nd, by and with the advice 
and consent of the Senate, had been apjiointed a justice of the 
jjeace for the District of Oblumbia, an^ the appointment had 


1 Cranch, 137. 
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• been made complete and absolute by the President’s signature 
to the commission, an<f the commission had been made com- 
plete by affixing to it the seal of the United States. The Secre- 
tary of Stete, after all this, withheld the commission, and the 
withholding of it was adjudged to be a violation of a vested 
legal right, for which the plaintifl' was ent’tlcd to a remedy by 
mandamus ; and the only question was, whether the mandamus 
could constitutionally issue from the Supreme Court, (a) 

The Judiciary Act, sec. 13, authorized the Supreme Court to 
issue writs of mandamus in cases warranted by the principles 
and usages of law, to any courts appointed, or persons holding 
office, under the authority of the United States. There was 
no doubt that the Act applied to the case, and gave the power, 
if the law was constitutional ; but the court was of opinion ,^hat 
the Act, in tliis respect, was not warranted by the constitution, 
because the issuing of a mandamus in this case would be an 
exercise of 'original jurisdiction not within the consl^itution, and 
Congress had not power to give original jurisdiction to the 
Supreme Court in other cases than those described in the con- 
stitution. It had not authority te give to the Supreme Court 
appellate jurisdiction, where the constitution had declared that 
its jurisdiction should be original, nor original jurisdiction where 
the constitution had declared it should be appellate. To enable 


(a) In the case of Kendall i\ The United States, 12 Peters, 524, it was decided, 
that the Circuit Court for the District of Columbia had authority to issue and enforce 
obedience' to a mandamus, requiring; tlie j^erformance of a mere ministerial act by the 
Postmaster-General, and which neither he nor the President had any anthoritjto deny 
or control ; for tlie Postmaslcr-Gcncral is not subject to the direction and control of 
the President, with respect to the execution of duties imposed upon him by law.^ 
The President has no dispensinji' power over the law, nor will a mandamus lie to cor- 
rect the erroneous jiul^Mnciit of an inferior court. It is not the process to review 
• judicial efrors of any kind. Ex parte Hoyt, 13 Peters, 279. Ex parte Whitneyi, 
Ib. 404. This is a settled principle in English and American law. The King v. Jus- 
tices of Monmouthshire, 7 Dowl. & Ilyl. 334. Judges of Oneida v. The People, 
18 Wendell, 79. The People v. Judges of Dutchess C. P. 20 lb. 658. 

' ’ A mandamus against the Scci;etary ^of the Navy will not lie, at the instance of an officer, 
to enforce the payment of liis salary. The duties of the Secretary iii making such pay- 
ments merely ministeriaj^ but are official aiid to some extent discretionary, and the 

judicial ^jnttment has nq,po\ver to interfere with their discharge. Brashear v. Mason, ^6 
How. R.:’^ See, |lso, Reoside v. Walker, 11 How. U.. S. 272. United States v. Guthrie, 
17 How. U. S. m 
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the court to issue a mandamus^ it must be shown to be an 
exercise, or * necessary to an exercise, of appellate juris- * 323 
diction. 

The Supreme Court may accordingly issue a mandamus to a 
Circuit Court of the United States, commanding it to sign a 
bill of exceptions, for this is an exercise of power warranted by 
the principh^s and usages of law. (a) ^ 

(3.) The constitution gives to the Supreme Court ^ 

original jurisdiction in those cases in which a state 
shall be a party; and in Fowler v. Lindsey^ (b) the 
question arose, when a state was to he considered a party. The 
parties in that suit claimed title to lands linger grants from 
different states. The plaintiff brought his (ejectment in the 
Circuit Court of Connecticut, claiiping title under a grant from 
that? state, and u*nder a claim that the lands lay within the juris- 
diction of that state. The defendant claimed title under a 
grant from New York, and on the ground that tht; lands lay 
within the rightful as well as actual jurisdiction of New York. 
The court laid down this rule on the subject of the jurisdiction 
of the Supreme Court, on account of the interest that a state 
has in the Controversy, that it inust be a case in which a state 
is either nominally or substantially the party ; and that it is not 
sufficient that the state may be consecpieutially affected, as 
being bound to make retribution to her grantee upon the event 
of eviction. Though there maybe a controversy relative to soil 
or jurisdiction between two stages, yet if that controversy occurs 
in a suit between two individuals, to which neither of the states 
is a party upon the record, it is not a ease within the original 
jurisdiction of the Supreme Court, because the states may con- 
test the right of soil in the Supreme Court at any time, not- 


Ex parte Crane and another, 5 I’cters’s U. S. Rep. 190, In the case of Barrj 
V, Mercein, (5 How. U. S. 103,) in the Supreme Court of the United States, at Wash- 
ington, January, 1847, it was adjudged that a writ of error would not lie to the Su- 
preme Court, upon the judgment of a Circuit Cour^, refusing to grant a writ of habeas 
corpus, in a case of a father claiming from the mother his infant daughter. The case 
did not come within the provision f the 22d section of the Judiciary Act of 1789. 
TliP case was not within the limits assierned bvthe5Ar»ftf to th<» nnnellate 

jurisdictiofi of the Supreme Court. 

(6) 3 Dallas; 411. 
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withstanding, a decision in the suit between the individuals. 

Nor will a decision as to the right of soil between indi- 
* 324 viduals aflect the right of the state as to * jurisdiction ; 

and that jurisdiction may remain unimpaired, though the 
state may have parted with the right of* soil. In such a case 
the Supreme Court would not allow an injunction, on a bill 
filed by the state of N,ew York against the state of Connecticut, 
to stay proceedings in the ejectment suit between individuals, 
though a general claim of soil and jurisdiction was involved in 
the private suit, because the state of New York was not a 
party to the suit in tlui Circuit Court, nor interested in the 
decision, (a) 

Appellate ( !•) The appellate jurisdiction of the Supreme Court 
exists only in those cases in which it is affirmatively 
Conjrress. given. Ill the case of Wiscart v. Dauchy^ (b) the Su- 
preme Court considered that its whole appellate jurisdiction de- 
pended upon the regulations of Congress, as that jurisdiction was 
given by the constitution in a qualified manner. The Supreme 
Court was to have appellate jurisdiction, with such exceptions 
and under such regulations as Congress should make ; ’’ and if 
Congress had not provided any rule to regulate the proceedings 
on appeal, the court could not exercise an appellate jurisdiction ; 
and if a rule be piovided, the court could not depart from it. In 
pursuance of this principle, the court decided, in Clarke v. Baz- 
adom^ (c*) that a writ of error did not lie to that court from 
a court of the United States territory northwest of the Ohio, 
because the Act of Congress had not authorized an appeal or 
writ of error from such a court. It was urged, that the judicial 
power extended to all cases arising under the constitution, and 
that where a Supreme Court had not original, it had appellate 
jurisdiction, with such exceptions and under such regulations 
as Congress should make ; and that the appellate power wais 
derived from the constitution, and must be full and complete, 

{a} New York. ?•. Connecticut, ^ Dallas, Irf the case of The 6tate of Rhode 
Island V, The State of Mavssachusetts, 12 Peters, 657, it was decided, after a very elab- 
orate dj^ssion, that the Supreme Court had Jurisdiction to ascertain and establish 
bottndi^s between two slated, arid to restore and confirm rights of sovereignty and 
jurisdipoD. 

(6) a DiUIm, sSi. 
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in all cases appertaining to the federal judiciary * where * 325 
Congress had not by law interfered and controlled it, 
by exceptions and regulations. The court, however, adhered 
to the doctrine which they had before laid down, and proceeded 
upon the principle, that though the appellate powers of the 
court were given the constitution, they wer^ limited entirely 
by the judiciary statutes, which are to be#understood as making 
exceptions to the appellate jurisdiction of the court, and to 
imply a negative on the exercise of such a power, in every case 
but those in which it is affirmatively given and* described by 
statute. This was the principle also explicitly declared in the 
case of The United States v. Moi-e, (a) and in the case of Du^ 
rousseau v. The United States, {b) In the first of those cases, the 
rule of construction was carried to the extent of holding that no 
appeal or writ of error lay in a criminal case from the Circuit 
Court of the District of Columbia, because the appellate juris- 
diction, as to that district, applied, by th(i terms of •the statute, 
to civil cases only. The rule was afterwards, in Ex parte Kear- 
ney^ {c) laid down generally, that the Supreme Court had no 
appellate jurisdiction from circuit courts in criminal cases con- 
fided to i{ by the laws of the United States.^ Nor has it any 
appellate jurisdiction over a judgment of the circuit courts, iq 
cases brought before it by vmt of error from a district court, 
though it has over judgments and decrees of the circuit courts, 
in suits brought before them by appeal from the district 
courts, {d) 


(a) 3 Cranch, 159. ' (6) 6 Craiich, 307. 

(c) 7 Wheaton, 38. Ex parte Watkins, 3 Peters's li. 193. 7 Peters’s U. S. Rep. 

568, S. P. 

(d) United States v. Goodwin, 7 Cranch, 108. United States v. Gordon, Ibid. 287. 
But see s«pra, p. 199, now altered by Act of Congress. Mr. Justice S^ory, in the 
case Ex parte Christy, 3 Ilowai^, 292, 317, stated that no appeal was given or lies 
from the judgments either of the Di.strict or Circuit Courts in criminal cases. So it 
was adjqdged that the Supreme Court has no power of appeal from the decrees of the 
District Court sitting in bankruptcy, nor any power to issue a prohibition, except 
when the District Court is proceeding^as a court^of admiral' y and maritime jurisdic- 
tion. See, also, in/ra, p. 383. 

TheU. S. Sup. Court has no power of revision of the jijdgment of the district and 
circuit courts, in criminal cases, ^cept in cases in which the oplnion%of the judges in the 
subordinate tribunals are opposed. Forsyth ». The United States. 9 How. U. S. 671. 

• veil. I. ^ • 81 
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Judicial (5«) The constitution says, that the judicial power 
shall extend to all cases arising under the constitution, 
cweSpUru- laws, and treaties of the United States ; and it has 
tp<jon8titu- been made a question, as to what was a case 

and* *326 arising under a treaty. In *Owin^sy, Nor* 
^wood^ (a) there was an ejectment between two 
oitixens of Maryland, (or lands in that state ; and tho defendant 
set up an outstanding title in a British subject, which he con- 
tended was protected by the British treaty of 1794. The Cpurt 
of Appeals decided against the title thus set up ; and the 
Supreme Court of the United States held that not to be a case 
witfcin the appellate jurisdiction of the court, because it was not 
a case arising under the treaty. The treaty itself was not 
drawn in question, either directly or incidentally. The title in 
question did not grow out of the treaty, and as the claim Was 
not under the treaty, the title was not protected by it - arid 
whether the treaty was an obstacle to the recovery^^ was then a 
question exclusively for the state court, (b) ^ 

Appellate (^•) The Judiciary Act of 1789 required, on eiror 
or appeal from a state court, that the error assigned 

the'record record, and immediately 

respect some question affecting the validity or construc- 
tion of the constitution, treaties, statutes, or authorities of th,e 
Union. Under this Act, it is not necessary that the record 
should state in terms the misconstruction of the authority of the 
Union, or that it was drawn ih question; but it must show 
s6me Act of Congress applicable to the case, to give to the 
Supreme Court appellate jurisdiction. It will be sufficient, if 
it be apparent that the case, in point of law, involved one of 
the questions on which the appellate jurisdiction is made to 


(а) 5 Craiich, 344. * 

(б) A case, in the sense of the constitution, says Mr. Justice Story, (Commentaries 
the Constitution, vol. iii. p. 507,) is a suit in law or equity, and arises when sqme 

Subject, touching the constitution, laws, or treaties, of the United States, is submitted 
to the courts by a j)arty, who asserts his rightlj in the form prescribed by law. See, 
Aso, Ol^Vhoaton, 819, and 9 Peters, /a24. 


1 Henderson 'ycniiessce, 10 How. U. S. 311 ; and aee Gill v» Oliver’s Executors, 11 
How. U. S. U9, Williams v. Oliver, 12 How. U. S. 111. 
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depend by the 25th^ section of the Judiciary Act of 1789, and 
that the state court must have virtually passed upon it. (a) But 
the court has been so precise upon this point, that in Miller v. 
Nicholls, {b) notwithstanding it was believed that an Act nf 
Congress, giving the United States priority in cases of insol- 
vency, had been disregarded, yet, as the fact of insob 
vency *di3 not appear upon record, the Cburt decided that *327 
they could not take jurisdiction of the case. In the exer- 
cise of their appellate jurisdiction, the Siipn^rne Court can only 
take notice of questions arising on matters of fact appearing 
upon the record; and in all cases where jurisdiction depends on 
the party, it is the party named in Ihe record, (c) ^ ' 

(7.) The appellate jurisdiction may exist, though a jt ^xis^ts 
stifle be a party, and it extends to a final judgment in a 
a state court, on a case arising under the authority of 
the Union. The appellate powers of the federal judiciary over 
the slate tribiujiils was again, and very largely discfisscd, in the 
case of Cohens y, Virp;inia;[d) and the constitutional authority f 
of the appellate jurisdiction of the Supreme Court was vindi- 
cated wit|j[ great strength of argument and clearness of illustra- 
tion. The (piestion arose under an Act of Congress instituting 
a lottery in the District of Columbia, and the defendant below 
was criminally prosecuted for selling tickets in that lottery, con- 
trary to an Act of the legislature of Virginia. Judgment was 
rendered against him, in the liigliest court of the state in which 
the cause was cognizable, though he claimed the protection of 
the Act of Congress. A writ of error was brought upon that 


(a) Craig v. State of Missouri, 4 Peters’s U. S. Rep. 410. In Crowell v. Rantlell, 
10 Peters, 368, tlie Supreme Court reviewed all the cases on the appellate jurisdiction 
of the court from tin* slate courts ; and it was decided, that to give tlie court appellate 
•jurisdiction, two things must liave occurred, and he apparent in the i^cord, or by 
Dccesftary inference from it; (1.) that some one of the questions stated in the 25th 
section of the Judiciary Act ot 1789, <//</ arise in the court below, and (2.) that a decis- 
ion was actually made thereon by the same court iii the mauiier required by the 
section. If both of these do not appear on the record, the appellate jurisdiction fails. 
12 Peters, .507, S. P. Ocean Ins. Co.^u. Polleys? 13 Peters, 157, S. P. Coons a. Gal- 
Uger, 15 Peters's U. S. Rep. 18, S. P Sec, also^ Conkling's Treatise, (2d edit.) 

^ (5) 4 Wheaton, 311. • 

(c) Governor, of Georgia v. Madra/.o, 1 :i^eter8^s U. S. R^p. 110. Hickio v. Starke, 
Ibid. 98. Fisher v. Cockerell, 5 Ibid. 248. 

(d) 6 Wheaton, 264. 
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judgment into the Supreme Court of the United States, on the 
ground that the prosecution drew in question the validity of the 
statute in Virginia, as being repugnant to a law of the United 
States, and that the decision was in favor of the state law. It 
was made a great point in the case, whether the Supreme Court 
had any jurisdiction. i 

The court decided, *^that its appellate jurisdiction was not 
excluded by the character of the parties, one of them Being a 
state, and the other a citizen of the state. Jurisdiction Ikras 
given to the courts of the Union in two classes of cases. 
*328 *In the first, their jurisdiction depended on the character 
of the cause, whoever might be the parties ; and, in the 
second, it depended entirely on the character of the parties, and 
it was unimportant what might be the subject, of controversy. 
The general government, though limited as to its objects, was 
supreme with respect to those objects. It was supreme in all 
cases in which it was empowered to act. A cage arising under 
f the constitution and laws of the Union, was cognizable in the 
courts of the Union, whoever might be the parties to that case. 
The sovereignty of the states wao limited or surrepdered, in 
many eases, where there was no other power conferred on Con- 
gress than a constructive power to maintain the principles 
established in the constitution. One of the instruments by 
which that duty might be peacefully performed, was the judi- 
cial department. It was authorized to decide all cases of every 
description, arising under the constitution, laws, and treaties of 
the Union ; and from this genernl grant of jurisdiction, no excep- 
tion is made of those cases in which a state may be a party. 
It was likewise a political axiom, that the judicial power of 
every well constituted government must be coextensive with 
the legisilative power, and must be capable of deciding every^ 
jj&dicial question which grows out of the constitution and laws. 
The most mischievous consequences would follow, from the ab- 
sence of appellate jurisdiction over a state court, where a state 
was a party, for it would prostrate< the' government and laws of 
the Union at the feet of ev^y state. The powers of the govern- 
*ment could not be exemteu by its own means, in any state dis- 
posed to resist its (execution b^ a course of legislation If the 
courts of the Union copld not correct the judgments of the state 
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courts, inflicting penalties under state laws, upon individuals 
executing the laws of the Union, each member of the confed- 
^acy would possess a veto on the will of the whole. No gov- 
ernment ought to be so defective in its organization, as not to 
contain within itself the means of securing the execution 
of its own laws. K *each state was left at liberty to *^329 
put its own construction upon the constiljitional powers 
of Congress, and to legislate in conformity to its own opinion, 
and«cnforce its opinion by penalties, and to resist or defeat, in 
the form of law, the legitimate measures of the Union, it would 
destroy the constitution, or reduce it to the imbecility of the old 
confederation. To prevent such mischief and ruin, the consti- 
tution of the United States, most wisely and most clearly, con- 
ferred on the judicial department the power of construing the 
constitution anJ laws in every case, and of preserving them from 
all violation from every quarter, as far as judicial decisions could 
preserve theftn, ^ • • 

The case before the court was one in which jurisdiction de- 
pended upon the character of the cause, as it was a case arising 
under the law of the Union, It was not an ordinary case of a 
controversy between a state and one of its citizens, for there the 
jurisdiction would depend upon the character of the parties. 
The court concluded, that the appellate power did extend to 
the case, though a state was a party, because it was a case 
touching the validity of an Act of Congress, and the decision 
of the stat(j court was agaiiM its validity ; and in all cases 
arising under the constitution, laws, and treaties of the Union,"* 
the jurisdiction of the court may be exercised in an appellate 
form, though a state be a party. 

The court observed, that the amendment to the constitution, 
declaring that the judicial power was not to be con^rued to 
extend to any suit in law or equity commenced or prosecuted 
against a state by individuals, did not apply to a writ of error, 
which was not a suit against a state, within the meaning of the 
constitution ; and the jurisdiction j^f the Supreme Court, in 
cases arising under the constitution, laws, and treaties of the 
Union, maybe exercised a writ \>f grror brought upon the, 
ji;dgrneij| of a state court. The United States are one nation 
and One people, as to all cases and powers given'^by the const!* 
'^81 ♦ ' 
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*330^ tution, and the judicial power *niust be competent not 
only to decide on the validity of the constitution or law 
of a state, if it be repugnant to the constitution or to a law of 
the United States, but also to decide on the judgment of a state 
tribunal enforcing such unconstitutional law. The federal courts 
must either possess exclusive jurisdiction ^iri all cases affecting 
the constitution and Jaws and treaties of the Union, or they 
must have power to revise the judgments rendered on them by 
the state tribunals. If the several state courts had final jurisdic- 
tion over the same cases, arising upon the same laws, it would 
be a hydra in government, from which nothing but contradic- 
tion and confusion could proceed. Nothing can be plainer than 
the proposition, that the Supreme Court of the nation must 
have power to revise the decisions of local tribunals on ques- 
tions which aflect the nation, or the most important ends of the 
government might be defeated, and we should be no longer one 
nation for any efficient purpose. The doctrine wotJd go to de- 
stroy the great fundamental principles on which the fabric of the 
Union stands, (a) 

We have now finished the reyiew of the most infiportant 
points that have ‘arisen in the jurisprudence of ihe. United 
States, on the subject of the original and appellate jurisdiction 
’of the Supreme Court. So far as the powers of that court, un- 
der the constitution, and under the 25th section of the Judiciary 
Act of 1789, have been drawn in question, they have been main- 
tained with great success, and with an equal display of dignity 
^and discretion. 


(a) In Williams v. Norris, and Montgomery v. Hernandez, 12 Wheaton, 117, 129, 
under the 25th section of tlic Judiciary Act of 1 789, c. 20, it was held, that the Supremo 
Court hasfno appellate jurisdiction, unless the decision in the state court be against 
the right or title set up by the party under the constitution or statute of the United 
States, and the title depended thereon ; or unless the decision be in favor of a state 
law, when its validity was questioned, as repugnant to the constitution of the United 
States, and the right of the party depended upon the state law. 
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LECTURE XVL 

OF THE JUKISDICTION OF THE FEDERAL COURTS IN RESPECT TO THE 

‘ COMMON LAW, AND IN RESPECT TO PARTIES. 

(1.) It has been a subject of much discussion whether the 
courts of the United States have a common-law jurisdiction, 
and, if any, to what^extcnt 

Jn the case, of The TTtiited States v. WorraU^{a) in The u. s. 
the Circuit Court at Philadelphia^ the defendant was ^io^common! 
indicted ajid convicted of an attempt to bribe tion’in cr!m- 
commissioner the revenue ; and it was contended, 
on the motion in arrest of judgment, that the court had no 
jurisdiction of the case, because all the judicial authority of the 
federal cgurts was derived, either from the constitution, or the 
Acts of Congress made in pursuance of it, and an attempt to 
bribe the commissioner of the revenue was not a violation of 
any constitutional or legislative prohibition. Whenever Con- 
gress shall think any provision by law necessary to carry into 
effect the constitutional powi;rs of the government, it was said, 
they may establish it, and then a violation of its sanctions will 
come within the jurisdiction of the circuit courts, which have 
exclusive cognizance of all crimes and offences cognizable un- 
der the authority of the United States. Congress had provided 
by law for the punishment of various crimes, and even for the 
.punishment of bribery itself, in the case of a judge,?an officer 
of the customs, or an officer of the excise ; but in the 
case of the commissioner of the revenue, *the Act of *332 
Congress did not create or declare the offence. The 
question then fairly and directly presented itself, what was there 
to render it an offence arisl-ig und\ the constitution or laws of 


(a) 2 Dallas, 384. 



868 JURISPBtJDKNOE OF [PAET II. 

the Ujliited States, and cognizable under their authority ? A 
case liiising under a law, must mean a case depending on the 
exposition of the law, in respect to something which the law 
prohibits or enjoins ; and if it wer6 sufficient, in order to vest 
a jurisdiction to try a crime or sustain an action, that a federal 
officer was concerned and affected by the acjt, a source of juris- 
diction would be opened, which would destroy all the barriers 
between tlie judicial authorities of the states and the general 
government. Though an attempt to bribe a public officer be 
an offence at common law, the constitution of the United States 
contains no reference to a common-law authority. Every 
power in tlui constitution was matter of deffinite and positive 
grant, and the very powers that were granted could not take 
effect until they were exercised through tfle medium of a law. 
Though Congress had the power to make a law which would 
render it criminal to offer a bribe to the commissioner of the 
revenue, theji had not done it, and the crime was not^ Recognized 
either by the legislative or constitutional code ot the Union. 

In answer to this view of the subject, it was observed, that 
the offence, was within the terms of, the constitution,*for it arose 
under the law of the United States, and was an attempt by 
bribery to obstruct or prevent the execution of the laws of the 
Union. If the commissioner of the revenue had accepted the 
bribe, he vrould have been indictable in the courts of the United 
States ; and, upon principles of analogy, the offence of the per- 
son who attempted it must fce equally cognizable in those courts. 
The prosecution against Heniield, for fjerving on board a French 
privateer against the Dutch, was the exercise of a common-law 
power, applied to an offence against the law of nations, and a 
breach of a treaty, which provided no specific penalty for such 
a case. ^ 

The court were divided in opinion on this question. In the 
opinion of the circuit judge, an indictment at common 
* 833 * law could not be sustained in the Circuit Court. It 
was admitted, that Pongres/? were authorized to define 
and punish the crime of brffiery ; but as the act charged as an 
offence in the indictmpnt/had not 6een declared by law to be 
criminal, the courts of the United States could not ustain a 
criminal prosecution for it. The United States, in theinSational 
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capacity, have no common 'law, and their courts have nqji any 
common-law jurisdiction in criminal cases, and Congress have 
not provided by law for the offence contained in the indictment; 
and until they defined the offence, and prescribed the punish- 
ment, he thought the court had not jurisdiction of it. 

The district judges was of a different opinion, and he held that 
the United*States were constitutionally possessed of a common- 
laW po^er to punish misdemeanors, and the power might have 
been exercised by Congress in the form of a law, or it might be 
enforced in a course of judicial proceeding. The ofibnee in 
question was one against the well-being of the United States, 
and from its very nature cognizable under their authority. ** 
This case settled nothing, as the court were divided; but it 
con|ained some^of the principal arguments on each side of this 
nice and interesting constitutional question. 

In the case of The United Slates v. Burry which arose in the 
Circuit CoSrt gf Virginia, in 1807, the chief ju^ptice of the 
United States declared, {a) that Ih^ laws of the several states 
could not be regarded as rules of decision in trials for otVences 
against the tjnited States, because no man could be condemned 
or prosecuted in the federal courts on a state law. The expres- 
sion, trials at common lavy^ used in the 34th section of the Judi- 
ciary Act, was not applicable to prosecutions for crimes. It 
applied to civil suits, as contradistinguished from criminal prose- 
cutions, and to suits at common law, as contradistin- 
guished from those which came before *the court sitting *334 
as a court of equity and admiralty. lie admitted, 
however, that when the Judiciary Act, sec. 14, authorized the 
courts to issue writs not specially provided for by statute, but 
which were agreeable to the principles and usages of laWy it 
referred to that generally recognized and long-established law, 
which formed the substratum of the laws of every state. 

The case of The United States v. Hudson Sf Goodwiny{b) 
brought this great question in our national jurisprudence for 
the first time before the Supreme Court of the United States. 
The question there was, v’^bether the Circuit Court of the 
• — 

(a) O^^inion delivered September 3d, 1807, and reported by 3V^r. Kitchie. 

(d) 7 Crunch, 32. 
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United States had a common-law jurisdiction in cases of libel. 
The defendants had been indicted in the Circuit Court in Con- 
necticut, for a libel on the President of the United States, and 
the court was divided on the point of jurisdiction. A majority 
of the Supreme Court decided, that the circuit courts could not 
exercise a common-law jurisdiction in criminal cases, (a) Of all 
the courts which the United States, under their general powers, 
might constitute, the Supreme Court was the only one that pos- 
sessed jurisdiction derived immediately from the constitution. 
All other courts created by the general government possessed 
no jurisdiction but what was given them by the power that cre- 
ated them, and could be vested with none but what the power 
ceded to the general gov’^ernment would, authorize them to con- 
fer ; and the jurisdiction claimed in that case li,as not been con- 
ferred by any legislative act. When a court is created, and its 
operations confined to certain specific objects, it could not 
assume a more extended jurisdiction. Certain implkid powers 
must necessarily result to ftie courts of justice from the nature 
of their institution, but jurisdiction of crimeg against the 
*335 state was not one of themi * To fine for C 9 nteinpt, to 
imprison for contumacy, to enforce the observance of 
orders, are powers necessary to the exercise of all other powers, 
and incident to the courts, without the authority of a statute. 
But to exercise criminal jurisdiction in cornmon-law eases, was 
not within their implied powers, and it was necessary for Con- 
gress to make the act a crime, to affix a punishment to it, and 
to declare the court which should have jurisdiction. 

The general question was afterwards brought into renewed 
discussion, in the Circuit Court of the United States for Massa- 
chusetts, in the case of The United States v. Coolidge* {h) Not- 
withstanding the decision in the case of The United States y. 
Hudson Goodwin^ the court in Massachusetts thought the 
question, in consequence of its vast importance, entitled to be 

(a) S. P. InJVUf p. 361. United^^tates v. *Bevans, p. 362. United Statea t». Wilt- 
better, also inj¥&^ p. 362, and Ui^.ed States v, Mackenzie & Gdnsevoort, Uistnet 
Court, New YoHc, January In tire s];ates of Ohio and Loaisiana, it id 

andeaMoed to be beld, tli^t there is no common-law indictable offence, anil that ev^y 
ijo^iatable oflence«tndst erkmn efafiitA *4 

1 Gallison, 488. 
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reviewed and again discussed, especially as the case in the 
Supreme Court had been decided without argument, and by a 
majority only of the court. In this case, the defendant was 
indicted for an offence committed on the high seas, in forcibly 
rescuing a prize, which had been captured by an American 
cruiser. The simpl^p question was,*whether- the Circuit Court 
had jurisdiction to punish offences agaipst the United States, 
which had not been previously defined, and a specific punish- 
ment affixed by statute. The judge who presided in that court 
did not think it necessary to consider the broad question, 
whether the United States, as a sovereign power, had entirely 
adopted the common law. He admitted that tlie courts of* the 
United States were courts of limited jurisdietion, and could not 
exercise any authorities not confided to them by the constitu- 
tio>? and laws rnade in pursuanei^ of it. But he insisted that 
when an authority was once lawfully given, the nature and 
extent of tltat authority, and the mode in which it should be 
exercised, must1)e regulated by the rules of the common law, 
and that if this distinction was kept in sight, it would dissipate 
the whole difficulty and obscurity of the subject. 

* It was^iot to be doubted that the constitnlion and *336 
laws of the United States were made in reference to the 
existence of the common law, whatever doubts might be enter- 
tained as to the question, whether the common law of England, 
in its broadest Sense, including equity and admiralty as well as 
legal doctrines, was the cornmOn law of the United States. In 
many cases, the language of the constitution and laws would be 
inexplicably without reference to the common law; and the 
existence of the common law is not only supposed by the con- 
stitution, but it is appealed to for the construction and inter- 
pretation of its powers. 

It was competent for Congress to confide to the circuit courts 
jurisdiction of all offences against the United States ; and they 
have given to it exclusive cognizance of most crimes and offences 
.cognizable under the authority of the United States. The words 
of the 11th section of the Judiciary vAct of 1789 were, that the 
meuit courts should havcf “ exclude cognizance of all the 
C9^mes and offences cognizable under the authority of the 
tJnityd Slates, except where this Act otherwise pfovides, or the 



872 


JUBISPRUDBNCB OP 


[part n. 


laws of the United States shall otherwise direct.” This means 
all crimes and offences to which, by the constitution of the 
United States, the judicial power extends, and the jurisdiction 
could not be given in more broad and comprehensive terms. 
To ascertain what are crimes and offences against the United 
States, recourse must be had to the principles of the common 
law, taken in connection with the constHution. [a) Thus, Con- 
gress had provided for the punishment of murder, manslaughter, 
and perjury, under certain circumstances, but had not defined 
those crimes. The explanation of them must be sought 
*337 in and * exclusively governed by the common law ; and 

< , upon any other supposition, the judicial power of the 
United States would be left in its 'exercise to arbitrary discre- 
tion. In a great variety of cases, arising under the laws of the 
United States, the will of the legislature cannot be executed 
unless by the adoption of the common law. The interpretation 
and exercice of the vested jurisdiction of the c6urts of the 
United States, as, for instance, in suits in equity and in causes 
pf admiralty and maritime jurisdiction, and in very many other 
cases, must, in the absence of positive law, he governed exclu- 
sively by the common law. 

There are many crimes and offences, such as offences against 
the sovereignty, the public rights, the public justice, the public 
peace, and the public police of the United States, which are 
cognizable* under its authority; and in the exercise of the juris- 
" diction of the TJnited States over them, the principles of the 
common law must be applied, in the absence of statute regula- 
tions. Treason, conspiracies to commit treason, embezzlement of 
public records, bribery, resistance to judicial process, riots and 
misdemeanors on the high seas, frauds and obstructions of the 
public ]^ws of trade, and robbery and embezzlement of Uie mail 
of the United States, are offences at common law, and when 
directed against the United States, they are offences against the 
United States, and, being offences, the circuit courts have cog- 
nizance of them, and canjkry anc^ punish them upon the princi- 

(a) Judge Wilson, in liis charg^o a grand jijiry in the Circuit Court of the TQnitcd 
States, ,iu Virginia, in 1791, observed, that we must recur to the common luw for Vhe 
definition and de^ription of many crimes against the United States, Wilson's 
Works, vol. iii. pp'. 871*-377.^ 
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pies of the common law. The punishment must be fine and 
imprisonment, for it is a settled principle, that where an offence 
exists to which no specific punishment is affixed by statute, fine 
and imprisonment is the punishment. The common law is then 
to be referred to, not only as the rule, of decision in criminal 
trials in the courts of the United States, but in the judgment or 
punishment; and Cy common law he jneant the w'ord in its 
largest sense, as including the whole system of English juris- 
prudence. 

* It was accordingly concluded, that the circuit courts *338 
had cognizance of all oflences against the United States, 
and what those offences were, depended upon the common^ law 
applied to the powers confided to the United States, and that 
the circuit courts, having such cognizance, migljt punish by fine 
anTl imprisonment, where no punishment was specially provided 
by statute. The admiralty was a court of extensive criminal, 
as well aif civil jurisdiction ; and offences of adgriiralty juris- 
diction were exclusively cognizable by the United States, and 
were offences against the Ihiiled Stahls, and punishable by fine 
and imprisonment, where uo other punishment was specially 
prescribed. . , 

This casc'was brought up to the Supreme Court, but it was 
not argued, A difference of opinion still existed among the 
members of the court, and, under the circumstances, the court 
merely said, that they did not choose to review their former de- 
cision in the case of The United Stales v. JJ^dson ^ Goodwin^ 
or draw it in doubt, (a) The decision was for the defendant, 
and, consequently, 'against the claim to any common-law juris- 
diction m criminal cascs.^ 

These jarring opinions and decisions of the federal courts, 
have not settled the general question as to the application and 
influence of the common law, upon clear and definite princi- 
ples ; and it may still be considered, in civil cases, as open for 
further consideration. The case of Hudson Sf Goodwin decided 


(tt) 1 Wheatqn^415. 

• 1 No indictment will lie against a bridge as a nuisar 'it, on behalf of the United States; 
but a proceeding might be had at the instance of an individual iy -the fcderi^ or state 
courts. State of Pennsylvania v. Wheeling Co. 18 How. U. S. 

yOL. h 82 * 
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that the United States courts had no jurisdiction given them by 
the constitution or by statute, over libels ; and the case of TTor- 
rall decided that they had no jurisdiction in the case of an 
attempt to bribe a commissioner of .the revenue. If that were 
so, the common law certainly could not give them any. The 
cases were therefore very correctly decided ^upon the principle 
assumed bj the courts But the subsequent case of Coolidge 
/lid not fall within that principle, because the offence 
* 339 there charged * was clearly a case of admiralty jurisdic- 
tion, and the courts of the United States would seem to 
Jiave had general and exclusive jurisdiction over the case. Mr. 
Du Ponceau, in his “ Dissertation on the Nature and Extent of 
the Jurisdiction of the Courts of the United States,” has ably 
examined the subject, and shed strong light on this intricate 
and perplexed branch of the iMtional jurisprudence. He p&r- 
sues the distinction originally taken in the Circuit Court in Mas- 
sachusetts, ajid maintains, that we have not, under 6ur federal 
government, any common law, considered as a source of juris- 
diction; while, on the other hand, the common law, considered 
merely as the means or instrument of exercising the jurisdiction 
conferred by the constituticyi and laws of the Union, docs exist, 
and forms a safe and beneficial system of national jurisprudence. 
The courts cannot derive their right to act from the common 
law. They must look for that right to the constitution and law 
of the United States. But when the general jurisdiction and 
jauthority is given, ^s in cases of Admiralty and maritime juris- 
diction, the rules of action under that jurisdiction, if not pre- 
scribed by statute, may and must be taken ’from the common 
law, when they are applicable, because they are necessary to^ 
give effect to the jurisdiction, (a) 

The principle assumed by the courts in the cases of Worrall 
and of Hudson Sf Goodwin,, is considered to be a safe and* 
sound principle. The mere circumstance that the party injured 
by the offence under prosecution was an officer of the govern: 
ment of the United States, does, not give jurisdiction ; for 
neither tfie constitution, nor^the judicial acts founded upon it, 
gave the federal courts ^ general jurisdiction in criminal cases, ^ 

(a) Cm juriadicti^ata est^ ea quoque cancessa esse videniur, sine quibus Juritdictio eye- 
fdidari non potest, 2, 1, 2.^ 



THE UNITED STATES. 


tEC. XVI.] 


87& 


affecting the officers of government, as they have in cases affect- 
ing public ministers and consuls. Because an officer was 
appointed under the constitution, *that would not of *340 
itself render all cases in which they were concerned, or 
might be affected, cases arising under the constitution an$l laws, 
and cognizable bj^the judiciary. Such a wide construction 
would be* transferring legislative power, to the judiciary, and 
vest iff with almost unlimited jurisdiction ; for where is the act 
that might not, in some distant manner, be connected with the 
constitution or laws of the United States ? It rests alone in 
the discretion of Congress, to throw over the persons and char- 
acter of the officers of the government, acting in their official 
stations, a higher protection than that afforded by the laws of 
the states; and when laws are made for that purpose, the fed- 
eral courts will be charged with the duty of executing them. 

Tliis appears to be sound doctrine, and to be deduced from 
the cases ^^hich have been mentioned. There is much weight 
undoubtedly due to the argument of the Circuit Court in Mas- 
sachusetts ; and an attempt to bribe an officer of the govern- 
ment, or to libel an officer of the government, in. relation to his 
official acts, would seem to be an offence against that govern- 
ment. They tend directly to weaken or pervert the administra- 
tion of it ; and if it once be admitted that such acts amount to 
an offence against the United States, they must of course be cog- 
nizable under its authority, and belong to the jurisdiction of the 
circuit courts. The great dilliculty and the ganger is, in leav- 
ing it to the courts to say what is an offence against the United 
States, when the law has not specifically defined it. The safer 
course undoubtedly is, to confine the jurisdiction in criminal 
cases^to statute ofiences duly defined, and to cases within the 
express jurisdiction given by the constitution. The jyirniralty 
jurisdiction of the federal courts is derived expressly from "the 
constitution; and criminal cases belonging to that jurisdiction 
by the common law, and by the law of nations, might well have 
been supposed to be cognizable in tjje admiralty courts, without 
any statute authority. If the common law be a rule of 
4ecision in the exercise of tlie •lawful jijrisdiction of the *341 
federal courts, why ought it not to apply to» criminal as 
well as to civil cases, and upon the same principle, when juris- 
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diction is cloarly vested ? If Confess should, by law, author- 
ize the district or circuit courts to take cognizance of attempts 
to bribe an officer of the government in the exercise of his offi- 
ci^ tnist, and should make no further provision, the courts 
WpuldfOf course, in the description, definition, prosecution, and 
{ii^ishibent of the offence, be bound to fallow those general 
l^^nciples and usages v/hich are not repugnant to thb constitu- 
. tlon and laws of the United States, and which constitdte the 
common law of the land, and form the basis of all American 
jurisprudence. Though the judiciary power of the United 
States cannot take cognizance of offences at common law, 
unles>8 they have jurisdiction over the person or subject-matter 
given them by the constitution or laws made in pursuance of 
it; yet, when the jurisdiction i^once granted, the common law, 
under the correction of the constitution and statute law of the 
United States, would seem to be a necessary and a safe guide, 
in all cases, civil and criminal, arising under the, exercise of that 
jurisdiction, and not specially provided for by statute. With- 
out such a guide, the courts would be left to a dangerous 
discretion, and. to roam at large in the trackless field of their 
own imaginations* {a) 


{a) Hilary and naval ermes and ofiences, committed while the party is attarhed to, 
and under the immediate authority of the army or navy of the United States, and in 
actual service, are not cognizable under the common-law jurisdiction of the courts of 
the United States. They arc not included m the Judiciary Act of 24th September, 
1789. Th(5y are cognizable in the military and naval courts-martial instituted under 
the Acts of Congress. The circuit and disuict courts of the United States have nO 
crimimd jurisdiction hut what is expressly conferred upon them by statute. United 
States Hudson, 7 Cranch, .'12. United States v. Be vans, .3 Wheaton, 336. Wash-* 
ington. J., in Houston v. Moore, 5 Wheaton, 29. Sergeant’s Constitutional Law, 131, 
(1st edit.) vide supra, p. 334, and infra, pp. 362, 363, 364. It seemed, bowev^, to be 
leh as an irasettlcd question, in the cjise of The United States v. Mackenzio,*/rtj^j 
p.. note, whether the military and naval courts of the United States, att^ tbo 
cetirts pf civil jurisdiction, had concurrent powers in questions of the above T)atWeA, 
under the Acts of Congress. If they had, an acquittal by a court-martial woum be, a 
bar tp anj" piminal proceeding in any other court, for no person is to be put in jeop* 
ardy twibi^'fpr the same offence. Tl/e better of/inion in that case would also be, Ibtil 
a prosectttlon, instituted and pendingfbefore a naval tribunal, would be a good plea In 
oMsment of any prosecution subsequently institi^ted in a national civil court^of critn- 
Ihal Jurisdiction; for it would lie unjust, absurd, and impracticable, to have a trial for 
the same crime on at the same time in two distinct co^rdiiiate tribifnale; under 
the same governments^ ' The one that first takes cognisance of the attaches to 
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The Supieme Court of the United States, in Robin- Appiic*.. 
son V. Campbell, (a) went far towards the admission of 
the existence and application of the common law to 

itself, of course, exclusive jurisdiction. See in/ra, vol. ii. 122-125. The sounder doc- 
trine, however, is, that thqiAct of Congress of April 23d, 1800, c. 33, creating a naval 
code of fnnrtifli law for the trial of crimes and oflences ^'ominitted in the naval service, 
withdret^ the cognizance of crimes in the naval service from courts of civil jurisdic- 
tion, and placed them exclusivelif in courts-martial, acting under a distinct and peculiar 
code, and which Lord Mansfield termed a sea military code, which the wisdom of 
age.s had formed.” That Act of Congress specified particular crimes cognizable by 
naval courts-martial, and also declared, that all crimes committed by persons belong- 
ing to the navy, and not therein specified, should he punished “according to the laws 
and customs in such cases at sea.” The opinions of Lord Mansfield and Lord £ough‘ 
borough, in Johnstone v. Sutton, 1 Term U. 548, contain [principles which go far, by 
their ma.stcrly strength, to establish llie necessity and justice of the exclusive juris- 
dieffon of the military tribunals, in case.s crimes committed in the naval service; 
for it is in that service, that commanders must act “upon delicate suspicions' — upon 
the evidence of their own eye; — that they must give desperate commands; — that 
they must require instantaneous obedience; — and a military tribuoal is capable of 
feeling all tlicse circumstances.” He further observes, that “ where a man is charged 
with an olFencc against the articles, or wdierc the articles arc silent, against the usages 
of the navy, he can only ho tried by a court-martial.” The 4th section of the Act of 
Congress of March 3d, 1825, c. 276, commonly culled the Crimes Act, seems to be 
essentially a repetition of the 8th section of the Act of Congress of April 30th, 1790, 
c. 36, and that provision did not apply to the navy of the United States, for it with- 
held that express jurisdiction to the courts of the United States which the cases already 
cited would seem to require. We would h.ave expected .some express jurisdiction 
given to the civil courts over crimes at .sea in the United States navy, after the enact- 
ment of the naval code of 1800, and the specific provisions therein for the puni.shment 
of crimes committed in the navy, by nuvgl courts-martial, if such had been the policy 
and intention of the law. Not only a sound construction of the statute law, but the 
discipline and efficiency of the naval military service, strongly sustain this conclusion. 
It is not a question su.sceptiblc of doubt, that Congress may, under the constitution, 
confer upon courts-martial in ^hc army and navy the trial and punishment of crimes, 
capital and otherwise, for they ate authoiized “ to make rules for the government and 
regulation of*^the land and naval forces and cases “arising in the land and naval 
forces ” are excepted from the provision, that “ no person shall be held tg answer for 
k capital or otherwise infamous crime, unless on a pre.scntment or indictment of a 
grand jury,” Military law is a system of regulation.s for the government of the armies 
in thclscrvioe of the United States, authorized by the Act of Congress of April 1 0th, ' 
1806, and known as the articles of war. And naval law is a similar system for the 
government of the navy, under the Act of Congress of April 23d, 1800. But martial 
law is quite a* distinct thing, and is founded on paramount necessity, and proclaimed 
by a military chief. In the case ^f Captain Mackenzie, above alluded to, the subject 
cJT jurisdiction was again brought be^re Judge Betts, Jbiolding the Circuit Court of the 

(aj 3 Wheaton, 212. 10 Ibid. 169, S. i. . * 

# 32» 
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civil cases in the federal courts. The Judiciary Aci^of 1789 had 
declared, (a) that the laws of the several states, except where 
the constitution, treaties, or statutes of the Union otherwise 
required, should be regarded as rules of decision in trials at 
common law in the courts of the United States, in cases where 
they applied, (ft) The subsequent Act of Mgy 8th, 1792, for reg- 
ulating proccs^s in the courts of the United States, (c) 
^342 confirmed *“thc forms of writs, executions, and other 
processes, except their style, and the forms and modes of 
proceeding then used in suits at common law in the federal 
courts, and declared that the modes of proceeding in suits in 
equity should be according to the principles and usages of 
courts of equity.” But all these forms and modes were to be 
subject to such alterations and additions as the said courts 
respectively should, in their discretion, deem expedient, or to 
such regulations as the Supreme Court of the United States 
should thinlf. proper from time to time to prescribe t6 any circuit 
or district court concerning the same.” {d) UncSer those provis- 


XJnitod States in New York, March 20th, 184S ^ (United States v. Mackenzie, 1 N, Y, 
Legal Observer, 371 ;) and, after a pow(*rful discussion, he instructed add charged the 
grand jury, that the jurisdiction of the naval court-martial was' exclusive, and that the 
civil tribunals had no jurisdiction in the case of Ca])t;un Mackenzie, then on trial in 
the harbor of New York, before a naval eourt-martial, on a charge of murder on the 
high seas, on board the Umted States sloop-of-war Somers, by hanging three of the 
crew for mutiny.^ 

(a) Act of 24th September, 1789, c. 20, sep. 34. 

(fc) This provision was inapplicaide to the practice the national courts, and oily 
furnishes a rule to guide them in the formation of their judgments. In the case of 
Swift V. Tyson, Sup. Court, U. S., 16 Peters's K. 1, it was decided, that the statute 
only extended to the statutes and permanent local usages of a state, end the construe* 
tion thereof adopted by the local trii)unals, and to rights and titles to real estates, ‘and 
to other matters immovable and intra-territorial in their nature and challtcter. It did 
not extend to contracts, or other instruments of a commercial nature. 

(c) Ch. sS, sec. 2. . • 

(cf) The Act of Congress of May 19th, 1828, c. 68, rendered the forms of mesne pro*^ 
cess, except the style and the forms and modes of proceeding in the federal courts In 
those etatea admitted into the Union since September 29th, 1789, conformable to the 
supreme courts of law and equity in those states ; a?d declared that writs of executioa 
and other final process in the fcderarcourts, should, except as to style, be the Same in 

t Trespass may be maintained^ in the state courts against a naval officer Megfllly 
assaulting and impr^oning one of his subordinates, though the^act was dpne on the high 
seas, and under the color of naval discipline. Wilson e. Mackensie, 7 HOra E. 96. . . V 
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ions, the court declared, in the case last referred to, that the 
remedies in the federal courts, at common law and in equity, 
were to be, not according to the practice of state courts,. « but 
according to the principles of common law and equity, as dis^ 


each state as were then (lUny, 1828,) used in the courts of such states, and with power 
in the federal*courts, in tlicir discretion, to alter their ffhal process so far as to conform 
it to thc^uturo changes in that process in the state courts. The practice of the supreme 
courts of the state in vse in Septemher^ 1789, was adopted, subject to alterations, by the 
federal courts. 1 Paine’s Rep. 428, 429. Wayman v. Southard, 10 Wheaton,^!, 31, 
32, 50. Bunk of Uititcd States v. HuKtead, 10 Wheaton, 51. 1 I’ctcrs’s Cir. Rep. 1. 
Beers v. Hanghton, 9 Peters’s U. S. Rep. .329, 369-371. These modes and forms of 
proceeding remain unadeeted by ^uhsejpient mate reynlations on the subject, for tiio Act 
of Congress did not adopt prospectively such alteration.s as the states might afterwards 
make. Lane v. Townsend, Ware’s Rep. 286. Springer v. Foster, 1 Story’s R. 601. 
Such parts only of ^ho laws of a state as arc applicable to the courts of the Unitei 
States, arc adopted by the I'roeess Act of Congress. A penalty is not adopted, being 
one given against a shcrifF in defaulu Ciwin v. Breedlove, 2 Howard’s IJ. S. Rep. 29. 
Mr. Justice Su^'y doubted whether Congress posse.ssed eonstitutiomil authority to adopt, 
prospcHicely, state legislation on any given subject. 3 Sumner, 369. \Vben, therefore, 
the state of Teiine.s.see, by Act, in 1820, allowed lands sold on execution to be redeemed 
on certain terms, it wa.s held tliat lands thereafter sold on execution under federal pro- 
cess, were nor redeemable under tlic |'rovision.s of the statute, lor state legislation can- 
not interfere yith the process of the li^’eral courts. I’olk v. Douglass, 6 Yerger, 209. 
Ross V. Duval, 13 Peters, 4.5, S. P. The fcdeial courts follow the decisions of the 
state courts on the ooiistruction of* state laws, unless they come in eoiifiici with the 
constitution or laws of the United States. 10 Wheaton, 159. 1 Paine’s Rep. 564. 
They follow, also, those statutes of the several states which prescribe rules of evidence 
in civil cuncs, in trials at common law. M’Neil v. Holbrook, 12 Peters, 94. The state 
laws which arc ni.adc rules of decision in the federal courts, are those which apply to 
riyhla of person and property. United States n. Wonsoii, 1 Gall. 18. Mayer u. Foulk- 
rod, 4 Wash. Cir. Hep. 349. Sec, also, inj)a, vol. iv. 278, note. State laws limiting 
actions and executions on judgments are rules of property, and become rules of de« 
cision in the federal courts. Ross v. Duval, 13 Peters, 45. By Act of. Congress of 
August 23, 1842, c. 188, the Supreme Court has power to prescribe, regulate, and 
alter the forn^ of process in the District and Circuit Courts, the forms of pleading in 
suits at comr^n law, or in admiralty, or in equity, and of taking testimony and of 
entering decrees, and generally to regulate the whole practice of the count?. The rules 
ef practice in admiralty cases, on the instance side of the District Court, were estab- 
lished in pursuance of the Act of 23d August, 1842, c. 188. Sec those rules in 3 N. Y. 
Legal Observer, 357. With respect to the common law as a part of federal jurispru- 
dence, the Supreme Court declared, in Wheaton v. Donaldson, 8 Peters’s R. 658, that 
there could not be a common law of tlA* United States. Each of the states has its 
local usages, customs, and common law. Therc'was no principle which pervades the 
tTnion, and has the authority of law, ^lat is not embodied in the constituticyi and laws 
off the Union. The common law eou-ld bo made u part of ^ur federal system only by 
legislative adoption, and when a common-law right is asserted, thcacourts look to the 
sti^ in which the controversy originated. 
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tinguished and defined in that country, from which we derived 
our knowledge of those principles.’^ (a) 

In this view of the subject, the common law may be culti- 
vated as part of the jurisprudence of the United States. In its 
improved condition in England, and especially in its improved 
and varied condition in this country, under the benign influence 
Of an expanded commerce, of enlightened justice, of 'republican 
principles, and of sound philosophy, the common laV has 
become a code of matured ethics and enlarged civil wisdom, 
admirably adapted to promote and secure the freedom and hap- 
piness of social life. It has proved to be a system replete with 
vigofous and healthy principles, eminently conducive to the 
growth of civil liberty; and it is in no instance* disgraced by 
Such a slavish political maxim as that with which the Institutes 
of Justinian are introduced. (A) It is the common jurispru- 
dence of the United States, and was brought with them 
* 343 as * Colonists from England, and cstablisjied 'ncrc, so fa/r 
♦ as it was adapted to our institutions and circumstances. 
It was claimed by the Congress of the United Colonies, in 1774, 
as a branch of those “ indubitable, rights and liberties to which 
the respective colonies are entitled.” (c) It fills up every inter- 
stice, and occupies every wide space which the statute law 
cannot occupy. Its principles may be compared to the influ- 
ence of the liberal arts and sciences; adversis perfugium ac 
solatium prcdbent^ delectant donii, non impediunt foris ; pernoC'* 
tant nobiscum^ peregrinantur^^ rusticantur* To use the words of 
the learned jurist, to whom I have already alluded, {d) we live 


(а) Though- there be no equity state courts, that docs not prevent the exercise of 
equity jurisdiction in the courts of the United States ; they adopt and follow the equity 
jarispiudeir:;e existing in England. The District Court of Louisiana lias accordingly 
equity powers, and it is hound to proceed in equity causes according to the principle!, 
rules, and usages which belong to the courts of equity, as contradistinguished from 
courts of common law. Gaines v. Keif, 15 Peters’s U. S. Rep. 9. Lorman u. ClurWe, 
2 McLean’s K. 568, 571.^ 

(б) Quodprincipi placuU, leyis hahet vigorem., In^. 1, 2, 6. ' 

(c) Declaration of Rights of October Uth, 1774. Journals of Congress, v6l.i. p. 28. 

(d) Du l^nceau on Jurisdiction, p. 91. Sce^ also, 1 Story’s Comm, on the CmistL 

1 Neves v, Scott, <18 How. U. S. 268. State of Pennsylvania v. Wheeling Bridge Co. 18 
How. U« S. 518. Bonnet v. Bivterworth, 11 How. U. S. 669. ' , 
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ill the midst of the common law, we inhale it at every breath, 
imbibe it at every pore ; we meet with it when we wake and 
when we lay down to sleep, when we travel and when we stay 
at home ; and it is interwoven with the very idiom that we 
speak ; and we cannot learn another system of laws, without 
learning, at the sam^ time, another language.’^ 

2. The jurisdiction of the federal courts ratione persondruniy 
and defending on the relative character of the litigant parties, 
has been the subject of much judicial discussion. The constitu- 
tion gives jurisdiction to the federal courts of all suits between 
aliens and citizens, and between resident citizens of different 
states, (a) and we have a series of judicial decisions Oii 1:hat 
subject. If the case arises under the constitution, laws, or 
treay:ies of the IJnion, it is immaterial who may be parties, for 
the subject-matter gives jurisdiction.; and if it arises between 
aliens and citizens, or between citizens of different states, it is 
immaterial wha^ may be the nature of the controv(?rsy, for the 
character of the parties gives jurisdiction. * 

In Bingham v. Cabot^ [b) the Supreme Court held, that it 
was necessary to set forth #1110 citizenship of Jurisdic- 

thc respective * parties, or the alienage, when a * 344 aiMiiien isfa 
foreigner was concerned, by positive averments, * 

in order to bring the case within the jurisdiction of the Circuit 
Court ; and that if there was not a sufficient allegation for that 
purpose on record, no jurisdiction of the suit would be sus- 
tained. The same doctrine was maintained in Turner v, En- 
Tilley {c) and in Turner v. The Bank of North America; (d) and 
it was declared, that the Circuit Court was a court of limited 
jurisdiction, and had cognizance only of a few cases specially 
circumstanced, and that the fair presumption was, that a cause 

ta^lon, 140, 141 ; vol. ii. pp. 264-268. Tlie learned commentator, in the volume last^ 
ably, and, in my opinion, satisfactorily contends that the common law, in the 
absence of positive statute law, regulates, interprets, and controls the powers and 
duties of the Court of Impeachmet^s under the constitution of the United States; and 
though the commoi][ la^y cannot be the foundatiyn of a jurisdiction not given by the 
, coufititutipu and laws, that jurisdiction, when given, attaches, and is to be exercised 
ac^rdtng to the rules of the commonilaw. Were it otherwise, there would be noth- 
ing to eKotnpt us from an absolute despotism of opinion^ and practice. 

^ (4) tiosseo of Butler v, Farnsworth, 4 Wash. Cir. Rep. 101. • 

^ ^ , (» 3 DaUas, 382. ^ ' Jc) 4 Ibid. 7, • (d) 4 Ibid. 8. 
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was without its jurisdiction till the contrary appeared. Upon 
that principle the rule* was founded, making it necessary to set 
forth, upon the record of the Circuit Court, the facts or circum- 
tances which gave jurisdiction, either expressly or in such man- 
ner as to render them certain by legal intendment. It is neces- 
sary, therefore, where the defendant appe{??s to be a citizen of 
one state, to show, by averment, that the plaintiff is a citizen of 
some other state, or an alien; or, if the suit be upon a promis- 
sory note, by the indorsee, to show that the original payee was 
so; for it is his description, as well as that of the indorsee, which 
gives the jurisdiction. But an alien cannot sue a citizen in the 
Circuit Court of the 'United States, if the latter be at the time a 
resident in a foreign country, notwithstanding he has property 
in the district which might h,e attached. No eorppulsory profess, 
under the Judiciary Act of 1789, lies against a person who is not 
at the time an inhabitant of, or is not found in the district in 
which the process issues. This goes to excludt?, from the federal 
c<^urts the proceeding by foreign attachment under the local 
laws of the states, (a) 

Between The Judiciary Act of 1,789, sec. 11, gives jurisdiction 
different to the Circuit Court when an alien is a party ; and it 
states. ^as decided in Mossinan v, Higginson^ (b) that the 
jurisdiction w^as confined to the case of suits between citizens 
and foreigners, and did not extend to suits between alien 
*345 and alien ; and *that if it appeared on record that the 
one party was an alien, it must likewise appear affirma- 
tively that the other party was a citizen. So, again, in Cow$e 
V. Steady (c) it was decided to tlie same effect. The principle 
is, that it must appear upon the record, that the character of 
the parties supports the jurisdiction ; and the points in that case 
were reasserted in Montalet v. Murray^ (d) and in Hodgeon v. 
Bowerbanky [e) and in Sullivan v. The Fulton Steamboat Coi^ 


(а) Picquet v. Swan, .5 Mason’s Rep, 35. Tolapd v. Sprague, 12 Peters, 300/ 

(б) 4 Dallas, 12. 

(c) 4 Dallas, 22. Tlje omission of the above averments, or any other requisite to , 
give jipisdictipn, is matter of substance, and noc cured by verdict, nor amendable a^r 
verdict I Paine's Repr486, 594. Jackson v. Twentyman, 2 Petore'aU. S. Rep, 
136/ .w c . * . . ' ' 

(</) 4 Crunch, 46. y. (e) 6 Ibid. 303. * 
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pmy. (a) In Maxfield v. Levy;, (b) the question of jurisdiction, 
arising from the character of the parties, was discussed in the 
Circuit Court of Pennsylvania, and the court animadverted 
severely upon an attempt to create a jurisdiction by fraud, con- 
trary to the policy of the constitution and the law. The suit 
was an ejectment b(^ween citizens of the same state, to try title 
to land ; afld, to give jurisdiction to the*Circuit Court, a deed 
was gi^n, collusively, and without any consideration, to a citi- 
zen of another state, for the sole purpose of making him a nom- 
inal plaintiff, in order to give the federal court jurisdiction. The 
court dismissed the suit, and observed, that the constitution and 
laws of the United States had been anxious to define, by pre6ise 
boundaries, and preserve with great caution, the line between 
the judicial aiithprity of the Union and that of the individual 
states. No contrivance to defeat the law of the land, and cre- 
ate jurisdiction by fraud, could be tolerated, (r) But if a citizen 
of one state thiyks proper to change his domicil, ifnd remove 
with his family to another state, not colorably, but permef- 
nently, and with a bond fide intention to reside there, 

*even though his object was ip avail himself of the juris- *346 
diction of tne federal courts, he becomes instantly a citi- 
zen of the other state, and may sue as such in the courts of the 
United States, (rf) 

The doctrine in the original case of Bingham v. Cabot was 

(a) 8 Wheaton, 450. Dotl'^c t’. Perkins, 4 Mason’s Rep. 435, S. P. 

(h) 4 Dallas, 330, This case was rcj)U(liated by Mr. Justice Story, in BiTggs v» 
French, ^2 Sumner, 257, as being erroneously decided. 

(c) The same doctrine was held by Judge Washington, in Hurst v» McNeil, 1 Wash. 
Cir. B. 70, 83. Starling v, llawk.s, 5 McLean, 318. But in Briggs v. French, 2 Sum- 
ner, 251l, it was pointedly condemned j and the judge held, that a conveyance of land 
by a cUizeii of one state to a citizen of another, for the purpose of enabling the latter 
to aiamtain a suit on it in the ^courts of the United Stated, vested a legal title, and a 
Stranger not claiming ur^^Jer either of the parties, had no right to -nquiro into the mo- 
tive of the conveyance. 

(d) Lessee of Cooper w. Galbraith, 3 Wash. Cir. Rep. 546. Case v. Clark, 5 Mason’s 
Rep. 70. Catlett n. Pacific Ins. Cq, 1 Paine's Rep. 594. Jones v. League, 18 How. 
U. 8. 77. In Briggs i\ French, 2 Sumner, 251, i^*was held, that it was sufficient to 
give jurisdiction to the federal cou^’^s, that a citizen of one state had really, and not 
metfly nominally, removed from one stfite to another, thgugh his motive might have 
been to prosecute a suit in the courts of the United States.* It was sufficient if the 
plaintiff' was tn Jact a citizen of one state and the defendant of another. The motive 
of i^tnovEl waa not to be inquired into. 
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again confirmed in Abercrombie v. Dupuis^ (a) with some symp- 
toms of reluctance ; and it would seem that the court was not 
entirely satisfied with the precise limits in which their jurisdic- 
tion had been circumscribed and embarrassed by their predeces- 
sors. But in Slrawbridge v. Curtiss^ {b) the limitation of the 
federal jurisdiction was considered as being* still more close and 
precise. The Supreme Court declared, that where ‘the interest 
was joint, and two or more persons were concerned in^that in- 
terest, as joint plaintiffs, or joint defendants, each of them must 
be competent to sue, or liable to be sued, in the federal courts ; 
and the suit was dismissed irj that case, because some of the 
plaintiffs and defendants were citizens of the same state, (c) 
The next case that arose on this subje^ct was, whether a corpo- 
ration was a citizen within the meaning of the constitution, and 
CQuld sue in the federal courts in consequence of its legal char- 
acter ; and it was decided, in the cases of The Hope Insurance 
Company v*. Boardman, and of The Bank of the United Stales v. 
Deveaux^ (d) that a corporation aggregate was not, in jts corpo- 
rate capacity, a citizen, and that its right to litigate in 
*347 the federal counts dependi^d upon the character of *the 
individuals who compose the body politic, and which 


(a) 1 Cranch, 343. {h) S Ibid*. 267, 

(c) But the Circuit Court of the United States is not deprived of its jurisdiction 
arising from tlie character of the party, by joining with an alien or citizen of another 
state, a mere nominal party, wl\o docs not possess' the requisite character. 5 Oanch, 
303. 8 Wheaton, 451. 1 Paine's Kep. 410. It has likewise been adjudged, that as 
the courts of Louisiana do not proceed according to the rules of the common law, 
but of the civil law, a suit may be brought in the federal courts by a resident alien 
against one or two obligors, bound severally as well as jointly, who reside in Louisi- 
ana, ihouyh the other obligor resides in another state. The rule in chancery and jin the 
civil law is, that if the court can make a decree according to justice and equity be- 
tween thcT parties before them, that decree shall not be withheld because a jpctity out 
of its jurisdiction is not made a defendant, although hd must have been united in the 

<r suit bad he been within the reach of the process of the court."^ This was the principle 
of, that decision. Breedlove t*. Nicolet, 7 Peters's U. S. Rep. 413. See, alsO|^Ham- 
^n V, Urann, I Story's XI. 64. , And now, by Act of Congress of February ^8th, 18139^ 
c. 36, if there be several defendante, and any one or more of them is not an inhabitant 
of, or not found* in the district where the suit is brought, and does not voluntarily 
appear,, the court may entertain jurisdiction, a^d proceed against the pai^ties properly 
befor^ ^ • . ' • ^ ' — , ' 

(d) :^ Cranch, 7, 61.' Bank of Augusta v, Earle, 13 Peters*8 ^519. vT^^Ood v, 
Hai 3 tibrd Fire Insurance Co. 13 Conn. R. 202, S. F. 
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character must appear by proper averments upon the record, (a) 
But a corporation aggregate, composed of citizens of one state, 
may sue a citizen of another state in the Circuit Court of the 
United States. If any of the stockholders are citizens of the 
same state, with the defendant, the federal courts have no juris- 
diction. And the jule relative to suits originally instituted in 
the courts^ of the United States, requiring all the individuals 
composing the respective parties to possess the requisite char- 
acter to give the court jurisdiction, applies equally to suits 
removed from the state courts, (b) 

With respect to the question on the peculiar right of the 
Bank of the United States to sue in the frcleral courts, it was 
decided, in reference to the first bank of the United States, that 
no right was conferred on that bank by its act of incorporation 
to sue in those courts. It had only the ordinary corporate 
capacity to sue and be sued ; and being an invisible, artificial 
being, a mt're legal entity, and not a citizem, its night to sue 
must depend ujxni the character of the individuals of which it 
is composed. The constitution of the United States supposed 
apprehensions might exist, that the tribunals of the states would 


(a) In Breitbaupt v. The Bank of Georgia, 1 Peters's U. S. Bcp. 2.SS, it was there 
held, that a hill, to give jurisdiction, must state that the stockholders were citizens of 
Georgia. 

(h) Ward V. Arredondo, 1 Paine's Rep. 410. Bank of Cumberland i\ Willis, 3 Sum- 
ner, 472. But the very inconvenient and narrow doctrine contained in the eases of 
Strawbridge v. Curtiss, 3 Craneli, 267, Bank of the United States v. Deveaux, 5 
Oranch, 84, atul Comm, and R. R. Bank of Vicksburg v. Slocomb, 14 Peters’s R. 60, 
was reviewed and overruled in The Louisville Railroad Comp. v. Letson, in 2 How. 
U. S. 497. It was there heW, that a corporation created and doing business in a state, 
was an inhabitant of the state, capable of being treated as a citizeuy for all purposes of 
suing and being sued, although some of the members of the corporation were not citi- 
zens of the suite in which the suit was brought, and although the state itself miglit be 
a^m'^mber of the corporation. ^ This was a very important and salutary tlecision. and 
reinstated the federal ^courts in their essential Jurisdiction in eases of suits between 
^citizens of different states The Act of Congress of the 28th Pcbriiary, 1839, gave 
aid this decision, it being considered in its language and construction, as an cnl&rj^e- 
piQUt of jurisdiction in respect to,thc character of the parties. 


I Bundle v, Delaware and Raritan JJanal Co. 14 How. U. S. 96, 96. Day v. Newark 
ijfaidif. Co, 1 Blatchford, R. 628. North. Ind. R. R. Co. v! MieJ^. Centr. B. R. Go. 15 How. 
U. S. 288, 24T. Vfdlette v. Whitewater Valley Canal Co. 4 McLean, 18|2> French v. Lafay- 
ette Ins. Co. 6 Id. 461. 

VOL. I. • 33.# 
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not administer justice as impartially as those of the nation, 
to parties of every description, and, therefore, it established 
national tribunals for the decision of controversies between 
aliens and citizens, and between citizens of different states. 
The persons whom a corporation represents may be aliens or 
citizens, and the controversy is between persons suing by their 
corporate name for a corporate right, and the individual de- 
fendant. Where the members of the corporation are atiens or 
citizens of a different state from the opposite party, they 
* 348 come * within the reason and terms of the jurisdiction of 
the federal courts. The court can look beyond the cor- 
porate name, and notice the character of these members, who 
are not considered, to every intent, as placed out of view, and 
merged in the corporation. Incorporated aliens may sue a citi- 
zen, or the incorporated citizens of one state may sue a citizen 
of another state, in the federal courts, by their corporate name, 
and the controversy ia substantially between alienIS and a citi- 
zen, or between the citizens of one state and those of another. 
In that case, the president, directors, and company, of the 
Bank of the United States averred, that they were citizens of 
Pennsylvania, and that the defendants were citizens of Georgia ; 
and this averment, nor traversed or denied, was suflicient to 
sustain the suit in the Circuit Court. In suits by the Bank of 
the United States, of 1816, such an averment is not necessary, 
because the Act incorporating the bank (a) authorizes it to sue 
and be sued in the Circuit Court of the United States, as well 
as in the state courts. Without such an express provision, it 
would have been difficult for the Bank of the United States 
ever to have sued in the federal courts, if the fact of citizen- 
ship of all the members was to be scrutinized, for there were 
probably few or no states which had not some stockhold^tir of 
the bank a resident citizen, (d) It was indispensable for Con- 
fess to provide specially for a* jurisdiction over suits in which 
tfte bank was concerned, or no jurisdiction could well have 
been sustained. It was truly observed, by the Supreme Court, 


(а) Act of Congress, April lO, 1816, see. 7. • ' 

(б) Osborn V. United Stutes Bank, 9 Wheaton, 738. United States Bank 0. Plant* 
era’ Bapk, 9 Wheaton, 904. , 
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that if the Bank of the United States could not sue a per- 
son who was a citizen of the same state with any one of its 
members, in the circuit courts, this disability would defeat the 
power. 

A trustee, who holds the legal interest, is competent 
to *8ue in right o^his own character as a citizen or *349 
alien, as the case may be, in the federal epurts, and with- 
out reference to the character or domicil of his cestui que trusty 
unless he was created trustee for the fraudulent purpose of 
giving jurisdiction, (a) This rule equally applies to executors 
and administrators, who are considered as the real parties in 
interest ; but it does not apply to the case of a general assignee 
of an insolvent debtor, and he cannot sue in the federal courts, 
if his assignor could not have sued there. The Hth section of 
the Judiciary Act will not permit jurisdiction to vest by the 
assignment of a chose in action^ (cases of foreign bills ex- 
change exempted,) unless the original holder was entitled to sue ; 
and whether the assignment was made by the act of the party, 
or by operations of law, makes no difference in the case. An 
executor or administrator is not an assignee, within the mean- 
ing of the\.lth section of the Judiciary Act. (b) ^ 

With respect to the District of Columbia, and to the territo- 
rial districts of the United States, they are not states^ within 
the sense of the constitution and of the Judiciary Act, so as to 
enable a citizen thereof to sue a citizen of one of the states in 


(a) Chapnedelaine V Dechenaux, 4 Crunch, 306, 308. Browne u Strode, 5 Crunch, 
303. Sec, also, 5 Crunch, Dlj-and Childress v. Emory, 8 Wheaton, 642. If the nonii* 
nal plaintiff and the real defendant be citizens of the state, yet if tlic party for whose 
use the suit was brought was a citizen of another state, the Circuit Court of the United 
States has jurisdiction. Browne v Strode, sup. McNutt v. Bland, 2 How. U, S. 9. 

Sere v, Pitot, 6 Cninch, 332. Mayer v. Eoulkrod, 4 Wash. Cir. Rep. .349. But 
it liJ^djudged that a note payable to A, or hearer, may be sued in the feclfcral courts, 
in his own name, and that the 1 Itii section of the Judiciary Act docs not apply. Bul- 
lard V. Bell, I Mason, 243. Halsted v. Lyon, 2 McLean, 226. So the holder of a 
negotiable note, payable to the maker's own order, and indorsed, may sue the maker 
in the federal courts, though the holder be a citizen of another state , for the right 
passes not by assif/nmeut, but to bearef by delivery. Towne v. Smith, U. S. C. C. 
Mass. Law Reporter for May, 1846.^ 


1 The equitable assignee of a claim to an account is within t|^ restriction, if his assignor 
was not competent to sue on the ground of citizenship. Wilkinson r.JVilkinson, 2 Curtis, 
C. C. 582. , 

^ See Coffee v* Planters' Bhnk o^Yennessee, 13 How. U. S. 183.* ^ 
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the federal courts. However extraordinary it might seem to be, 
that the courts of the United States, which were open to aliens, 
and to the citizens of every state, should be closed upon the in- 
habitants of those districts, on the construction that they were 
not citizens of a state^ yet, as the court observed, this was a sub- 
^ ject for legislative, and not for judicial consideration, {a) 
360* *If the jurisdiction of the Circuit Court between citi- 
zens of difterent states has once vested, it is not devested 
by a subsequent change of domicil of one of the parties, and his 
removal into the same state with the adverse party, pendente 
lUe, (b) The jurisdiction depends upon the state of things at 
the dme the action is brought.^ So, an indorsee of a note, who 
resides in one state, may sue his immediate indorser, who re- 
sides in another state, though that immediate indorser and^ the 
maker be residents of the same state. The indorsement is a 
nev%contract between the parties to the record, quite distinct 
from the original note, (c) 

Jurisdic- The case of Osborn v. The Bank of the United 
state^i^s^^^in- States, (d) brought into view important principles 
p’nrty to^^ching the constitutional jurisdiction of the federal 
on record, courts, wlicrc a State claimed to be essentially a party. 
The court decided, that the circuit courts had lawful jurisdic- 
tion, under the Act of Congress incorporating the national bank, 
of a bill in equity brought by the bank fpr the purpose of pro- 
tecting it4n the exercise of its franchises, which were threatened 
to be invaded under a law of the state of Ohio ; and that as 
the state itself could not be made a party defendant, the suit 
might be maintained against the ofRcers and agents of the state 
who were intrusted with the execution of such laws. 

As the amendment to the constitution prohibited a state to 
be made a party defendant by individuals of other states the 
court felt the pressure and difficulty of the objection, that the 

(a) The term stat/\ in tlic sense of the constitution, applies only to the members of 
the American confedcnicy, and does not extend to a territory of the United Statea. 
Seton V. Hanham, H. M. Charlton^s Geo. Rf'p. 3^4. Hepburn t*. Ellzey, 2 Cranch, 
^5. Corporation of New Orleans h. Winter, 1 Wheaton, 91, 
i (6) Morgan v. Morgan, 2 Wheaton, 290. Clarke v. Mathowson, 12 Peters', 164. 

(c) Young V. Bryan, 6 WhISkton, 146. Mollan v. Torrance, 9 Wheaton, 637. 

(d) 9 Wheaton^ 738. ^ 

A Therefore the appohitmcnttof a person as consu^ of a foreign power does not work an 
abatemf nt of a suit already commeuced. Koppel v. Ueinrichs, 1 Barb. S. C. Rep. 449. 
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state of Ohio was substantially a party defendant, inasmuch 
as the process of the court in the suit acted directly upon the 
state, by restraining its officers from executing the law of the 
state. The direct interest of the state in the suit was admitted, 
but the objection, if it were valid, would go, in its con- 
sequences, completely to destroy the powers of •the *351 
Union. If the federal courts had no jurisdiction, then 
the agents of a state, under an unconstitutional law of the state, 
might arrest the execution of any law of the United States. 
A state might impose a fine or penalty on any person employed 
in the execution of any law of the Union, and levy it, by a 
ministerial officer, without the sanction even of its own cqurts. 
All the various pifblic officers of the United States, such as the 
carrier of the mail, the collector of the revenue, and the marshal 
of \he district, might be inhibited, under ruinous penalties, from 
the performance of their respective duties. And if the courts 
of the United States cannot rightfully protect the , agents who 
execute every law authorized by the constilution, from the direct 
action of state agents in the collection of penalties, they could 
not rightfully protect those wha execute any law. The court 
insisted, that there was no sucti deplorable ‘failure of jurisdic- 
tion, and that the federal judiciary might rightfully protect those 
employed in carrying into execution the laws of the Union from 
the attempts of a particular state, by its agents, to resist the 
execution of those laws. . It may use preventive proceedings, 
by injunction or otherwise, against the agents or officers of the 
state, and authorize proceedings against the very property seized 
by the agent; and the court concluded, that a suit brought 
against individuals for any cause whatever, was not a suit 
against a state^ in the sense of the constitution. The constitu- 
tion contemplated a distinction between cases in which a state 
tvas interested, and those in which it was a party ; ancl to be a 
party for the purpose of jurisdiction, it is necessary to be one 
upon record. The constitution only intended a party on record, 
and to be shown in the first, instance by the simple inspection 
of the record, and that is what is intended in all cases where 
jurfsdiction depends upon tjie party, (a) ^ 

(a) In the case of McNutt v. Bland, 2 How. U. S. 9, it was decided, that a citizen 
• 38 * 
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The question of jurisdiction depending upon the character 
and residence of parties, came again into discussion in the 

ease of The Bank of the United States v. The Planters'^ 

* 352 * Bank of Georgia ; (a) and it was decided that the cir- 

cuit courts had jurisdiction of suits brought by the Bank 
of the United States against a state bank, # 2 iot withstanding the 
state itself was a stockholder, together with private Individuals 
who were citizens of the same state with some of th6 stock- 
holders of the Bank of the United States. It was declared, that 
the state of Georgia was not, as a state, to be deemed a party 
defendant, though interested as a stockholder in the defence. 
The state, so far as concerned that transaction, was devested of 
its sovereign character, and took that of a private citizen ; and 
this principle applies to every case in which the government be- 
comes a partner in any trading company, (h) 

We have seen how far the courts of the United States have 
a common^law jurisdiction ; and it appears to have been wholly 
disclaimed in criminal cases ; and the true distinction would 
seem to be, that all federal jurisdiction in civil and criminal 

• cases, must be derived from the constitution and the laws made 
in pursuance of it; and that when the jurisdiction is vested, the 
principles of the common law are necessary to the due exercise 
of that jurisdiction. We have seen, likewise, with what caution, 
and within what precise limits, tlie federal courts have exercised 
jurisdiction, in controversies between citizens and aliens, and 
between citizens of different states. In the next lecture we 
shall enter upon a particular examination of the powers and 
claims of the federal courts, relative to admiralty and maritime 
jurisdiction. 


of 'another state might sue a citizen of Mississippi, in tlie Circuit Court of the United 
States, though ho sued in tiui name of the nominal plaintiff or trustee, who was also 
a citizen of Mississippi, provided he was the parly in interest. Mr. Justice Daniel dis- 
sented, and coiiteiiflcd, on the authority of prior decisions, that the jurisdiction d'C- 
pended, not on the situation of the* parties concerned in interest, but on the character 
Of the parties appearing on the record. 

(a) 9 Wheaton, 904. Bank of Kentucky Wister, 2 Peters’s U. S. Rep. at 8, S. 
Vi In this last case it was d&ided that an incorporated bank was suable, though the 
whole property apd control of the bank belonged to the state incorporating it. 

(b) Story, J., 11 Peters, 3^9. 
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LECTURE XVil. 

OF TiJe district and TRKKITORIAL courts of the UNITED 

STATES. 

The District Courts act as courts of common law, and tifso as 
courts of admiralty. 

distinctiou is made in England between the in- Admiralty 
stance and the prize court of admiralty. The former or^tim^dTs- 
is the ordinary admiralty court, but the latter is a spe- courts, 
cial and extraordinary jurisdiction; and although ft be exercised 
by the same person, it is in no- way connected with the former, 
either in its origin, its mode of proceeding, or the principles which 
govern it^ To constitute the prize court, or to call it into action 
in time of war, a special commission issues, and the court pro- 
ceeds summarily, and is governed by general principles of policy 
and the law of nations. This was the doctrine of the English 
Court of King’s Bench, as declared by Lord Mansfield in Lindo 
V. Rodney; (a) and though some^arts of his learned and elab- 
orate opinion in that case do not appear to be very clear and 
precise on the point concerning the difference in the foundation 
of the powers of the instance and of the prize court of admi- 
ralty, yet I should infer from it that the judge of the English 
admiralty requires a special commission, distinct from his ordi- 
nsaty commission, to enable him, in time of war, to assume the 
jurisdiction of prize. The practice continues to this day of is- 
suing a special commission, on the breaking out of hostilities, 
to the commissioners for executing the office of lord high admi- 
ral, giving them jurisdlctiorf in prize cases. (6) 

• The division of the ^ourt of admiralty into two Courts * 354 

m 

(a) Doug. Rep. 613, note. i 

{b) Ex parte Lynch, I Maddocl^'s Rep. 15. 
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is said not 4;o have been generally known to the common 
lawyers of England before the case of Lindo v. Rodney ; and 
yet it appears, from the research made in that case, that the 
prize jurisdiction was established from the earliest periods of the 
English judicial history. The instance court is the ordinary 
and appropriate court of admiralty, and takes cognizance of the 
general subjects of admiralty jurisdiction, and it proceeds ac-* 
cording to the civil and maritime law. The prize court has 
exclusive cognizance of matters of prize and matters incidental 
thereto, and it proceeds to hear and determine according to the 
course of the admiralty and the law of nations. The distinction 
betw.«5en these two courts, or rather between these two depart- 
ments of the same court, is kept up throughout all Ihe proceed- 
ings ; and the appeals from the decrees of these two jurisdic- 
tions are distinct, and made to separate tribunals. The appeal 
from the instance court lies to delegates, but from the prize 
courts it lifts to the lords commissioners of appedls in prize 
causes, and who are appointed for that special purpose. 

Such is the distinction in England between the instance and 
the prize court of admiralty ; and in the case of Ex parte 
Lynch, (a) it was held, that the jurisdiction of the admiralty as 
a prize court, did not cease with the war, but extended to all 
the incidents of prize, and to an indefinite period after the war. 
It remains to see how far that distinction is known or preserved 
in the jurisdiction of our district courts. 

It is said by a judge, who milst have been well acquainted 
with the subject, (for he was registrar of a colonial court of ad- 
miralty before our Revolution,) that this distinction between the 
instance and the prize court was not known to ouxadmi- 
*855 ralty proceedings under the * colony administrations. (6) 
In the case of Jennings v. Carson, (c) the District C^mrt 
of Pennsylvania, in 1792, decided that prize jurisdiction was 
involved in the general delegation of admiralty and maritime 
powers, and that Congress, b^ the Judiciary Act of 1789, meant 
to convey to the district courts all the powers appertaining to 
admiralty and maritime jurisdiction, including that of prize. 
Prize jurisdiction was ^inherent in a^ court of admiralty, though 

(o) i JMoiddock's Rep. 15. ^ (b) 1 Peters's Adm. Rep. 5, 6. (c) I Ibid, 1. 

s* 
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it was of course a dormant power until called into activity by 
the occurrence of war, # 

But notwithstanding this early decision in favor of 
the plenary jurisdiction of the district courts as courts courts are 
of admiralty, there was great doubt entertained in tips 
country, about the* j^ar 1793, whether the district 
Courts had jurisdiction under the Act of Congress of 1789, as 
prize courts. The District Court of Maryland decided against 
the jurisdiction, and that decree was affirmed on appeal to the 
Circuit Court, on the ground that a prize cause was not a civil 
cause of admiralty jurisdiction, but rested on the jns belli, and 
that there was no prize court in existeiice in the United §4^ates. 
The same question was carried up to the Supreme Court of the 
United States jn February, 1794, in the case of Glass v. The 
Sloop Betsey, (a) and was ably discussed. The Supreme Court 
put an end at once to all these difficulties about jurisdiction, by 
declaring fliat the diiitrict courts of the United Stakes possessed 
all the powers of courts of admiralty, whether considered as 
instance or as prize courts. 

In the case of The Emulous, (b) the Circuit Court in Massa- 
chusetts vvas inclined to think that the admiralty, from time 
immemorial, had an inherent jurisdiction in prize, because, if 
we examine the most venerable relics of ancient maritime juris- 
prudence, we shall find the admiralty in possession of prize 
jurisdiction, independent of any known special commission. 
It seems to have always constituted an ordinary, and not 
an extraordinary branch of the admiralty powers ; * and * 356 
it is to be observed, that Lord Mansfield leaves the point 
uncertain, whether the prize and the instance jurisdiction were 
coeval in antiquity, or whether the former was constituted by 
SQ^al commission. Be that as it may, the equal jip’isdiction 
of the admiralty in this country, as an instance and as a prize 
court, is now definitely settled ; and if the prize branch of the 
jurisdiction of the admiralty be not known in time of peace, it 
is merely because its powers lie dormant, from the want of 
business to call them into action. * 


(а) S 6. Penhallow v. Doane, 3 Dallas, 54, S.« P. See, also, the Act of 

Congress of June 26th, 1812, sec. 6. • 

(б) 1 Gallison, 563. 
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There is ilo pretence of claim on the part of courts of com- 
• mon law, to any share in the prize jurisdiction of the courts of 
admiralty. It is necessarily and completely exclusive ; and we 
will first take a view of the jurisdiction and powers of the dis- 
trict courts in prize cases, and then of their ordinary admiralty 
jurisdiction. As prize questions arc ajf^licablc to a state of 
war, and are governedr chiefly by the rules of the Iawt)f nations, 
and the usages and practices of the maritime powers, Fdo not 
propose to enlarge on that subject. My object will be, to ascer- 
tain the exact jurisdiction of the District Court, in all its various 
powers and complicated character. I shall consider, (1.) its 
chameter as a prize court ; (2.) as a court of criminal jurisdic- 
tion in admiralty ; (3.) the division line between the admiralty 
and the courts of common law ; (4.) its powers as an instance 
court of admiralty ; (5.) its jurisdiction as a court of common 
law, and clothed, also, with special powers. 

Prize courts, '^l*) Jurisdiction of the prize courts, 

The ordinary prize jurisdiction of the admiralty ex- 
tends to all captures in war made on the high seas. I know of no 
other definition of prize goods, said Sir William Scott, in the 
case of The Two Friends^ {a) than that they are goods 
*357 * taken on the high seas, jure belliy out of the hands of 
the enemy. The prize jurisdiction also extends to cap- 
tures in foreign ports and harbors, and to captures made on land 
by naval forces, and upon surrenders to naval forces, either 
solely, or by joint operation with’^land forces. (6) It extends to 
captures made in rivers, ports, and harbors of the captor’s own 
'country. But as to plunder or booty in a mere continental land 
. war, without the presence or intervention of any ships er their 
crews. Lord Mansfield admitted, in Lindo v. Rodney y there was 
no case,j^or authority, or principle, to enable him to briog^ it 
within the cognizance of a prize court, (c) The prize court 
extends, also, to all ransom bills upon captures at sea, and to 
money received as a ransom or commutation, on a capitulation 


(а) 1 Rob. Rep. 271. 

(б) lAndo V. Rodney, Doug.^Rep. 613, note. , 

(c) In tho case of Alej^ander v. The Duke of Wellington, 2 Ross. & Mylnc, 35, 
Lord Broagham srid, that military prize rests upon the same principles of law as 
prize at sea,' though in general no statute passes with respect to it. 
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to naval forces alone, or jointly with land forces, (a) The fed- 
eral courts have asserted for the prize courts in this country, a 
jurisdiction equally as ample and extensive as any claimed for 
' them in England. In the case of The Emvlons^{b) though the 
court gave no opinion as to the right of the admiralty to take 
cognizance of mer^ captures made on the land, exclusively by 
land forces, yet it was declared to be vejry clear, that its juris- 
diction* was not confined to captures at sea. It took cognizance 
of all captures in creeks, havens, and rivers, and also of all cap- 
tures made on land, where the same had been made by a naval 
force, or by cooperation with a naval force ; and this exercise of 
jurisdiction was settled by the most solemn adjudications., A 
seizure may therefore be made in court, in our own country, as 
prize, if made while the property was water-borne. Had it been 
landed, and remained on land, it would have deserved consider- 
ation ; and no opinion was given, whether it could have been 
proceeded Sgainst as prize, under the admiralty jurkjdic- 
tion, or whether, *if liable to seizure and condemnation *358 
in our courts, the remedy ought not to have been pur- 
sued by a process applicable to municipal confiscations. 

It is understood in England, that the admiralty, merely by its 
own inherent powers, never exercises jurisdiction as to captures 
or seizures, as prize, made on shore, without the cooperation of 
naval forces.^ In the case of The Ooster Eems^ cited by Sir 
William Scott in the case of The Two Friends^ (c) and decided 
by the highest authority, that of the lords commissioners of 
appeal, in 1784, it was held, that goods taken on shore as prize, 
where there had been no act of capture on the high seas, were 
not to fie corfsidered as prize, and that the^prize courts had no 
jurisdiction in such a case. But it is admitted, that if the juris- 
di^Qu has once attached, and the goods have been taken at 
sea, they may be followed on shore by the process of the prize 


(а) Ships taken at Genoa, 4 Rob. Rep. 388. Anthon v. Fisher, Doug. Rep. 649, 
note. Maisonnaire v. Keating, 2 QulliSon, 325. * 

(б) I Gallison, 663. • (c) l Rob. Rep. 271. 


1 Qaestiona of Army Prize were referred by Act 8 & 4 Viet o. 65, the Court of Ad- 
miralty. 6 Law Rev. 281. 
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court, and its jurisdiction over them still continues. In this re- 
spect, the prize court seems more extensive, an*d to hold a firmer 
jurisdiction, than the instance court ; for, as to cases of wreck 
and derelict, if the goods are once on shore, or landed, the cog- 
nizance of the common law attaches, (a) 

Though the prize be unwarrantably carrie^ into a foreign port, 
and there delivered by the captors upon security, the prize court 
does not lose its jurisdiction over the capture, •and the questions 
incident to it. (b) So, if the prize be lost at sea, the court may, 
notwithstanding, proceed to adjudication, and at the instance 
of the captors or the claimants, (c) It has jurisdiction, like- 
wise^ though the prize be actually lying within a foreign neutral 
territory. This is the settled law of the prize jurisdiction, both 
in England and in this country. The principle is, that the pos- 
session of the captor, though in a neutral country, is 
*359 considered to be the possession* of his sovereign, and 
sub iiotestate curice. (d) But, it is admitted, Vhat if pos- 
session of the thing seized be actually as well as constructively 
lost, as by recapture, escape, or a voluntary discharge of the 
captured vessel, the jurisdiction of the prize court over*the sub- 
ject is lost. Though captured property be unjustifiably or ille- 
gally converted by the captors, the jurisdiction of the prize 
court over the case continues ; but it rests in the sound discre- 
tion of the court, whether it will interfere in favor of the captors 
in such cases ; and it is equally discretionary in all cases where 
the disposition of the captured ’vessel and, crew has not been 
according to duty, (e) The prize court may always proceed in 
rem, whenever the prize, or the proceeds of the prize, can be 
traced to the handai of any pelson whatever ; and this it may 
do, notwithstanding any stipulation in the nature of fiail had 
been taken for the property. And it is a principle pe^E^tly 
well settled, and constantly conceded and applied, that pri4e 


(а) The Two Friends, 1 Hob. Rep. 271. 

(б) The Peacock, 4 Hob. Rep. 1S5. 

(c) The Sttsannali, 6 Rob. Rep. 

(d) Vide Bupra, UH. 

(«) Falcon, 6 Rob. Rdp. 194. The Po'ihona, I Dodson^s Rep. 26. L’Eote, 
6 Rob. luip. 220. ^La Dame Cocile, 6 Rob. Rep. 257. The Arabelli^i and Madeira, 
2 Galliaoh, 368. 
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courts have exclusive jurisdiction, and an enlarged discretion, as 
to the allowance of freight, damages, expenses, and costs, in all 
cases of captures, and as to all torts, and personal injuries, and 
ill treatments, and abuse of power, connected with captures 
jure belli ; and the courts will frequently award large and lib- 
eral damages in th^ose cases, 

The prize courts may apply confiscation by way of penalty, 
for fraud and misconduct, in n^sptict to property cap- 
tured ’^as prize, and claimed by citizens or neutrals. (/>) *360 

They may decree a forfeiture of the rights of prize 
against captors guilty of gross irregularity or fraud, or any 
criminal conduct; and, in such cases, tlie property is condemned 
to the govi.Tinnent generally, (c) 

(2,) Crwiinal jurisdiction of ike admiralty. Admiralty 

The ordinary admiralty and maritime jurisdiction, 

exclusive of prize cases, eml)raees all (dvil and criminal courts 
‘ m cniiunal 

eases of jf maritime nature ; and though there does maitors. 

not seem to be any difficulty or doubt as to the proper juris- 
diction of the prize courts, there is a great deal of unsettled dis- 
cussion respecting the civil and criminal jurisdiction of the 
District Court us an instance court, and possessing, under the 
constitution and Judiciary Act of 1789, admiralty and maritime 
jurisdiction. 

The Act of Congress [d) gives to the district courts, exclusive 
of the state courts, and concurrently with the circuit courts, 
cognizance of all crimes and •offences cognizable under the au- 
thority of the United States, and committed witliiu their dis- 
tricts, or upon the higli seas, where only a moderate corporal 
punishment, or fine or imprisonment, is 4o be inflicted. This 


, ^af Lc‘ Caiix v. Kdcn, Dou^;. Rop. 594. Tlio Amiablo Nancy, 1 Paine's Itei). 111. 
Cbamberlaia v. Chandler, 3 Mason’s Rep. 243, 244. Probable cause of seizure is a 
sufficient cx(;usc in the case of captures jvre belli, and as to marine torts generally, or 
the exercise of belligerent rights to a limited extent under statute provisions. *Thc 
Palmyra, 12 Wheaton, 1.^ 

(6) The Johanna Tholen, 6 Rob. Rep. 72. •Oswell v. Vigne, 15 East’s Rep. 70. t 

(c) Case of The George, 1 Whejiton, 408. *2 Wheaton, 278, S. C.- 

(d) Act of September 24th, 178^ secs. 9 and 11. 


1 See The Ostsoe, 38 E. L. & Eq. 28. The Elise, 33 td. 691. 

• I. 34 • • . 


VOL. I. 
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is the ground of the criminal jurisdiction of ihe district courts ; 
and it is given to them as district courts ; and as it includes the 
minor crimes and offences committed on the high seas, and cog- 
nizable in the courts of admiralty under the English law, the 
district courts may he considered as exercising the criminal 
jurisdiction of a court of admiralty in thosf cases. The con- 
stitution of the United, Stat(‘s declares, that the judicial power 
of the Union shall extend to all cases of admiralty and* mari- 
time jurisdiction ; and it has been suj)posed (a) that the 
*361 federal courts might, without * any statute, and under 
this general ddegation of admiralty j)owers, have exer- 
cised* criminal jurisdiction over maritime crimes and offences. 
But the courts of the United States have been reluctant to 
assume the exercise of any criminal jurisdiction, in admiralty 
cas(‘s, which was not specially conferred by an Act of CongreW 
In the case of The United States v. ]\rCTill^[b) the defendant 
was indicted and tried in the Circuit Court in PhilaAelphia, for 
murder committed on tlu' high seas, and the jurisdiction of the 
court was much discussed. One of the judges observed, that 
he had often decid('d, that the fedfiral courts had a common-law 
jurisdiction in criminal eases; but he considered that "the crime 
charged (a mortal stroke having been given on the high seas, 
and the death in conscipience of it happening on land,) was not 
a case of admiralty and maritime jurisdiction within the mean- 
ing of the constitution, or of the Kiiglish admiralty law, and 
the prisoner, on account of thft defect of jurisdiction, was 
acquitted. The other judge of the; court gave no opinion, 
whether that case was one of admiralty and maritime jurisdic- 
tion, upon the general principh's of the admiralty and niaritime 
law ; and he confined himself to the 8th section of the Penal 
Act of Congress of April 30th, 1790, c. 9 ; and the case chsjrged 
was not, by that Act, within the jurisdiction of the Circuit 
Court. 

Afterwards, in the case of The United States v. Bevans^ (c) 
the Supreme Court, on a ca,se certified^ from the Massachusetts 


(rt) Du Foficean on Jurisdic^on, pj>, 59-4il. 
^(6) 4 tliillns, 426. 

(c) 3 Wheaton, 336^ 
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circuit, decided that even admitting that the United States had 
exclusive jurisdiction of all cases of admiralty and nlaritinie 
jurisdiction, and admitting that a murder committed on the 
waters of a state where the tide ebbs and flows, was a case of 
admiralty and maritime jurisdiction, yet that Congress had not, 
by the 8ih section the Act of 1790, c. 9, “ for the punishment 
of certaiir crimes against the United fcy;ates,’’ conferred 
on tluf courts of the United States jurisdiction over * such "^362 
murder. The Act confined the federal jurisdiction to 
murder and other crimes and olTences committed on the high 
seas, or in any river, harbor, basin, or bay, out of the jurisdic- 
tion of any particular state ; and the murder in questioij was 
committed on board of a shij) of war of the United Slates in 
Boston harbor, and within the jurisdiction of Massachusetts. 
Tfiere was no doubt of the (‘.ornpettmey of the powers of Con- 
gress to confer such a jurisdiction in the case of a crime com- 
mitted onijoard of a ship of war of the United States, wherever 
the ship might be; but no such power had, to that extent, been 
as yet exercised by Cungri'ss ; and it must have followed of 
course, in tliat case, that the state courts had jurisdiction of the 
crime at common law, for it was coniinittcjd within the territory 
of the state, (a) It was admitted to be a clear point, that the 
state courts had cognizance of crimes and ullimces commit- 
ted upon tide waters, in the bays and harbors within their re- 
spective territorial jurisdictions. And in the case of United 
States V. Wlltbcrffcr^ {b) it wu's decided, that the courts of the 
United States had no jurisdiction of the crime of manslaughter 
committed by the master upon one of the seamen, on board a 


(а) In official opinions cominunicatcd to tho executive government in 1812 and 

1^4, k was considered to be a clear point, that for grave crimes committed within the 
jurisdictional limits of the United States, on board national vessels of war, the trial and 
punishment did n<»t belong to naval courts-martial, but to the ordinary courts of law. 
Opinions of the Attorneys-Gcncral, Washington, 1841, vol. i. pp. 114, 120. But* the 
Act of Congress of April 2.3d, 1800, c. 33, “ for the better government of the navy of 
the United States,” art. 21, dccAtiircci t^iat the wiine of murder, when committed by 
any officer, seaman, or marine, belonging to afty public ship or vchsel of the United 
States, without the territorial jurisdiction of the same, might be punished with death, 
6y the sentence of a court-martial. ^ • 

(б) 6 Wheaton, 76. See, also, the case of The United States v. Davis, 2 Sumner, 

482 . * 
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merchant vessel of the United States, lyin^ at anchor in the 
river Tigris, witliin the empire of China, because the Act of 
Congress of the 30th of April, 1790, c. 9, sec. 12, did not reach 
such a case, and was confined to the crime committed on the 
high seas. Upon Ihc principle of that decision, the offender 
could not be judicially punished, except by t^ic Chinese govern- 
ment; and it was said, upon the argument of the tiuse, that 
China disclaimed the jurisdiction. The law was defective^ upon 
this point, and a remedy was provid(‘d by the Act of Congress 
of 3d of March, J825, c. 67, sec. 5, which declared, that if any 
offence shall be (iorrirnitted on board of any vessel belonging to 
a citv^en of the United States, while lying in a foreign port or 
place, by any one of the crew or a passenger, on any other per- 
son belonging to the ship, or on any other passenger, Uie 
*363 offence shall be * cognizable in the circuit courts of the 
United States, equally as if it had been committed on 
board of such vessel on the high seas, provided fhat if the 
offender shall be tried, and acquitted or convicted in the foreign 
state, he shall not be subject to another trial here. The Act 
provided also for the punishment of many other crimes against 
the United States, committed upon the high seas, or in any 
arm of the sea, or in any river, haven, creek, basin, or bay with- 
in the admiralty jurisdiction of the United States. But the 
crimes in any river, bay, &c., to be cognizable, must be com- 
mitted out of the jurisdiction of any particular state, except it 
be conspiracies to defraud insufers ; and it further provided, 
that the Act was not to deprive the state courts of jurisdiction 
over the same offences. As the state courts have jurisdiction 
of offences committed within arms of the sea, creeks, havens, 
basins, and bays, witliin the ebb and flow of the tide, and with^ 
in the bodij of a county^ the jurisdiction of the circuit coui;ts of 
the United States was not extended by the statute to those 
cas<^s. {a) 


(a) United States y. (ri ush, 5 Mason's Rep. S90. In the case of The United States 
V. Hanlon, in the Ciivuit Court of the United States for the District of Ne^ 

York, of The United States v. Jackson, (2 jV. Y. Legal Observer, 3, 35,) it was 

held j the federal court^ have no jurisdiction under the Act of Congress of April, 

l^d^of crime larceny, committed on board of an American vessel lying in 
thei'port of Savannah, in Georgia, nor if committed within the local jurisdiction of 
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It appears from these cases^ that though the general cogni- 
zance of all cases of admiralty and maritime jurisdiction, as 

any foreign power. 'It would Imve been otherwibe if committed on board tlie vessel 
on ti>e high seas. The Acts of Congress of April liOtli, 179U, c. 9, and of iMiuclj .3d, 
1825, c. 67, .HIT not sufficiently precise on the .subject of the erirninal juri‘<dietion of 
the admiralty over criTnef^coininitted on tbe high seas. The 8tb, 9tb, lOtb, !Ub, and 
12tli sections* of the Act of 1790, provided for the punishment of murder, robbery, 
aii<l otlu^* capital and inferior otfeuees, couimittedon the high seas ‘‘ by any person or 
person.^,” without contining the provision speeifioaHy to American citizens, or Aincii- 
can vessels , and yet, under tliat .statute, it has been adjudged that robbery, cornmifted 
by a foreigner on the higli seas, on board of a ve‘<scl belonging exclusively to subjects 
of a foreign state, was not jiiraey within that statute, nor i)unishable by the courts of 
the United StHte.s, (United ^States v. Palmer, 3 Wheaton, 61 0, and sees///>/6r, 186, 

187.) Tly the same statute, tlie puuislinicnt oi inali<‘i(>us maiming on the high seas 
is e\))r<‘ssly eonfine<l to the ollVnee committed in an American public or jirivate ves- 
sel Under the 9th section of the Act of (Congress of March 3fl, 1825, fo j)rocule more 
eJjectmUy Jor th. immbhment oj at lam aimis, anj ollcnec, such as plurnlcnng ship- 
wiw'krd [n' 0 [n'Vty, whtt/u i bdoio or ahooc Imjh-wati'r inatl\ is punishalde as within the 
jurisdiction o^tho federal com Is. United States e. Coombs, 12 Peters, 72. The 
4th, '‘*7. b. and 8th sections of the Act of 1825, are general as to murdeA rape, and other 
speeitied crimes, and they ajijily, according to tlic terms ot them, “ to any person or 
persons," without delhiiug the t< r of the \esscl uu l»oaid of which the ciiine 

may lie committed. But the 6th •‘Crtion of the Act of 1825, respecting roliheiy on 
the high seas, confines the jurisdiiahin to the otfeuce committed on hoard of an 
American vessel, and so does the 22d section, respecting assaults with intent to com- 
mit a felony; while, on the other hand, by the 23d section, a conspiracy on the high 
seas to destroy any ves.^el with intent to injure the underwriters, is made felony, and 
tlie section is general, and ajiplics to all persons. 

It is difficult to understand exactly what was intended by this diversity of language 
in difierent sections, being general lu one ami specific in another, so far as those 
various sections have been construed < r defined by judicial decisions. We may 
safely say, that so far as any crime committed upon the high sca.s, no matter by 
whom or when*, amounts to piiaey within the purview of the law of nations, there 
can he no doubt of the jurisdiction of the eircuii courts of the United States. (See 
sui)m, pp. 186, 187.) But where the criine has not attained that “had eminence,” 
then the jurisdiction can only, upon proper principles, attach to crimes committed by 
American citizens upon the high seas, or to crimes committed in or upon an Ameri- 
can vessel on the high seas. If the American citizen commits the crime on the high 
seorf, on board of a foreign vessel, the personal jurisdiction over the citizen, in that 
case, if it exist at all, must he concurrei^t with the jurisdiction of the foreign govern- 
ment to which tlie vessel belongs, or by whose subjects it is owmed. Under thcbSth 
section of the Act of April 30th, 1790, if an offence be committed on board of a for- 
eign vessel by a citizen of the Uliited«States, oj; on board of a ves.seJ of the United 
States by a foreigner, or by a, citizen or forcignar on board of a piratical vessel, it is 
cognizable by the courts of the Luited States. United States v. Holmes, 5 Wheaton, 
412. The Act of 1825 enlarged till jurisdiction of tii^ federal courts to offences on 
board of American vessels by any of the American crew, in all places and waters 
where the tide ebbs and flows. The Act of 1835 extended the Jurisdiction not only 
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given by the constitution, extends equally to the criminal atid 
civil jurisdiction of the admiralty, as known to the English and 
maritime law when the constitution was adopted; yet that 
without a particular legislative provision in the case, the federal 
courts do not exercise criminal jurisdiction as courts of admi- 
ralty over maritime offences. In the case of The United States 
v. Coolidge^ (a) it waa insisted that the admiralty v^as a court 


to olfencC'< on tin.* lii^h sou'?, but on any othrr waters witliin the admiralty and mari- 
time jurisdiction of the United States. United States r. Lynch, 2 N. Y. Legal Ob- 
server, 51. United States v. Rolxats. Ih. 09 In the case of The United States v. 
Mackc^nzie & (binscvoort, in tlie New York Circuit Court, January 1 1th, 1843, it was 
declared, that if tlie Crimes Act of March 3d, 1825, c. 276, was to bo considered as 
giving the circuit and district courts rownorew/ jurisdiction with courts-martial over 
offences committed on board ships of war, yet that the proviso, in the llth seepon, 
showed that the powers of courts-martial were not abrogated or suspended, and that 
it was doubtful whetlicr the courts of civil jurisdiction were undw the necessity 
of exercising thcii jurisdiction. The court refused, in that case, to i|;terferc by pro- 
cess, and interrupt the Naval Court of Inquiry then sitting upon the case. After- 
wards, the same (‘ourt, on further and more elaborate discussion and consideration, 
declared that the Circuit (h)nrt had no jurisdiction in the case. See «//>?•«, p. 
341, n. a. 

The Act of Congress of March 3d, 1835, c.«40, secs. 1 and 2, punishes revolt and 
mutiny, or attempts at the same, by any of the erew of any American vessel on the 
high seas, or on any other waters wiiliin ilic admiralty and maritime jurisdiction of 
the United States, by fine and iniprisonnient, according to the nature and aggravation 
of the offence ; and reduces the same from the grade of a capital offence.^ On the 
4 pthcr hand, the Act renders the master and other oflicers of any such vessel, at any 
such place,* indictable, and punishable by fine and imprisonment, if, without any jus- 
tifialde cause, and from malice, hatred, or reSxmgc, tliey beat, wound, or im})rison any 
of the crew, or inflict any cruel and unusual punishment upon them. See Abbott on 
Shipping, 5th Arn. edit., Holton, 1846, pp. 246 to 253. The substance is given in the 
notes by the learned editor, of the several Acts of Congress relative to crimes and 
offences committed on the high .seas. The principal Acts on that subject are those of 
April 3()th, 1790, c. 36; 3d March, 1825, c. 276, and March 3d, 1885, c. 40. The 
Bnglish law is more penal, and the statute of 11 and 12 Win. III. c. 7, makes the 
crime of ro/olt, or endeavors to create a I'cvolt, or to lay violent hands on fi 
mander, piracy and robbery. Regina v. M’Grcgor, 1 Carr. & Kirwan, 429. 

- (u) 1 GalUson, 488. • 

i This Act embraces eases where the crew resist thw master in the free and lawful exer- 
cise of his authority. Foreign seamen on board American vessels are subject to the Act; 
and a vessel is Amenvan^ if she sailed from and to an American port, and was apparently 
owned and controlled by citizens of the United State?. The United States v. Peterson, 
1 Wood, and Minot, R. 305.^ Aliy combination by a crew which deprives the master of 
the meani*‘of enforcing his authority, is an attempt to commit a revolt within the Act. 
United States e. Nye, 2 Curtis, C. 0. 225. 
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of extensive criminal jurisdiction, and that offences of admi- 
ralty jurisdiction were exclusively cognizable by the United 
States ; and that a marine tort on the high seas, as, for in- 
stance, the forcible rescue of a prize, was punishable by the 
admiralty, in the absence of positive law, by fine and 
imprisonment. Tiie * decision of the Supreme Court *364 
was othefwise ; (a) and it seems now t© be settled, that 
the federal courts, as courts of admiralty, are to exercise such 
criminal jurisdiction as is conferred upon thtan expressly by 
Acts of Congress, and that they are not to exer(dse any other. 
The United States courts have no unwritten criminal code to 
which resort can be had as a source of jurisdiction. Thej have 
none but what is conferred by Congn^ss, and this principle ex- 
tends as well .to admiralty and maritime as to common-law 
offences, [b) 'J'his limitation does not, however, apply to pri- 
vate prosecutions in the Uistrit^t Court, as a court of admi- 
ralty or prize court, to riicover damages for a •marine tort. 
Such cases are cognizable in tiie admiralty, by virtue of its 
general admiralty jurisdiction, and so it was held in the case of 
The Amiable Nancy, (c) 

(«) 1 Wheaton, 415. 

(6) United States v IFudsoii & Goodwin, 7 Cranch, .H2. Unitcil States v. Coolidgo, 
1 AVheaton, 415. United States v. Revans, .3 Id. 33G. United States a. Wiltbcrgcr, 
.5 Id. 76. The jiinydiction of the Suprenu' Court is pointed out ))}• the con.stitution ; 
but the powers of the inferior courts are regulated by statute, and they have no 
powers but such as tlic statute gives them. Smith v. Jackson, 1 Raiiie’s (L C., U. S. 
453. •• 

(c) 3 Wheaton, 54G. So it is a well-estahlished judnciple of the maritime law, 
that owners are respon.siblc in the admiralty for the torts of their mast(?r.s, in acts 
relative to the service of the ship, and within the scope of their employment. The 
Jjute Rights, Crabbe, 22. The llobeeca. Ware, 187. Abbott on Shipping, pp. 398, 
w Sherwood v. Hall, 3 Sumner, R. 131. It was held, in Chumherlaiil*?;. (/handler, 
3 Mason’s Rep. 242, that the admiralty had jurisdiction of personal torts and wrongs 
committed on a passenger on the high seus, by the master of the ship, whether the 
•torts were by direct force, as trespasses, or were consequential injuries. So, in 
Plumcr V. Webb, 4 Mason’s Rep. 380, it was held, that a father or master might 
sue in the admiralty for wages earned* by mariftme service, and for torts committed 
on the high seas, as in the ahductif u of a minor or apprentice, per (juod servUiutn 
ami^it. If the tortious act happens in port, but is a continuing injury from seq, or if 
there be a tresspass at sea upon jffoperty, and continued upon land, it becomes a 
maritime tort of admiralty jurisdiction. The courts of admiralty way award' con- 
sequential damages in cases of marine tort ; (Bets<|y Gaines’s case, 2 Hagg. Adm 
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The civil jurisdiction of the English admiralty is according to 
the forms of the civil law, and before a single judge ; but the 
criminal jurisdiction, in which all niaritinie felonies are tried, is 
in the court of admiralty sessions, before commissioners of oyer 
and terminer, being the judge of tlie court of admiralty, and 
three or four associates. It has cognizanct* of all crimes and 
offences committed at sea, or on the coasts, out of thV3 body of 
a county ; and in that court, the proceedings are by indidtment 
and trial by jury, according to the course of the common law. (a) 
The criminal jurisdiction of the English admiralty reeeived its 
present modification by the Act of 28 Henry Vlll. c. 15 ; but it 
had A very extensive criminal jurisdiction, coeval with the first 
existence of the court. It proceeded by indictment and 
*365 * petit jury, before, and independent of, the statute^of 

Henry VIII. ; and all criminal ofibnccs cognizable by 
the admiralty, and not otherwise provided for by positive law, 
are punishable by fine and imprisoniiient. (i) The better opin- 
ion, however, is, that the ancient common law, or primitive 
criminal jurisdiction of the English admiralty, has beconip ob- 
solete, and has not been in exercige for the last one hundred 
years ; and that no offence of a criminal nature can be tried 
there, which does not fall within the jurisdiction specially con- 


Rep. 28;) and courts of comuion law have also jurisdiction, concurrently with the in- 
stance court of admiralty, in cases of inarint trespass, free from the question of prize. 
Percival o. Hickey, 18 Johns. Kep, 257. Wilson r. IMackeiizie, 7 Hill, N. Y. Ilcp. 95. 
The admiralty can take JurisdiT'tioii of a suit for damuges in the nature of a lireach of 
a maritime contract, even thou»»h the ship did not enter on the voyage. Abbott on 
Shipping, part 4, c. 4, see. 2. Ca.se of The City of London, in the Adm., Nov. 1839. 
Soe Curtis’.s Treatise on Seamen, pp, 300, 356. Hut if a tort be committed by a mas- 
on one of the crew on shorr, or in a foraiijn port, in the course of the voyage, it is a 
lease of confmoTi-hiw jurisdiction, and the admiralty cannot draw to it a tort oti slv^^rc, 
though it be a (jravamtiiy mixed up with a tort on the high seas. Adams v. HafFards, 
20^Pick. 127. The admiralty, .says Mr. Justice Story, does not claim any jurisdiction 
over torts, except maritime torts committed on the high seas, or on waters within the 
ebb and flow of the tide. Where those waters arc w^hin the body of a county, the learned 
judge would seem to differ from th6 courts oV common law, for they deny the admi- 
ralty jurisdiction in the latter case. * The objection to the admiralty jurisdiction does 
not ^pply itt the case of tide waters in foreign countries, where the distinction of coun- 
ties is m^^own. Thomqs r. *ljane, 2 Sumner, u, 10. ‘ 

(а) 4 ,^acks. Cfmm. 269. 

(б) 4 Rob. Rep. 74, note. ^ 
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ferred by the statute of Henry VIII. (a) There is, therefore, a 
very strong precedent for the doctrine of the Supreme Court of 
the United States, which refuses to the federal courts any crim- 
inal jurisdiction in admiralty cases, not derived from statute. 
And to whatever extent the criminal jurisdiction of the admiralty 
may extend, the Jiuijciary Act of 1789 provides, that the trial of 
all issues ifl fact in the district courts, in,all causes except civil 
causes bf admiralty and maritime jurisdiction, shall be by jury. 

(3.) Division line bet, ween the inrisdielion of the „ 

' / Limits oi 

admirahy and of courts of common lain. tubnivsiity 

There has existt'cl a very contested question, 

01 ancient standing, touching the proper division or. bounf]ary 
line between the jurisdiction of the courts of common law and 
the courts of admiralty. The admiralty jurisdiction in England 
originally extended to all crimes and offences committed upon 
the sea, and in all ports, rivers, and arms of the sea, as far as 
the tide *d)lfed and llowt'd. liord Coki'^s doctrine' \Has, [b) that 
the sea did not'ineliide any navigable waters within the body 
of a county; and Sir Matthew ITale supposed, (r) that prior to 
the statute of 35th Edw. HI. the common law and the 
admiralty exi'rcised jurisdiction concurrently ’^in the nar- *366 
row seas, and in ports and havens within the ebb and 

flow of the tide. Under the statutes of 13 R. II. c. 5, and 15 R. 11. 
c. 3, excluding the admiralty jurisdiction in cases arising upon 
land or water within the body of a county, except in cases of 
murder and mayhem, there have been long and vexatious con- 
tentions between the admiralty and the common-law courts. On 
the sea-shore the common-law jurisdiction is bounded by low- 
water-mark where the main sea begins ; and between high and 
low water mark, where the sea ebbs and flows, the common law 
and tl^e admiralty have a divided or alternate jurisdiction, [d) 

(а) 2 Bro. Civ. and Adm. Law, Appendix, jSu. 3. Opinion of Law Officers of the 
Crown, Ibid. 

(б) 4 Inst, 135. 

(c) 2 Halo's P. C. c. 3. 

{d) 1 Black’s Comm. 112. Con^lde's case, 5 Co. 106, 107. Barber v. Wharton, 

2 Lord liayra. 1452. 2 East's P. C/V]|03. 4 Black’s Qomra. 268. The King v. Forty- 
ni^e Casks of Brandy, 3 Hagg. Adm.^L 257. The jui'Ridiction of the admiralty sub- 
sists when the shore is covered with water, and the jui isdiction of the common law 
when the land is left dry. The Pauline, 2 Bpbmson, Adm. 358. 
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With respect to the admiralty jurisdiction over arms of the 
sea, and bays and navigable rivers, where the tide ebbs and 
flows, there has been great difference of opinion, and great liti- 
gation, in the progi*ess of the English jurisprudence. On the 
part of the admiralty it has been insisted, that the admiralty 
continued to possess jurisdiction in all poi;ts, havens, and navi- 
gable rivers, where the^sea ebbs and flows below the first bridges. 
This seemed also to be the opinion of ten of the judges of West- 
minster, on a referenlJe to them in 1713. (a) On the part of the 
common-law courts it has been contended, that the bodies of 
counties comprehended all navigable rivers, creeks, ports, har- 
bors, and arms of the sea, which are so narrow as to permit a 
person to discern and atit'st upon oath, anything done on the 
other shore, and as to enable an incpiisition of the facts 
*367 to be taken. (/;) Tn *the case of Brnce^{v) in 181J^, all 
the judges agreed, that the common law and the admi- 
ralty had a„concurrent jurisdiction in bays, havens,^ creeks, &e., 
where ships of war floated. The high seas mefan the waters of 
the ocean without the boundary of any county, and tliey arc 
within the exclusive jurisdiction of the admiralty up to high- 
watcr-niark w'hen the tide is full. The open o<?5ean which 
washes the sea-coast is used in contradistinction to arms of 
the sea inclosed within Wni fauces terrcc, or narrow headlands or 
promontories ; and under this head is included rivers, harbors, 
creeks, basins, bays, &c., where th(i tide ebbs and flows. Tlicy 
are within the admiralty and niadtime jurisdiction of the United 
States ; but if they are within the body of a county of any par- 
ticular state, the sttite jurisdiction attaches, (d) 


{a) Cited in Andrew’s Rep. 232. 

(fc) Kin^ V. Solt'gunrd, Andrew’s Rep. 231. The resolution of the judges, iin 1632, 
cited in 2 Bro. Civ. and Adm. Law, 78. Stanton, J., Fitz. Ahr, Corone. 399, 8 
II. 4 Inst 140. Hawkins’s P. C, b. 2, c. 9, sec. 14. 2 East’s P. C. 804. 5 Whea- 
tofi, 106, note. Com. Dig. tit. Adm. E. 7, 14. United States v. Crush, 5 Mason^s 
Rep. 290. 

(c) 2 Loach’s Crown Cases, lOOl^ case 353, 4thV*dit. 

(d) Hale’s Hist. P. C. vol. i. p. 424. Ibid. vol. ii. pp. 13, 18, 54. 3 Inst. 113. Con^ 
stable’s case, 5 Co. 106 a. Lord Hale, Ilarg. L. T. c. 4, p. 10. United States v. 
Crush, 5 Mason’s Rep. 290. t In the United SI ntes District Court for Connecticut, 
January 7th, 1840, in tht^case of Gedncy v. Schooner L’Amistad, the judge held, that 
a vessel on tide waters, oif shore, within Montauk Point, and five miles from it, and 
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The extent of the jurisdiction of the district courts, as courts 
of admiralty and maritime jurisdiction, was very fully cxam- 


oightccn milos from New Lomlon, and a half a mile froia Long Island shore, and not 
in any known harbor, was on the high sms, and Avithin tlie admiralty jurisflietion. The 
high seas imported tlio optm ocean without the fauces terree. The Schooner Harriet, 

1 Story’s H. ‘i.'jO. In case of The Public Opinion, (2 Itagg. Adm. Pep. it was 
held, that tltc admiralty had not jurisdiction of a case arising in the Ilurnher, twenty 
miles fro»n the sea, hut within the flux and retlux of thc^ tide, beeausc it was inf a cor- 
pus comitatus. But in the Northern District, Court of the United States in New York, 
in the case of Van Santvovt v. The Boat John B. C’olc, in 1840, it was dcM’ided, that 
a contract to he performed on hoard of a canal boat at Albany, being within the ebb 
and flow of the tide on the nuvigal)Ic Hudson, for the deliveiy of a cargo of Homi* in 
New York, was a maritime c*ontract, relating to the Imsiucss ol' navigation and trade, 
and within ilie admiralty jiirisdietion. The New Yoik L(‘gal Observer fur October, 
I84d.^ , • 

In Thomas c. Tiiine, 2 wSumner’s K. 1, in the <*nsc of u lihel for a maritime tort, it 
was adiriittcMl tliiit thi' ivdiinralty hud no juri''di<*ti<m ovt‘r torts, except lho»e that were 
marinmc or com^iilted on the lugli seas, oi on wateiN n tfhm the <bh aml^^hw of the tide, 
and that the courts of common law <lonic«l the jui i.*.di« non, if the waters are icithin the 
hodg ffth( <nnnty. Tt was lield, however to lie a clear point, tlnit tin* exi'opticm tiid 
not aj)j»ly to tdh irntirs in fnngn tonntins. and th:il the admiralty jiii isdielion attached 
to torts on such waters, Imt the libel must aver that the trespass was on tide water in 
a foreign port,^ud it <’annot he taken 1 \ iiitendnumt. It wrns doubted in the ease of 
Uuired States v, Davis, 2 Sumner, 482, wh(*ther a place at Buiatca, one of the Society 
Ishuuls, within a coral reef, covered* at high mul uneovored at low water, was to he 
deemed the high sens, so as to confer cnininul jurisiliction ; for a place may at high 
water l)e tin* high seas, ainl at low’ water strictly jiartof the land, as in ease of the sea- 
shore, according to tlie doctrine in Constable’s ease, 5 Co 106 a. It was expressly 
lieUl, in the eases of United States r. lioss, I Call. 11. 624, and in 'Die United States 
V. Pirates, .9 Wheaton, 184, tliat a vessel in an open roadstead, w ithin a marine le.nguc 
of the shore, was upon the high seas, under the 8th section of the Act of 30th April, 
1790, e. 9, sec 8, so as to give jurisdiction to the courts of the United States. The 
high seas in iliut Act mean any waiters on the v>ea-coast, which arc without the boun- 
aries of low-water-inark. And v'ct again it was held, in the case of the United States 
V. Robinson, 4 Mason, 307, that an olfcnee committed in a l>ay entirely landlocked 
and inclosed by reefs, vvas not eomniitted on the high seas. The cases are so conflict- 
ing, that it seems impos.sible to arrive at any definite conclusions on the sulqcct. 

It j»cem.s to bo conceded that the admiralty ha.s an established jurisdiction to award 
damages for torts^ or personal wrongs done on the high .seas ; and that waters within 
tha ebb and flow of the tide, and which lie within the body of a county, are not, iTi 
England, the admiralty jurisdiction ; Coko’.s 4th lust. 134 ; 2 BrowiPs Civil and 

Adm. Uaw, HI ; TheNicolaas Witzen, 3flagg. Ai*in. R. 369; but that in the United 
States all tide waters, though within the body of a county, are within the admiralty 


1 It is not necesRary that the voyage should be limited to tide wflltcrs^o give admimlty 
jurisdiction. The Robert Morris, Wa^ace, Junior’s, R. 33. • 
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incd, and with great ability and research, by the Circuit Court 
of the United States for Massachusetts, in the insurance case 
of De Lovio v. Boil, (a) It was maintained, that in very early 


jurisdiction, and tort«5 oominitfcd on such waters are cognizable in the admiralty. Sec 
Curtis’s Treatise on Seamen, p. 302, and the cases theye cited. Nay, if the tort be 
one continued act, thougli coinincncing on land and be eonsummatftd on tide ^^!ller, 
the admiralty has eognizaiicc of it. riuirnT v. Webb, 4 Mason’s R. 383, 3^84. Steele 
V, Thatcher, Ware’.s 11. 91. It is admitted, however, that the courts of common law 
have in thi^. < ouiitrv concurrent jurisdiction over mariners’ contracts, and in cases of 
tort committed Ufioii the liigli seas. But as these courts arc not competent to give a 
remedy in rem, the remedy i.s a personal suit. 

Ill the ease of 'The Stcarnhoat Black Hawk, decided in the District Court for the 
Nortliern District of New York, (Conkling’s Treatise, 2d edit. p. 350, note,) it was 
held, that seizures made on the St. Lawrence, far above tide waters, as at Ogdens- 
burgh and oil Lake Ontario, for infractions of the navigation laws of tla^ Unittal 
States, wore <‘a.scs of admiralty juri.«diction. The learned judge pnt the decision on 
tlic groiiml of uniform practice for half a century duly acquiesced in ; hut Ire admitted 
with great candor, that the jurisdiction on the admiralty side of the court might rea- 
sonably he (]U*stioncd, though it was not for that court, under the exJmiordinarv sanc- 
tion given to the practice, to renounce it. In Wyman v. Hurlburf, 12 Ohio R. 8L 
the court waived the (jucstion wlicthcrthe great lakes, above the ebb and flow of tides, 
were subject to the jurisdiction of the courts of admiralty. But now, by Act of Con- 
gress of Rehniary 2(>th, 184.5, c. 20, the district courts have the same jurisdiction in 
matters of contract and tort, concerning sleai^ihoats and other vi^sscls* of 20 tons bur- 
den and np\\ards, enrolled and licensed for the coasting trade, and employed in busi- 
ness of commerce and navigation between ports and j)laccs in dilFcrent states and 
territories, u])on the lakes and navigable waters ^ connecting said lakes, as is now ex- 
ercised and possessed by the said courts in cases of like steamboats and other vessels 
employed in navigation and commerce uj)on the high seas, or tide waters within the 
admiralty and maritime jurisdiction of the United States. The maritime law of the 
United States, as far as the same is or may be af)plieablc thereto, shall constitute the 
rule of decision in such suits, in the same manner and to the same extent, and with 
the same etpiuics as it now docs in cases of admiralty and maritime jurisdiction, with 
saving of the right of trial by jury, and of a concurrent remedy at common law in 
competent cases. 

(a) 2 Gallison, 398. The J. 1). Morton, 2 Ohio State Rep. 26, 


(1) The words “ iiavigrddo waters ” may include an artificial communication by canal. 
The Young America, 1 Newb, Adm. 101. 

8 The jurisdiction of the District Court in cases of admiralty docs not rest on tho stat- 
ute of 1845, but upon the constitution of the United States, and is not limited to tide 
waters, but (Mnhniee!> the lakes amV^avlg^^hlci rivea^, through which commerce is carried 
on between diil’erent states or witli a. foreign nation. The Backus, 1 Newb. Adm. 1. 

And in the case of The Jenny Lind, 1 Newb. Adm. 443, the court say, the admiralty 
jurisdiction has been clearly established upon tlj^ whole length and breadth of the Missis- 
sippi otlifg* public rivers as far us they are navigable from the ocean for 

vessels of ten tom bur^len. And in the case of Jackson v» Steamboat Magnolia, (20 How- 
ard, U. S. 296,) tho principles of these cases were fully affirmed, and the Supreme Court 
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periods the admiralty jurisdiction, in civil cases, extended to all 
maritime causes and contracts, and in criminal cases to all torts 
and offences, as well in ports and havens within the ebb and 
flow of the tide, as upon the high seas; and that the English 
admiralty was formed*upon the same common model, and was 
coextensive in poiift of jurisdiction with the maritime courts of 
the other commercial powers of Europe.* It was shown, by an 
exposition of the ancient cases, that liord Coke was mistaken, 
in liis attempt to confine the ancient jurisdiction of the admi- 
ralty to the high seas, and to exclude it from the narrow 
tide waters, and * from ports and havens. The court * 368 
agreed with the admiralty civilians, that the statutes of 
13 R. IL and 15 R. 11. and 2 H. IV., did not curtail this ancient 
and original jurisdiction of the admiralty, and that, consistently 
with those stalutcs, the admiralty might exercise jurisdiction 
over torts cyid injuries upon the high seas, and in ports within 
the ebb and flow of the tide, and in great streams below the first 
bridges ; and also ovi^r all maritime contracts, as well as over 
matters of prize and its incidents. It appeared, from an historical 
review of the jirogress of the controversy for jurisdiction, which 
lasted for two centuries, between the admiralty and the courts of 
common law, that the latter, by a silent and steady march, gained 
ground, and extended their limits, until they acquired colicurrerit 
jurisdiction over all maritime causes, except prize causes, within 
the cognizance of the admiralty. The common-law doctrine 
was, that the sea, ex in termini^ was without the body of any 
county ; but that all ports and havens, and aU navigable tide 
waters, where one might see from one land to the other what was 
doing, were within the body of the county, and under the exclu- 
sive jurisdiction of the common-law courts. On the sea-shore or 


held that the U. S. District Court for the Middle District of Alabama had jurisdiction 
over a case of collision occurring on the Alabama River, within the body of a couijjty 
Ad above tide water, and although the Alabama River flows through the state of Ala- 
bama and is not a boundary betwee^i co-terminous states. Mr. Justice Catron, Mr. Jus- 
tice Daniel, and Mr. Justice Campbell dissented. ®Mr. .iustice Catron declared that he 
“felt constrained solemnly to protest ‘Against the opinion of the court and the doctrine 
assumed in its support,” as a violation of the constitution, and Mr. Justice Catron and 
Mft Justice Campbell also insisted thiA the claim of tlie fourt was unconstitutional, and 
said they considered, “ that the decision carries the jurisdicti A to an incalculable extent 
beyond any other and all others that have heretofore been pronounciil, and that it must 
create a revolution in the admiralty f^dministratiou of the Courts of«the United States.” 

VOL. I. 35 • • 
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coast, high and low water mark determine what was parcel of 
the sea, and what was the line of division between the admi- 
ralty and the courts of law ; and it was held that it ought to 
be. so considered, by parity of reasoning, where the tide ebbs and 
flows, in ports and havens ; and that the 'admiralty jurisdiction 
extends to all tide waters in ports and havtfns, and rivers below 
the first bridges. It ^as admitted, however, that th*e common 
law originally had jurisdiciion on the high seas, concurrent with 
the admiralty; and that in cases manifestly wiihiii the admi- 
ralty jurisdiction, both civil and criminal, the common law now 
claimed concurrent jurisdiction. 

The result of the examination in that case w’as, that the 
jurisdiction of the admiralty, until the statutes of Richard FT., 
extended to all maritime contracts, and to all torts, iiyu- 
*369 ries, and offences on the high seas, and in ports and * ha- 
vens, as far as the ebb and tlow of the tide; that the 
• . . . 

common-law interpretation of those statutes abijdged this juris- 
diction to things wholly and exclusively done upoji the sea, but 
that the interpretation was indefensible upon principle, and the 
decisions founded upon it incoiisisient ; that the adjniralty in- 
terpretation of those statutes did not abridge any of its ancient 
jurisdiction, and that interpretation was consistent with die 
language and intent of the statutes, and analogous reasoning, 
and public convenience. It was considered that the decisions 
at common law on this subject were not entitled to outweigh 
the decisions of the great civilians of the admiralty. The vice- 
admiralty courts in this country, under the colonial govern- 
ments, exercised a most ample jurisdiction, to the extent now 
claimed, over all maritime contracts, and over torts and injuries, 
as well in ports as upon the high seas ; and tlic cpnstitution of 
the Unik^d States, when it conferred not^only admiralty l^t 
maritime jurisdiction, added that word ex industrial to re- 
move every latent doubt. This large and liberal cpnstructioij 
of the admiralty powers of the district courts, and their exten- 
sion to all maritime contfacts, torts, and injuries, was recom- 
mended by the general equity and simplicity of admiralty pro- 
ceedings, and the policy and wisdom of that code of maritime 
law, which h%d embodied the enlightened reason of the civil 
law, and the customs and usages of Ijhe maritime nations, and 
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regulates, by its decisions, the commercial intercourse of man* 
kind, (a) 

This enlarged extension of the civil jurisdiction of th§ admi- 
ralty, as declared in the Circuit Court in Massachusetts, remains 
to be discussed, and definitively settled, in the Supreme Court.* 


(a) .luilgo ^tory stated, in this case, that all civilian* and jurists agreed that mari- 
time contracts included, among other things, charter-parties, afficightments, murine 
hypothecations, contracts for marine service in tlie buihling, repairing, supplying, and 
navigating ships, contracts between part-owners of shi]).s, contracts and quasi-con- 
tracts, respecting averages, contributions, and of missioirs and policies of insurance. 
He said that admiralty courts of other foreign countries, hud exercised jurisdiction 
over policies of insurance as maritime contracts.^ ^ 


1 In 11 case receiitly^(lecide<l in the circuit, it was the langnage of the court, that 
untfl a contrary iloci.sion be made b}'^ tlie Supremo Court, tlie admiralty jurisdiction must 
be bold 111 tlial circuit to extend to jiolicios of in.sunmce. Gloucester Iii.s. C’o. l\ Wuiuger, 
2 Curtis, C. 0. 322. 

The subjeof came before the Supreme Court in N. J. Steam Nav. (eD. v. Merchants’ 
Bank, '5 How, K. ‘A, iciid \va.> niucli oou'-idered. A decree of the Circuit Court of K. Island, 
in admiralty, upon a libel in personam,, agaiu.st a steamboat coumany for the loss by fire of 
specie carried in their luiat, was nllirmcd by a majority of tlicr court. It was considered 
by Mr. Justice Nelson, in delivering the opinion of the court, (j). JSO,) that the grant of 
power ill the uonstitiition could not liav^ had reference to the admiralty jurisdiction exer- 
cised ill Kngland at the time of the fbrmutioii of the constitution; and even if such was 
*to be regarded as the fact, it was shown that the practical construction given to the con- 
stitution, both by the logi«'lativc and judicial departments, had asscrtcd^aiid upheld a much 
more comprehensive jurisdiction. A lino of juri.sdictioii luul been e.stablislied which fully 
embraced the contrad iu i|ue«tion. Mr. Ju.stice Woodbury, (p. 437,) concurred in the 
judgment of the (’(iurt belmv, not on the ground of a breach of contract which gave admi- 
ralty jurisdiction, hut on the ground that t^e cause of action was a marine tart. Mr. Jus- 
tice Daniel gave an oluhorato dissenlicg opinion, in wliich he considered the ground of 
the libel to be a breach <»f an cj-pmss contract over which admiralty has no jurisdiction, 
either in personam or h rim, p, 410. See, also, Waring v. (Jarke, 5 llow. R, 441, where 
the same general priiicijdcs arc cstabli-'lied. It was held, that admiralty has jurisdiction 
in cases of tort and collision as far up rivers as the tide ebbs and Rows, although it may 
be infra corpus comitatus. 'flic claii'-c in the Judiciary Act, saving to suitors common-law 
remedies in certain oase.s, means that, iu cases of eoncurrent common-law and admiralty 
jtjti‘?didtion, the coimnon-law juri.'-diction is not taken awa 3 \ 

But where a vessel was lo.'it by being run on .^llorc in order to save the live.sof the crew, 
and a libel in personam was filed by the owner of the vessel against the consignee of the 
^argo, fqr a contribution by way of general average, it was held, that the admiralty cc*irts 
of the United States had not jurisiliction. Jurisdiction is confined to cases where the 
vessel or cargo, under the inarith.ie la^, is subject to an absolute lien in the hands of 
assigncc.s; in cases of general average the lien is. a qualified one, depending upon posses- 
sion of the goods, and cea.ses when they arc dolJvered over to the consignee. Cutler v. 
Rae, 7 How. U. S. 729. This iinportaat constitutional qijestion was decided vntkyut argu^ 
menu Mr. Justice Wayne expressed a determination not ^ regard the decision a.s an 
authority, should' the question again arise. In The United States^;. The Now Bedford 
Bridge, 1 Wood. & Minot’s R. 401, |Mr. Justice Woodbiyy has given the subject of ad- 
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It has been subsequently and frequently asserted in the circuit 
and district courts. Thus, in Phmer v. Webb^ {a) the jurisdic- 
tion of the admiralty over all maritime contracts upon 
* 370 the doctrine of the * case of De Lovio v. Boit^ was de- 
clared, and it was considered, that inasmuch as courts of 
admiralty act as courts of equity and administer justice upon 
the same principles, and with equal safety, maritime contracts 
were suitable objects of such a jurisdiction ; and especially as 
such contracts require a liberal interpretation and enlarged good 
faith, and the application of a comprehensive equity. So in 
Steele v. Thatcher^ and Dririkwaler v. The Bri^ Spartan, in the 
District Court for Maine, the doctrine in De Lovio v. Boil was 
explicitly recognized as sound, (b) It was declared to have been 
before the public for twelve years, without having its reasoning 
met, or its conclusions shaken ; and it was adjudged that Ihe 
admiralty had a general jurisdiction over maritime contracts ; 
and the circumstance that the contract was under seal did not 
afl’ect the jurisdiction, though it was admitted, that in England 
the courts of law Would grant a prohibition in such a case. 
The broad jurisdiction of the American courts of admiralty, 
over all executed maritime contract^, (for the jurisdiction is con- 
fined to executed contracts,) (c) and all cases of a maritime 
nature, has been equally asserted in the circuit courts of the 
United States at New York and Philadelphia, founded on the 
language of the constitution, and the Judiciary Act of 1789, [d) 
This enlarged admiralty cognizance of civil causes was elabo- 
rately vindicated, on principles of reason, as well as on the 


(а) 4 Mason’s Kep. 380. 

(б) Ware’s Rep, 91, 149. 

(c) 3 Mason’s Rep. 16, 17. 

(d) The stoop Mjiry, 1 Paine’s Rep. 673. Wilmer v. The Smilax, 2 Pet. Adm. 

295 n., and Dnvis & Brooks v. Bri^ Soncca, Gilp. 10, in the Circuit Court of the 
Peniasylvania district. t 


miralty jurisdiction a most Irtirncd anij exhaustive examination. Ilia opinion dlls more 
than one huwlred pages of tlie report. 

By virtue of the contract of .iffreightment, the juijisdiction of the admiralty extends to^a 
libel in personam filed against th^ owners of a ship^^by the owners of a cargo, to recover 
salvage money, whi<^ they had been compelled to pay on account of the fraudulent con- 
duct of the master. Church v. S^helton, 2 Curtis, C. C^271. 
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ground of authority, in the ease of The Schooner Tilton, [a) It 
was there held, tliat the admiralty had jurisdiction of all causes 
of a maritime nature, inclusive of questions of prize, whether 
they arose from contracts or from torts. The jurisdiction was 
clear, in all matters that concerned owners and proprietors of 
ships, as such. It ^vas observed that suits in the admi- 
ralty, toudhing * property in ships, werg either petitory * 371 
suits, ill which the mere title to. the property is litigated 
and sought to be enforced, or they were possessory suits, to 
restore to the owner the possession, which he had under a claim 
of title. The jurisdiction over both classes of cases was exer- 
cised by the admiralty, until some time after the restoration irf 
.1660, when the courts of law interfered, and claimed the exclu- 
sive ^ognizance^ of mere questions of title ; and the admiralty 
jurisdiction over petitory suits has been, in England, abandoned 
for a considerable length of time, though it is constantly up- 
held as to {Jossessory suits, (h) The distinction doe» not appear 
to rest on any sound principle, for the question of litie is neces- 
sarily involved in that of the possession ; and it is admitted by 
the courts of law, (c) that the admiralty possesses authority to 
decree restitution of a ship unlawfully withheld by a wrong-doer 
from the real owner. In the case of illegal captures, and of 
bottomry, salvage, and marine torts, the admiralty courts in this 
country inquire into and decide on the rights and titles involved 


(«) 5 Mason’s llep. 405 li is not tlisputcd that courts of admiralty have jurisdic- 
tion over charter-parties and maritime contraets generally, hut not over preliminary 
contracts leading thereto. Andrews v. Essex E. & M. Ins. Company, 3 Mason’s R. 6. 
The Schooner 'rribune, 3 Sumner’s U. 144.^ 

(/>) Haly i\ Goodson, 2 Merivale’s Rep. 77. Lord Stowoll, in j’le cases of The 
Aurora, 3 Rob. Adm. Rcj). 133, 136 ; Tlie Warrior, 2 Dodson’s Rep. 288 ; and The 
Pitt, 1 'ilagg. Adm. Rep. 240. 2 Bro. Civ. & Adm. Law, 114, 115. 

(r) In the matter of Blanshard, 2 Barnew. & Cress. 244. 


1 The S. 0. Ives, 1 Eewh. Adm. 205. Admiralty, it is said, has no jurisdiction to en- 
force the specific performance of, an agreement relating to maritime affairs. Davis v. 
Chiid, 1 Davies's Diet. Ct. Kep. 71. But see anie/p, [369] mte (1). In the English ad- 
miralty, in a case where A signed shipping articloit, and entered as mate, and the articles 
c^iained an agreement that he should outer on a voyage to Galutz, and then be dis- 
charged, it was held, that the contrAt being special, l%6 court had no jurisdiction to 
award what was due on the breach. The Debreezia, 12 Jurist, ll. gf 8. 143, 1848. The 
ship did not sail on the voyage. 
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in the , controversy ; ^ and where they have jurisdiction of the 
principal matter, it is suitable, and according to the analogies 
of law, that they should possess it over the incidents.^ Not- 
withstanding the English practice to the contrary, the admiralty 
in this country claim to possess a rightful jurisdiction equally 
over petitory and possessory suits, (a) ^ 


(rt) The Schooner Tilton, 5 Mason’s Rep. 465. Ware, Judge, in Ware’s Rep. 248, 
S. P. In the case of The Schooner Volunteer and Cargo, 1 Sumner, 551, Mr. Justice 
Story reasserted, with nndiminished confidence, the rightful jurisdiction of the Ameri- 
can admiralty over charter-parties and all other maritime contracts, whether made in 
foreign parts or at home, as matters juris ft dejitre, and tliat the court might proceed 
in rm '•vlicre there was a lien, and m personam where no such lien existed. He re- 
viewed, with his usual accuracy and spirit, the history of the question of admiralty 
jurisdiction, as he had already done more at large in l)c Lovio u.^Boit. Sc^supm, 
.367. On the other hand, in Bains v. The Schooner James and Catharine, I Baldwin’s 
C. C. IT. S. Rep. 544, Judge Baldwin held, that admiralty jurisdiction, under the con- 
stitution of the United States, was to be considered as restrained by the statutes and 
common law of ,.England l)eforo the Revolution, and as exercised by tvie state courts 
before the adoption of the constitution. It is high time that this vexed question of 
admiralty jurisdiction, under the constitution of the United States, should he put at 
rest by a final decision in the Supreme Court of the United* States.'^ The Court of 
Appeals in Kentucky in the case of Case, &c, v. Woolley, 6 Dana’s R. 21, do indeed 
consider the question as authoritatively settled by the cases of De liovio v* Boit, 
Plumer v, Webb, Drinkwatcr v. The Brig Spartan, The Steamboat Thomas Jefferson, 
and Peyroux v. Howard, that a civil cause arising where the tide ebbs and flows, even 
fhowjh it may he within a county, was a case of admiralty or maritime jurisdiction. 
Mr. Curtis, in his Treatise on the Rights and Duties of Merchant Seamen, pp. 252, 
253, 260, concludes his examination of tlic cases, with the proposition, that all persons 
on hoard a vessel engaged in service, and whose service is of a maritime character, 
and in the business and employment of the vessel, have a present standing in the Ad- 
miralty, and como within its jurisdiction, and can sue in personam, and, where there is 
a lien, in rern.^ 


1 It is held, that courts of connium law have jurisdiction to determine questions of sal- 
vage. They may entertain suits to redeem property claimed to be held by a salvage lien, 
if no suit is pending in admiralty. Cashmere v. l>e AVolf, 2 Sandf. (Law) R. 3i9. ^ 

2 Although the remedy on the mortgage of a ship, as on the mortgage of any other 
chattel, is to be souglit in tlie cotnrnou-law courts, yet, where an admiralty court has sold 
a ship on a bottomr}'’ bond, the previous mortgagee of the ship will be allowed to interpose 
a claim in admiralty upon the balance of the proceeds. 2 Wood. & Minot’s Rep. 98, ll6. 

« Taylor f>. Royal Saxon, I AVallace,^Tr., C. C. ?11. Warde. Peck, 18 How. U. S. 267. 
The Friendship, 2 Curtis, C. C. 426. 

* See note (1), ante^ p. 3G9. 

5 See an able note on this subject, to the case of The Huntress, 1 Davies’s Dist Ot, 5* 
p. 98, by Mr. Justice Ware. ^ The court will l^ot decline jurisdiction of an appeal in the 
case of personal dar^age, brouglit by an American seaman serving on board of a British 
vessel, when the voyage was terminated here, and the paster was domiciled ip the United 
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With respect to the criminal jurisdiction of the adoiiralty, we 
have already seen that the courts of the United States do not 
assume any jurisdiction which is not expressly conferred by 
an Act of Congress ; and the argument for the extension of 


The jurisdfttion of the English admiralty has been, enlarged, and doubtful points 
settled by the statute of 3 and 4 Victoria, c. 63, passed 7th Augitst, 1840. It is enti- 
tled “An Act to improve the Practice and extend the Jurisdiction of the High Court 
of Admiralty of England.” The Dean of the Arches is made an assistant judge of 
the admiralty court, with concurrent authority. Jurisdiction is given over the claims 
of mortgagees of ships, over all questions as to the title to ownership of any ship or 
vessel, or the proceeds tlicrcof remaining in the registry, arising in any case of posses- 
sion, salvage, damage, wages, and bottomry. Jurisdiction is given over all chums and 
demands in tlic nature of salvage, for service.^ rendered to, or damages received by, 
any ship or sea-going vessel, or in the nature of salvage, or for ndccssarh's supplied to 
anji^forcign ship or sca-going vessel, and to enforce the payment tfiereof, whether such 
ship or vessel may have been within the body of a county or upon the high seas at 
the time. The court may direct issues of fact to be tried by a jury, before a judge of 
one of the courts of law at ^yestminster, and the judge of the admirali^ is to have the 
like protection as otlfer judges in the exercise of liis jurisdiction. Concurrent juris- 
diction over all these subjects ami causes of action is retained in the court-s of law. 

A synopsis of the admiralty jurisdiction in this country is stated to contain, 1. Con- 
tracts between part owners, petitory and posses.sory suits : 2. ClTartcr-i)arties and af- 
freightments :*3. Bottomry and hypotliecntion : 4. Contracts of material men : 5. In- 
surance : 6. Wages: 7. Salvage, civil and military : 8. Averages, contributions, and 
jettisons: 9. Pilotage: 10. Ransom : 11. Surveys : 12. Maritime torts and trespasses. 
The Jurist, for Jamuiry, 1841, p. 408. All the above causes of action, ex<*cpt those 
arising on insurance, ransom, and surveys, now belong to the English Court of Admi- 
ral ty.^ • 


States. Patch Mar.shall, 1 Curtis’s R. 462. If the contract be maritime in its nature 
and subject, the court lias jurisdiction, though the vessel has not entered on its perform- 
ance. This applies to contracts for the carriage of passengers, as well as freight. The 
Paoific, 1 Hlatchford, R. 6C9. The Aberfoylo, Ibid. 3C0. 

The admiralty jurisdiction cannot be invoked by foreign seamen as matter of right. 
But the court may intervene in their behalf when the circumstances of the case raise the 
presumption of a request to that effect from the foreign government. Gonzi^s «. Jlinor, 
2 Wallace, Jr., C. 0. 348: as where the voyage has been broken up, or delay would mate- 
rially affect the seaman’s remedies; Davis v. Leslie, 1 Abbott’s Adm. 123; Bucker v. 
Klorkgetor, Td. 402 notwithstanding his agreement in the shipping articles not to su^ in 
any foreign court. 

The services rendered by stoved’ore.s, (iThe Ams^el, 1 Bl. & Howl. 215; The Jo.seph 
Cunard, Olcott, Adm. 120,) by a mere ship-keeper ^(Gurney v, Crockett, 2 Abbott’s Adm. 
490,) or in scraping the ship’s bottom preparatory to coppering her, (Bradley v. Belles, 
2 j^bbott’s Adm. 569,) are not recogniz|d in the adiniralty^as maritime services. 

1 There ia no judisdiction in admiralty to decree a sale a mortgaged ship, or to 
transfer the possession of it to the mortgagee. Bogart v. Steamboat John Jay, 17 How- 
U. S. 899. 
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*372 the civil jurisdiction of the admiralty beyond *the limits 
known and established in the English law, at the time of 
the formation of our constitution^ is not free from very great 
difficulty. 

It has been made a question, what were the cases of admi- 
ralty and maritime jurisdiction,” within tke meaning of the 
constitution of^tlie United States. It is not in the power of 
Congress to enlarge that jurisdiction beyond what was 'under- 
stood and intended by it when the constitution was adopted, 
because it would be depriving the suitor of the right of trial by 
jury, which is secured to him by the constitution in suits at 
common law; and it is well known that in civil suits of ad- 
miralty and maritime jurisdiction, the ])roceedings are according 
to the course of the civil law, and without jury. If the gid- 
miralty and maritime jurisdiction of the district courts embraces 
all maritime contracts, then suits upon policies of insurance, 
charter-parties, marine hypothecations, contracts for building, 
repairing, supplying, and navigating ships, and contracts be- 
tween part owners of ships, must be tried in the admiralty by 
a single judge, ^to the exclusion of the trial by jury; and the 
state courts would be devested, at onq stroke, of a vast field of 
commercial jurisdiction. The words of the Judiciary Act of 
1789, sec. 9, are, tlnit the district courts shall have “ exclusive 
original cognizance of all civil causes of admiralty and mari- 
time jurisdiction, including all seizures under laws of impost, 
navigation, or trade of the United States, where the seizures 
are made on waters whicli are navigable from the sea, by vessels 
of ten or more tons burden, within their respective districts, as 
well as upon the high seas.” But the Act adds, by way of qual- 
ification to this designation of admiralty jurisdiction, these 
words, viz : “ saving to suitors in all cases the right of a common- 
law remedy, where the common law is competent to give it.” ' 

JThe Act of Congress is rather ambiguous in its meaning, and 
leaves it uncertain whether it meant to consider seizure on tide 
waters, in ports, harbors, efeek^, and arms of the sea, as 
*873 cases^of admiralty and maritime jurisdiction, or as *cases 
simply within the cognizancp of the district courts ; for 
the expression is inbluding^ that is, comprehending, either^ within 
the cognizance of the .court, or withiUf^the class of ca8e$ of ad- 
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miralty jurisdiction, all seizures under laws of impost, naviga- 
tion, and trade, on waters navigable from the sea, by small 
vessels of ten tons burden. This Act has, however, been con- 
strued to put a construction upon the words “ admiralty and 
maritime jurisdiction,” conformable to the claims of the civilians, 
and in opposition the claims of the common-law triinmals ; 
and there is a series of decisions in the Supreme Court of the 
United* States to that effect. 

In the case of The United States v. La Vengeance^ («) a French 
privateer was libelled in the District Court of New York for an 
attempt to export arms from the United States to a foreign 
country contrary to law. She was adjudged to be forfeited to 
the United States. The decree, on appeal to the Circuit Court 
was reversed. On a further appeal to the Supreme CJourt of 
the United States, it was contended, that this was a criminal 
case, both on account of the manner of prosecution, and the* 
matter chafged ; and, therefore, that the decree qf the District 
Court was final; and that it ought likewise to have been tried 
by a jury in the District Court; and that, if it was even a civil 
suit, it was not a case of admiralty and maritime jurisdiction. 
To render* it such, the cause must arise wholly upon the sea, 
and not in a bay, harbor, or water, within the precincts of any 
county of a state. But the Supreme Court decided that it was 
a civil suit, not of common law, but of admiralty and maritime 
jurisdiction. The seizure was on the waters of the United 
States. The process was in fem^ and did not, in any degree, 
touch the person, and no jury was necessary. 

Afterwards, in the case of The United States v. The Schooner 
Sally^ (b) the vessel was libelled in the District Court, as 
forfeited for being concerned in * the slave-trade ; and * 374 
this was also held, on appeal, to be a case, not of com- 
mbn-law, but of admiralty jurisdiction. So, in the cas<3 of The 
United States v. The Schooner Betsey^ (c) it was held, that all 
seizures under the Act of Congress suspending commercial i*n- 
teroourse with a foreign country, andiinade on waters navigable 
from sea, by vessels of ten tons biXrden, were civil causes of 
a^niiralty jurisdiction, being^ proceedings in rem^ and not accord- 

(a) 3 Dallas, 297. 2 Cranch, 406. ^ (c) 4 Cranch, 443. 
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ing to the course of the common law, and were to be tried with- 
out a jury. The court said, that the place of seizure being bn 
navigable waters, decided the jurisdiction, and that the Act of 
Congress meant to make seizures on waters navigable ilrom the 
sea, civil causes of admiralty and maritime jurisdiction. In this 
last case, the counsel for the claimant conteivled that the seizure' 
was made within the Ijody of a county, for a breach of a muni- 
cipal law of trade, and that though it belonged to the jurisdic- 
tion of the District Court, it was not a case of admiralty cog- 
nizance. All seizures, in England, for violation of the laws of 
revenue, trade, or navigation, were tried by a jury in the Court 
of l^xchequer, according to the course of the common law ; 
and though a proceeding be in rem^ it is not necessarily a pro- 
ceeding or cause in the admiralty. 

In the case of The Samuel^ (a) where the vessel and cargo 
were seized and libelled, and condemned in the District Court 
of Rhode Idand, for a breach .of the non-importation laws of 
the United States, the same objection was made upon appeal 
to the Supreme Court, and it was again overruled, on the au- 
thority of the preceding cases. The same objection was taken 
ill tlie case of The Octavia ; {b) and it was contended, that the 
word includmg', in the 9th section of the Judiciary Act, ought 
not to be construed cumulatively ; and that a suit might be a 
cause of admiralty and maritime jurisdiction, and yet 
*375 triable under the common law, proceeding *by informa- 
tion, instead of tlie civil 'law process by libel. The ob- 
jection was again overruled. The last case that brought up the 
same point for review and discussion was The Sarah ; (c) and 
the Supreme Court there recognized the marked and settled 
distinction between the common-law and the admiralty juris- 
dictions of the district courts. In seizures made on land, the 
District t^ourt proceeds as a court of common law, according to 
the course of the English Exchequer, on information in rem, 
and the trial of issues of fact is to bo by jury, (d) But in cases 
of seizures on waters navigable feom^the sea, by vessels of ten 


{a) 1 Wheaton, 9. e(6) 1 Wheaton, {c) 8 Wheaton, 391. 

(d) yiiompson, J., 1 Paine’s Rep. 604. United States v. Fourteen Packages, Gil- 
pin’s R. 233. ^ 
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or more tons burden, the court proceeds as an instance court of 
admiralty, by libel in rent, and the trial is by the court. 

It may now be considered as the settled law of this country, 
that all seizures under laws of impost, navigation, and trade, if 
made upon tide waters navigable from the sea, are civil cases 
of admiralty jurisdiction ; and the successive judgments of the 
Supreme Court, upon this point, are founded upon the Judiciary 
Act of T.789. If the Act of Congress declares them to be cases 
of admiralty jurisdiction, it is apprehended that this is an ex- 
tension of admiralty powers beyond the English ])ractice. Cases 
of forfeiture for breaches of revenue law are cognizable in Eng- 
land in the Exchequer upon information, though the seizure was 
made upon navigable waters, and they proceed there to try the 
fact on which tjic forfeiture arises, by. jury, (a) Informations 
are tiled in the Court of Exchequer for forfeiture, upon seizure of 
property, for breach of laws of revenue, impost, navigation, and 
trade. In Ihe case of The AUornet/- General v. Jackson^ (b) the 
seizure was of a vessel lying in port at Cowes, for breacii of 
the Act of navigation, and the proceeding was by information 
and trial by jury, according to the course of the common 
law. Lor8 Hale said, (r) that informations of that *na- *376 
ture lay exclusively in the Exchequer. Congress had a 
right, in their discretion, to make all such seizures and Jbrlbitures 
cognizable in the district courts ; but it may bo a question, 
whether they had any right to declare them to be cases ad- 
miralty jurisdiction, if they wefe not so by the law of the land 
when the constitution was made. The constitution secures tp 
the citizen trial by jury, in all criminal proseicutions, and in all 
civil suits at common law, where the value in controversy ex- 
ceeds twenty dollars. These prosecutions for forfeitures of 
large and valuable portions of property, under revenue and navi- 
gation laws, are highly penal in their consequences and the 
government and its officers are always _ parties, and deeply con- 
cerned in the conviction and forfeiture. And if, by Act of Con- 
gress, or by judicial decIfeion«, the 4)rosecution can be turned 
over to the admiralty side of the District Court, as being neither 


(а) Attorney-Gctieral v. Le Merchant, I Anet. Rep. 52. * , 

(б) Bnnb. Rep. 236. s) Harg. L. T. 227. 
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a criminal prosecution nor a suit at common law, the trial of the 
cause is then transferred from a jury of the country to the breast 
of a single judge. It is probable, however, that the Judiciary 
Act of 1789 did not intend to do more than declare the jurisdic- 
tion of the district courts over these cases ; and that all prose- 
cutions for penalticjs and forfeitures, upon c^eizures under laws 
of impost, navigation,, and trade, were not to be cofasidcred of 
admiralty jurisdiction, wh(in the case admitted of a prosecution 
at common law ; for the Act saves to “ suitors, in all cases, the 
right of a common-law rtmiedy, where the common law is 
competent to give it.” ^ We have seen that it is competent to 
giver it, because, under the vigorous system of the English law, 
such prosecutions in rent are in the Exchequer, according to the 
course of the common law ; and it may be doubted whether ^the 
case of the La Vengeance^ on which all the subsequent decisions 
of the Supreme Court have rested, was sufficiently considered. 
There is, bowever, much colonial precedent for this extension 
of admiralty jurisdiction. The vice-udrniralty courts, in this 
country, when we were colonies, and also in the West Indies, 
obtained jurisdiction in revenue causes to an extent 
* 377 * totally unknown to the jurisdiction of the English ad- 
miralty, and with powers quite as enlarged as those 
claimed at the present day. {a) But this extension, by statute, 
of the jurisdiction of the American vice-admiralty courts be- 
yondftheir ancient limits, to revenue cases and penalties, was 
much discussed and complained bf on the part of this country, 
at the commencement of the Revolution, {b) 


(а) See the form of tho comrnis.^ioiis of these vicc-adniiralty courts under the colo- 
nial cstablisiirncnts, in a note to tlwj case of l)c Lovio v, Boit, 2 Gallison,470, and in 
Du Ponceau on Jurisdiction, p. 158. 

(б) Journals of Congress, vol. i, pp. 22, 29, 39. Journals of the Assembly of the 
Colony of Now York, vol. ii. pp. 795, 797, 800. In England, as Judge Conkling 
observes, all revenue seizures arc cognizable exclusively in the Court of Exchequer j 
aid such of them as are cognizable on the admiralty side of the district courts of th6 
United States, are made so only by force of a legislative act. The effect of the 
statute as to such seizures cmbruocibby it, is withdraw them from the considera- 
tion of a jury, according to the course of the civil law. Conkling’s Treatise, 2d edit. 
p.39l. 


} As to the construction of the last-mentioned clause of the constitution, see ante, 
(p. 869,) note (1). 
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Whatever admiralty and maritime jurisdiction the district 
courts possess, would seem to be exclusive ^ for the constitution 
declares that the judicial power of the United States shall ex- 
tend to all cases of admiralty and maritime jurisdiction ; and 
the Act of Congress of 1789 says, that the district courts shall 
have exclusive origiaal cognizance of all civil causes of admi- 
ralty and fharitirne* jurisdiction, {a) It is certain, however, that 
the state courts take an extensive and unquestionable cog- 
nizance of maritime contracts, and on the ground that they are 
not cases, strictly and technically speaking, of admiralty g,nd 


(f/) Constitution, art. 3, see. 2. Aetof ConjiToss of September 24th, 178‘), c. 20, 
sec. 9. Vide supra^ pp. 304, 372. Mr. Justice Story (3 Comm. Const. U. S, p. 533, 
Tiot(i|| snys, that the o|j1iuou Jkmv expressed is ‘‘founded in mistake,’' and that the ad- 
miralty and inarifime jurisdiction was intended by the constitution to be exactly as 
extensive or exclusive, and no more so, in the national judiciary, than it “ existed in 
tlic jurisj)rudciice of the common law,” and that where the cojjjnizanye of admiralty 
and maritime cases “,was j)reviously concurrent in the courts of common law,'* it re- 
mained so. If 1 was mistaken as to the meaninf!; of the constitution, in supposing 
that the judicial power, extending “ to all cases of admiralty and inaiitime jurisdie- 
tioTJ,” was exclusive, I was led into the error by following the construction assumed 
by the Supreme Court of the United rates, in tlie judgment delivered in Mai tin r. 
lluntci’s Lessee, I Wheaton, .304. In that ease, the court observed, that the words 
the judicial power skill exUml"^ &,c., were imperative, and that Congress eonld not 
vest any fiortion of the judicial power of the United States, except in courts ordained 
and cstahliished by itself. It was their duty to ve.st the whole jmliejnl power in their 
own coijits. The learned judge who delivered the opinion of the court, noted and 
dwelt oil the distinction in the language of the constitution, bctw'ccii declaring that 
the judicial pow'crs/fu// extend to all cases iti law and cijiiity arising imder the constitu- 
tion — to al/ais^s affecting amba.ssadors, &c. — to all casks of admiralty and maritimo 
jurisdiction — and then, (dropiiing cr industrja the word a//,) to controversies to wdiich 
the United States shall he a party — to controversies between, tSte., &e. The difference 
of phraseology, he said, was not accidental, hut designed, and the jurisdiction in the 
one case was impemtire, and in tho other might be qualified ; and that, upon any con- 
struction, the judicial power of the United States was in some cases unavoidably ex- 
clusive, ’and /n a// ot/ifirs viight be made so, at the election of Congress. •Upon this 
ground I was led to the view I took in the text, that as the admiralty and maritime 
jurisdiction, within tlic purview of the coristitiitioTi, was exclusive, it ought not to ex- 
tend further than the settled admiralty and maritime jurisdiction when the constitution 
wa,s formed. It appeared to me, therefore, upon if reconsideration of the subject, that 
the elaborate decision in l)e Lovio u. Bo!t, graspefl at too much jurisdiction. But we 
are taught by the note in the Commentaries reieAed to, that the state courts have all 
tho concurrent cognizance which tney had originally, in 1787, over maritime coii- 
tr&ts, and that this concurrent jurisLiCtion does not d^end, as declared in 1 Whea- 
ton, 337, on the pleasure of Congress, but is founded on the ^rcasotj^ble interjiretation 
of the constitution.” 
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maritime jurisdiction. If, however, the claim of the district 
courts be well founded to the cognizance of all maritime con- 
tracts, wheresoever the same may be made, or whatever may be 
the form of the contract, it would seem that the jurisdiction of 
the state courts over those contracts could not be sustained. 
But I apprehend it may fairly be doubted, whether the consstitu- 
tion of the United States meant by admiralty and maritime 
jurisdiction, anything more than that jurisdiction which was 
settled and in practice in this country under the English juris- 
prudence, when the constitution was made ; ^ and whether it 
hacTany retrospective or historical reference to the usages and 
^ practice of the admiralty, as it once existed in the middle 
* 378 ages, befon; its territories * had been invaded and partly 
subdued by the bold and free spirit of thp courts of com- 
mon law, armed with the protecting genius and masculine 
vigor of trial by jury. 

Jurisdiction *'(4.) Jurisdiction of the instance courts. ^ 
stsince The extensive and superior claims of the American 

courts. courts of admiralty, as courts of civil maritime juris- 

diction, we have had occasion already to consider; but, accord- 
ing to the English jurisprudence, the instance court, bakes cog- 
nizance only of things done, and contracts not under seal made 
super dltum mare and without the body of any county. This, 
of course, excludes all creeks, bays, and rivers, which are within 
the body of some county ; and if the place be the sea-coast, then 
the ebbing and flowing of the '^tide determines the admiralty. 
The cause must arise wholly upon the sea, and not within the pre- 
cincts of any county, to give the admiralty jurisdiction. If the 
action be founded on a matter done partly on land and partly 
on water, as if a contract be made on land to be executed at 
sea, or be made at sea to be executed on land, the commop law 
has the J)reference, and excludes the admiralty, (a) The adirii- 

(o) Com. mr. tit. Adm. E. 1, 7, *10, 12, F. 1, 2, 4, 5. 3 Blacks. Comm. 106, 107. 
In cases purely ilep».iuknt upon the locality ofithe done, the admiralty jurisdiction 
is limited to the sea uud to tide watir as far as the tide flows, and does not roach 
beyond hijjh'-water-iiiark. But in inixed cases, as where salvage services are performed 
h. b L 

i A more enlarged jurisdiction appears to be now established. See ante, p. [369,] note ( 1 ). 
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mlty has cognizance of maritime hypothecations of vessels and 
goods ill foreign ports, for repairs done, or necessary supplies 
furnished ; (a) and in the case of Memtone v. Gibbons, (6) it was 
admitted by the K. B., that the admiralty had entire jurisdiction 
in the case of an liypothecation bond, cliarging a ship with 
money taken up ig a foreign port for necessaries, though the 
bond was.under seal, and executed on land. The jurisdiction 
in sudi a case, depended on the subject-matter, for the contract 
was merely in rein, and there was no personal covenant for the 
payment of the money, and the admiralty jurisdiction in 
such a case was indispensable, as the courts of common law 


partly on tide waters and j)artly on shore, for the preservation of the property, the ad- 
miralty has jurisdietion. United States Cooinhs, Iti Peters, 72. In Peyroiix if, 
Howard, 7 Peters’s U. S. Rep. 324, the Supreme Court decided, that New Orleans 
was within the ebb and How of tlic tide, and that admiralty jurisdietion prevailed there, 
and that repairs done Ihercj by a shipwright upon a steamboat were essentially a mari- 
time service, and ^avc a lien, notwithstanding the eommeueement or termination of 
the voyage of tlic steamboat niiglit be at some place up the Mississippi, beyond the 
reach of the tide. It was held, in Smith v. T’he Pekin, Giljiin, 203, that a contract for 
wages on a voyage between ports of adjoining states, and on the tide waters of a river 
or hay, is within the jurisdietion of the district courts, and may be enforced by a suit in 
rem in the admiralty. But if a vessel be engaged substantially in interior navigation 
and trade, not on tide waters, the admiralty has no jurisdiction, tbongb shy may have 
touched at one imninus of the voyage on tide waters. The Steamboat Orleans o. 
•Plaelms, 11 Peters, 175. The principle which seems to he established is that admit ally 
jiinsdtafioN extends to all maritime causes and services^ to he substantially pcf formed on tide 
icateiH. See pp. 3G4, 367, 360, 370, 371^378, 379, of this volume, ^hc Act of Con- 
gress, 2601 February, 1845, (5 Statutes at Large, 726,) conferring upon tlie district 
courts the same admiralty jurisdiction in matters of contract and tort, concerning ves- 
sels of twenty tons burden, enrolled and licensed for the coasting trade, and, at the 
time employed in navigation between diiferent states and territories, as these courts, 
at that time, jiossessed, in respect to such vessels engaged in commerce on the high 
seas, was held to lie constitutional, in the ease of The Propeller, Genesee Chief v. Fitz- 
hugh,,l2 How. U. S. 443. The lakes and their connceiing waters are within the scope 
of the admiralty jurisdiction. Fretz v. Bull, Id. 466. 

(a) Johnson v. Shippen, 1 Salk. Ilep. 34. Lord Uaytn. 082, S. C. It s-erns to be, 
• also, not only the better opinion, but the settled law, that the admiralty has juri^diytiori 

inrem in the ease of bottomry bonds creating a lien on a ve.sscl, whether the bond was 
executed by the owner in a foreign or yi a home ^)OxU Whenever the local law gives 
alien on the vessel as a security, or there i« express hypothecation, the admiralty 
has jurisdiction in rem to enforce it. Corish v. The Murjihy, 2 Bro. Civ. & Adm. 
Law, 530, App. Tlie Sloop Mary ^ Paine’s Cir. Il.ji71. The Brig Draco, 2 Sum- 
ner, 157. 

(b) 3 Term Rep. 267. 
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* 379 * do not proceed in renu (a) If the admiralty has cog- 
nizance of the principal thing, it has also of the incident, 
though that incident would not, of itself, and if it stood for a 
principal thing, be within the admiralty jurisdiction. Upon this 
principle it is, that goods taken by pirates, and sold on land, 
may be recovered from the vendee, by suit in the admiralty, (b) ^ 
Suits for seamen’s wages are cognizable in the * admiralty, 
though the contract be made upon land, provided it ht not a 
contract under seal ; and this is intended for the ease and bene- 
fit of seamen, for they are all allowed to join in the suit, and all 
the persons oYi board below the rank of the master are compre- 
hended in the description of mariners, (c) This case of seamen’s 


(a) In the case of The Atlas, 2 ITagp. Adm. Rep. 48-73, it was admitted, that the 
Court of Admiralty had an undouhted jurisdiction over bottomry bonds founded u^on 
sea risks, and defeasible by the destruction of the ship in the course of the voyage. It 
was an original jurisdiction exorcised upon the ground of authorized usage and estab- 
lished authorityi Hut the jurisdiction would not attach upon any bondVtot dependent 
upon the accidents of the voyage. 

(h) Com. Dig. tit, Adm. F. 6. 3 Blacks. Com. 108. The Court of Admiralty has 
authority to entertain a civil suit, entitled causa s})oUi civilis et inaritima^ for the resti- 
tution of goods piratically taken on the high seas. The Hercules, 2 Dodson’s Adm. 
liep. 362. ' 

(c) 1 Salk. Rep. 34. Str. Rep. 761, 937. 1 Lord Raym. 398. 3 Lev. 60. 4 Inst. 
1.34, 142. Com. Dig. tit. Adm. E. 1.5. 2 Lord Raym. 1044, 1206. A contract for 
wages on board a steamboat plying between ports of adjoining states, on a mivigahlc 
tide water, may be enforced by a suit in rem in the u<lmiraUy. Wilson v. The Steam- 
boat Oliio, Gilpin’s U. 505. But to render a service on board a vessel even on tide 
waters maritime, \o far a.s to give admiralty Jurisdiction over it as for wag6.s, it must 
contribute to the preservation of the vessel, or o{, those who.se labor and skill arc em- 
ployed to navigate her. Musicians do not come within that de.scription. Trainer v. 
The Superior, Gilpin’s R. .514. The service must be essentially maritime j labor on 
board a fuel or coal boat is not of that description. Thackarcy v. The Farmer, Ibid. 
524. The service must concern transactions and proceedings relative to commerce 
and navigation, and to damages and injuries upon the sea. Nor has the admiralty 
any jurisdiction in matters of account between part owners. The Steamboat (^rkans 
r. riiojbus, K Peters, 175. It is limited in matters of contract to those which ai^ 
mantime. Ibid.** Thus, in tlio case of The Thomas Jefferson, 10 Wheaton, 428, it 
wasjield, that the admiralty had no jurisdiction over contracts for the hire of seamen,, 

1 Davison c. Seal Skins, 2 Paine, C. C. 324. * * 

2 Minturn v. Ma3mard, How. U. S.477. Kellum v. Emerson, 2 Curtis, C. 0. 79. The 
Court of Admiralty will take an account when it is necessary or incident to the exercise of 
its jurisdiction; but it will not ci^ertain suits eithotm rem or in personam which invokd 
its authority for the sole pif.pose of compelling an accounting. The Fairplay, (131. & 
Howl.] 186, PUryee*V. Elkins, 1 Abb. Adm, 629. 
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wages the courts of common law admit to be of admiralty juris- 
diction ; and this is an exception in favor of seamen, to the 
general rule that the admiralty has no jurisdiction of any matter 
arising^on land, though it be of a maritime nature, as a charter- 
party or policy of insurance. The district court, as a court of 
admiralty, posscsseg a general jurisdiction in suits by seamen 
and salvors, and by material men, in rein and in personam. The 
courts admiralty have a general jurisdiction to enforce mari- 
time liens, by process in rem,, and there may be a maritime juris- 
diction in personam^ where there is no lieu, and consequently no 
jurisdiction in rem. Seamen have an implied lien on the vessel 
for services rendered upon the high seas or upon tide waters. 
Tlif^y may proceed in rem and in personam; but the proceeding 
rem is only maintainable by material men wlnm there is a spe- 
cilic lien, or for wages or for repairs made, or necessaries fur- 
nished to a foreign ship, or to a ship in ihe ports of the state 
to which :fhe does not belong, (n) * The admiraUy jurisdic- 


unlcss the service was substantially performed upon the s«‘a, or upon waters within the 
ebb and How of the tide. Suits for seamen’s wages on a voyage from a place in Ken- 
tucky, up tlic^ river Missouri and back again, were, tliercforc, not of admiralty and 
nijiritime jurisdiction. But slate courr.s under state laws have juri'^dictioii n\ rem in 
cases of supplies and repairs to lioats or vcVscls on river navigation in the interior, as 
well as under contracts for the carriage of persons or property upon navigable river 
Wiiters. Statutes of Missouri, p. 102. The district courts, as instance courts of 
admiralty, have cognizance of all claims for salvage in eases of sliipwreek, and of ves- 
sels derelict at sea. This is well settled by the American eases. Sec Conkling’s 
Treatise, 2d edit. 1.56. • 

(o) The Hope, .j Rob. 215. Tljt^relawncy, 3 Rob. R. 216, note. The General 
Smith, 4 W'heaion, 438. The Jerusalem, 2 Gallison, 345. The Robert Fulton, 1 
Paine/.s Rep. 620. Drink water v. Brig Spartan, Ware’s Rep. 149. Sheppard v. 
Taylor, 5 Peters’s U. S. Rep. 675. Story, J., in the case of The Brig Nestor, 1 Sum- 
ner, 74. Conkling’s Treatise, 2d e^it. 155. The Schooner Marion, 1 Story’s R. 68. 
See, also, infra^ vol. iii. 167-170. If materials for a vessel he furnished in a home 
port, and a note of hand given by the owner, a libel in tlic admiralty in personam will 
not lie. Ramsay v. Allegre, 12 Wheaton, 611. In this last case the extent of admi- 
ralty jurisdiction in personam was much discussed and questioned by Mr. Justice 
fobnson. Butin Willard v. Dorr, 3 Mason’s Rep. 93, and in Hainmoin^w. Essex* F. 
& M. Ins. (^o. 4 Mason’s Rep. 196, Mr. Justice Story considered it to be settled juris- 
dietfon of the admiralty, that the ^nasttfb could aue there in personam for his wages, 
and the seamen in rem as well as in personam their wages. This appears to be a 
wcU-cstablished distinction. 


^ As to a “.specific lien,” see an^e, p. [869,] note (1.) Cutler v. Rejj, 7 How. U. S. 729. 
A state statute, which allows materi||tl men to proceed either against the owners of domes- 
•8G* < 
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* 380 tion is essential *in all such cases, for the process of a court 
. of common law cannot directly reach the thing in specie. 
If the law raises a lien for a maritime service, a court of admi- 
ralty has power to carry it into elfect. (a) The Act of Congress 
of July 20th, 1790, relative to seamen, section 6, has given a 
specific and summary relief for seamen in the recovery of wages, 
by authorizing the district judge, or, in his absence, a magistrate, 
to summon the master before him, and to attach the vessel as 
security for the wages. (/>) 

We have now finished a general survey of the admiralty ju- 
risdiction of the district courts in civil and criminal cases, and 
both as an instance and a prize court It would not be con- 
sistent with ihe plan of these elementary disquisitions, to give 
a detailed sketch of the course of proceeding, and of the 
peculiar practice in the admiralty courts. The proceedings *are 
according to the course of the civil law, and are remarkable for 


(a) Philips V, Scattorgood, Giljdn, 1. No prior replevin or attachment of the 
property uiulcr any btatc court process cati control the paramount jurisdiction of the 
admiralty in for frci;^ht or seamen’s waj^es, or on a bottomry bond. Certain 
Logs of Mahogany, 2 Sumner, 589. A person hired for service as one of the crew 
on hoard of a canal boat, under a roasting license, in the coal trade from the tide 
waters of the river Delaware, through the Karitaii canal, to the tide w'aters in the har- 
bor of New York, performs service of a maritime character, ami has a lien on tlic 
vessel for his wages, and may proceed in rum for the same. Weizer v. Coal Boat D. 
C. {Salisbury, D. C. U. S. New York, November, 1844. ' 

(h) See vol. iii. lGU-171, as to the lien of material men. Ibid, as to the remedy 
for seamen^s wages. Material men and workmen, having liens on vessels under »tate 
lawsy may enforce them in tlic Dl.^trict Court afiPSvell as in a state court, at their elec- 
tion, as the jurisdiction is in tliat cjise concurrent. Davis v. A New Brig, Gilpin's R. 
473. In the case of Ileycr and others v. The Scliooner Wave, in the District Court 

of the Southern District of New York, {2 Paine’s Jiep. ,)i the plaintiffs, as branch 

or deputy pilots, libelled the vessel for salvage, in relieving her in distress within the 
harbor of New York, and salvage was allowed. On appeal to the Circuit Court of 
the United\Statcs for the Southern District of New York, the decree was reversed, pn 
the ground that the Act of Congress of Augu.st 7ih, 1780, c. 9, had adopted the pilot- 
age laws of the states respectively, temporarily, and had not since interfered, and that 
th& remedy /or the pilots was in the state courts, and that the District Court had n!) 
jurisdiction in the case of pilotage arising witliin the waters of the states, until Con- 
gress should give it, as they had tho- right to ‘do. Sec m/m, vol. iii. p. 176, note* 


tic ‘vessels or against the vemlM^emselves^ does notiof itself create a lien in renu Wick' v. 
Tke Saiimel Strong, 6 McCfean, 687. 

1 Schooner Wav^ v. Ueyer, 2 Paine, C. C. 181. 
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their coniprehensive brevity, celerity, and simplicity. Nothing 
can be more unlike in its process, pleadings, proof, trial, and 
remedy, than the practice of the courts of admiralty and of the 
courts of common law. {a) 

* (5.) The jurisdiction of the District Court, when pro- *381 
ceeding as a court j>f common law, extends to all minor 
crimes and oftences cognizable under the authority 
of the* United States, and which are not strictly of 
admiralty cognizance ; and to all seizures on land, 
and on waters not navigable from the sea ; and to all suits for 
penalties and forfeitures there incurred ; and to all suits by 
aliens, for torts done in violation of the law of nations, or of a 
treaty ; and to suits against consuls and vice-consuls ; and to 
all suits at common law, where the United States sue, and the 
matter in dispute amounts to one liundnKl dollars, [h) It has 

(a) The Act of Congress of May 8ih, 1792, o. 30, sec 2, declared Ihuf the form of 
writs, executions, and other pro<*e>'>, except their style, in suits of adinirnlty and mari- 
time jurisdiction, should he a<*cordiug to the j)i iuciples, rules, and usages w liich belong 
to courts of admiralty, as contradistinguished from courts of common law, subject to 
alterations a^^d additions by the sunl courts, and to regulations to be preseribt'd by 
the Supreme Court. For a knowledge of the admiralty practice, 1 would refer tho 
student to Clcrke’s Practice of the Court of Admiralty in England which is a work 
of undoul)ted credit; and in 1801), a new edition anus published in this country hy Mr. 
Hall, with an appendix of precedents. 1 would also refer him to the 2d volume of 
Brown’s Civil and Admiralty Law, and to the appendix to the 1st and 2d Aolunies 
of jNIr. Wheaton’s lieports, where he will liiid the jn'aetiec of the instanec and prize 
courts digested and summaiily explaiueA Sec, also, the Treatise of Dr. Dunlap, on 
Admiralty Practice. He was formerly attorney of the United States for Ma.ssachiisetts j 
and his W'ork is pronounced, hy the most competent judges, to he learned, accurate, 
and well-digested. See, also, the ease of Lane v. ToAvnsend, in the District Court of 
Maine, in 183.5, Ware’s 11. 287, in which the learned judge defines ilic nature aud 
effect of stipulations in the admiralty. That case contains a learned examination 
of the mode of commencing a suit, and of the pra3torian stipulations required of tho 
defendant in the Roman law, and it satisfactorily shows great inaccuracy' in Brown’s 
view of tho subjects of the stipulations, cautions, or securities required in the progress 
of the suit by the practice of the Roman forum. In the case, also, of Hutson v, Jor- . 
^an, Ware’s Rep. 385, 395, the admiralty practice, as derived from the Roman •law 
and the civil law courts, is discussed with the customary learning and ability of ilie 
distinguished judge. So, also, tne practice on khe joinder of different actions of dif- 
ferent natures in one libel. Ibid. 427. See, iu 3 N. Y. Legal Observer, 357, and in 
the Law Reporter for March, 1846, the rules of practice in the courts of the United 
dilates, in causes of admiralty and jatitime jurisdictijn on the instance side of the 
court, established in pursuance of tho Act of Congress of^23d August, 1842, c. 188. 

(h) Judii^ary Act of Septemby, 1789, sec. 9. 
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jurisdiction, likewise, of proceedings to repetil patents obtained 
surreptitiously, or upon false suggestions. This was given by 
the Act of Congress of February 21st, 1793, chap, ii., and it is a 
jurisdiction that leads frequently to the most intricate, nice, and 
perplexed investigations, respecting the originality of inventions 
and improvements in complicated machinery, {a) It was made 
a question in the District Court of New York, in the case Ex, 
parte Wood^ whether the process to be awarded tp repeal the 
patent was not in the nature of a scire facias at common law, 
upon which issue of fact might be taken and tried by a jury. 
The district judge decided, that the proceeding was summary, 
upon a rule to show cause, and that no process of scire facias 
was afterwards admissible. But upon appeal to the Supreme 
Court of the United States, (b) the decree of the District Court 
was reversed, and the District Court was directed by mandamus 
to enter upon record the })roceedings in the cause antecedent to 
the granting of the rule to show cause why process uhould not 
issue to repeal the patent. The District Court was further 
directed to award process, in the nature of a scire facias^ to the 
patentee, to show cause why the patent should not be 
* 382 repealed ; and upon the retrfrn * of the process,® the court 
was to proceed to try the cause upon the pleadings of 
the parties, and the issue of law or fact joined thereon, as the 
case might be; and that if the issue be an issue of fact, the 
trial thereof was to be; by jury, according to the course of the 
common law. 

This was a just and liberal decision of the Supreme Court ; 
and it was observed, in the opinion which was pronounced, that 
it was not lightly to be presumed, that Congress, in this class of 
patent cases, placed peculiarly within their patronage and pro- 
tection, involving some of the dearest and most valuable rights 
which sofciety acknowledges, and the constitution itself meaiit 
to favor, would institute a new and summary process, which 
should finally adjudge upon those rights without a trial by jury, 
without a right of appeal, a^^id witboutany of those guards with 
which, in equity suits, it has fenced round the general adminis- 
tration ^ justice. The Supreme Court then went into an an^- 

ft 


(a) See vdi. ii. p. 368. 


^ (&) 9 Wheaton, ^3. 
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lytical examination of the 10th section of the Act of 1793, on 
which the claim of summary jurisdiction rested, and vindicated 
the construction which they assumed, in opposition to that taken 
by the District Court. 

The jurisdiction of the judges of the district courts, in cases 
of bankruptcy, has presented for consideration some important 
questions an the point of jurisdiction. We have no bankrupt 
system*in existence under the government of the United States; 
but there may be some lingering traces of business yet arising 
and undetermined, under the Bankrupt Act of the year 1800, 
and many questions may be exp(.‘ctcd to arise under the Bank- 
rupt Act of J841, which h^js been recently repealed. In the 
case of Comfort Sands, (b) in the District Court of New York, 
it was observed, that in England, the sole power of directing 
the*exeeution, and controlling the administration of the 
bankrupt system, in all its (h^part meat s, * and in every *383 
stage of tht proceeding, resided in the lord-chancellqr. 

This jurisdiction of th(i English chancellor is not in the Court 
of Chancery, but in the individual who holds the great seal ; and 
it is exercised summarily U|)()n petition, and his judgment upon 
the petit ioli is without appeai, unless the chancellor, in his dis- 
cretion, allows a bill to be filed, in order to found an appeal 
thereon. The judge then proceeded to examine the stweral pro- 
visions of the Bankrupt Act of the United States of 1800, in 
order to show, that upon the principles of construction adopted 
in England, the district judge Imd the same jurisdiction in cases 
of bankruptcy as is exercised f)y the lord-chancellor. Th(^ same 
course of reasomng which sustains the jurisdiction of the one, 
would confer that of the other. He insisted that the jurisdic- 
tion was given, not to the District Court, but to the individual 
who happened to hold the olhce of district judge, and that, con- 
seque/itly, all his decisions in bankruptcy were withoiti appeal, 
for appeals lie only from the appeals of the District Court. But 
that extraordinary doctrine has since been overruled ; and it ha,s 
been held, (c) that the chguit fourts of the United States had 


(а) Sec vol^ii. 391. ^ 

(б) United States Law Journal, vol. i. )i. 15. 
(c) Lucas V. Morris, I Paine’s Rep. 396, 
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jurisdiction of matters arising under the bankrupt law, and the 
district courts had not exclusive jurisdiction over the entire exe- 
cution of such laws. They could not remove the assignees, nor 
compel them to account. An appeal lay in proceedings under 
the Bankrupt Act from the district to the circuit courts, and the 
state courts had a concurrent jurisdiction i^i matters of account 
between the bankrupt and his creditors, and which has been 
freely and extensively exercised, (a) 

'JVrritories (6.) Of the territorial court of the United States, 
tiic Uuituii With respect to the vast territories belonging to the 
StfttcA. United States, Congress have assumed to exercise 
*384 over *them supreme powen^of sovereignty. Exclusive 
and unlimited |)ower of legislation is given to Congress 
by the constitution, and sanctioned by judicial decisions. (6) 
Congress was, by the constitution, (c) clothed with aufhor- 
ity “to exercise exclusive legislation in all cases whatsoever, 
over such jlistrict (not exceeding ten miles square) as might, 
by cession of particular states and the acceptance of Congress, 
become the seat of government of the United States.” The 


(a) See the case of Sands v. Codwisi*, 4 Johns. Rep. 530. In the case Ex parte 
Christy, 3 ITow. U. S. ii92, it was hchi that the Supreme Court had no revisin'; power 
over the decrees of the District Court sittin" in haukruptcj/, under the A(‘t of 1S41 ; 
but it had over proceedings as a court of adiniralty and maritime jurisdiction. The 
District Court, wlicn sitting in bankruptcy, has plcnurv power over liens and mort- 
gages on the bankrupt’s property, and sunpnarily to decide on their validity and ex- 
tent. and may operate upon the jmrtics in the state courts by iniunction, and in that 
way control the proceed in ,s in the state courts. S. C. But in the case of IVck v. 
Jenness, Sup. Court of Nciv Ilarnp.shirc, July. 184.’), it was adjudged that tlie Bank- 
rupt Act «)f 1841, neither 1 aiitcd nor enlarged the jurisdiction of tluj state cotfi ts, and 
that creditors of a hankni] may jjursue their remedies in th<‘ state courts, notwith- 
standing their claims are debts capable of being asserted under the bankruptcy, and 
that mortgages and liens savc«l by the Bankrupt Act may be t*nfor(‘cd iii^ the state 
courts, amiFihat the district courts cannot interfere with or control the exerejsc oC it. 
See supra, 247, and iu/ta,A\l. (^n the other hand, in Lewis v. Fisk, 6 Robinson’s 
Ijpiiis. R. 159, it was held that a decree of bankruptcy, under the Act of 1841, devestfd 
all jiirisdicuon in the state courts, and they had no authority lo decide tpiestions in- 
volving the adjustment of privileges and Heps amf)ng the Creditors of tlio bankrupt, 
or the distribution of the funds of ihe estate. All the estate of the bankrupt is, by 
the decree of bankruptcy, ipso facto vested in the assignee. 

(/») Const, art. 4, sec. 3. ^American Ins. Cy. v. Canter, 1 Peters’s Sup. C. Rep. 
511. See, also, supra, p< 258. 

(c) Art. 1, gec.<8. 
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District of Columbia was created for that purpose, under 
cessions from the, states of Maryland and Virginia. The ter- 
ritorial jurisdiction of that district, known as the District of 
Columbia, and which embraces the city of Washington, and 
throws its municipal protection over all the officers and agents 
of the government <)f the United States, is extremely impor- 
tant. (a) The general sovereignty existigg in the government 
of the TJnited States over its territories, is founded on the 
constitution, which declared (b) that Congress “ should have 
power to dispose of and make all needful rules and regula- 
tions respecting the territories, or other property belonging 
to the United States.” (e) In the territories northwest of the 


((/^ powers of 4l»c‘ jiuliciary of tlic of C'oluinbiji were ably tliscnsscd 

and declared by Ch. J. Cniitcli, in the rircuit Court of tliat district, on the (itii of 
June, js;)7, in the case of Tlie United States, rr. Stokes, Stockton, and Moore 
v. Amos Keiubyi, Postinaster-Geneial of the United State.s, (5 Craneb, C. C. 171.) 
It was dcculo<l, that the court had authority to issue a inandamus to coinjiel the dcfciul-, 
ant to credit tlie relators with the amount of an awar<l made hy the. Solieitor of the 
Treasury in their favor, iiiuh'r an Act of Conj^rc.ss of July 2(1, 1836. The defendant 
had r<*fusod to api>car under a citation in that cause, and claimed exemption fiom all 
personal icspqiisiblility, as one of the h(“ids of the depai tineuts, to the jiinsdietion of 
the couir. The Chief .lusticc held that tlie Circuit Court of the District laid all the 
jnrisdi('tion that any (Mrcuit ('ourt of the X^nilcd States could have, under the Ai'ts 
of Conj^ress of l.‘Uh February, 18(11, see. II, and of the 27th February, 18()I, e. 15, 
sec. 5, and it had more — it was inferior only on the Supreme Court. Tt had jiower 
to c}\ll before it any ])crson found in the district, from the highest to the lowest. No 
officer of government in the distiict was too high to he reached hy tin? proces.s of the 
court. The defendant in tho case could fiot shelter hinuself under the authority or 
command of the President. There is no law establishing a relation between the 
Posimaster»(ieneral and the President, or any authority in the latter to preserihe his 
duties, or control him in the exercise of his official functions. The l*ostnuisti‘r, in 
the exercise of hi.s official duties, is :is independent of the President as the I’residcnt 
is of him. Jf the President has any power to control him, it is only through the fear 
of removal ; and no act done under such a control would he justified. Thi.s decision 
was affirmed on appeal to the Supreme Court of the United States, in Jajjuary term, 
1838. Kctidall v. The United States, 12 Peters’s S. C. Kep. 524. 

(6) Art. 4, sec. 3. 

t(c) It was held, in the caso of The Canal Company v. Piiilroad Company, (4 Gill^ 
Johnson’s Rep. 1,) by the Court of Appeals in Maryland, that^ Congress acted in tho 
government of the District of Colil'hibia and otbe» districts, not as a local legislature, 
but as the legislature of the Union ; and in the efiao of The State v. Orleans N. Com- 
pany, (11 Martin’s Rep. 38, 309). it was held, that the legislature of the Orleans <cr- 
rit9ry could grant a charter biiidiiigi jn the future st.^ of Louisiana. So, in the 
case of Williams v. Tho Bank of Michigan, (7 Wendell, (fe9,) the New York Court 
of Errors adjudged, that the power|^to incorporate a bank was withtn the scope of the 
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river Ohio, and as separate territories were successively formed, 
Congress adopted and applied the principles of the ordinance of 
the confederation Congress of the date of the I3th of July, 1787. 
That ordinance was framed upon sound and enlightened maxims 
of civil jurisprad(*nce. The organized territories belonging to the 
United States, and goveriKjd under the supo*’intendcnce of Con- 
gress, at j)resent consifits of the territory of Columbia. The ter- 
ritories of Michigan and Arkansas were admitted into the Union 
as stales, and upon an e(pialily with the other states, by Acts 
of Congress of June 15th, 1836, and January 26th, .1837; and 
the territories of Iowa and Florida were admitted into tlic Union' 
as states, and upon an ecjuality with the other states, by Acts of 
Congress of March 3d, 184f5, c. 48, and of December 28th, 1846, 
c. 1; and tlie territory of Wisconsin was admitt(^d into the Union, 
on like equality, by Acts of Congress of August 6th, 1816, c. 89, 
and March 3d, 1847, c. 53 ; and the republic of Texas, by a joint 
resolution of Congress of Marcli 1st, 1845, and of DecVVrnber 29th, 

' 1845. 

* 385 * It would seem, from these various congressional regu- 

lations of the territories belonging to the United States, 
that Congress have supreme power in the government of them, 
depending on tlie exercise of their sound discretion. That dis- 


gencral powers of terriorial legislation, conferred upon the Michigan territory by the 
Act of lyongress of January 11th, 1805.^ The government of the United States, 
which cun lawfully acquire territory hy conquest or treaty, must, as an iiicvituhle con- 
soquonce, possess the jK)Wcr to govern it. The territories must he under the dominion 
and jurisdiction of tlie Union, or be without any go vcnimeiit ; for the territories do 
noto when acquired, become cntitleil to self-govcriimeut, and they are not subject to 
the jurisdiction of any state. They full under the power given to Congress hy the 
constitution. Thi.s was the doctrine and decision of the Supreme Court, in the ease 
of The American Ins. Company v. Canter, 1 Peters’s U. S. Kcp. 511 ; and see, also, 
3 Story’s Uhin. 193-1118, 530, n. 1. In a case submitted to the Supreme Judicial 
Court of Massachusetts, ill 1841, (I Metcalf’s R. 580,) it was held, that in places 
to the United States for navy yards, arsenals, &c., and where there is no other 
reservation of jurisdiction to the state than that of a right to servo civil and criminal 
process on sttch lands, the persons residing ^ere ^ere not entitled to the benefit of 
the common schools of the town, ijor liable to any tax assessments, nor acquired 
any town settlement by a residence therein, nor any elective franchise, as inhabitants 
of the town.^ 


1 Upon the exterritoriality of military sites see Opiniofis of Attomeys-General, vol, vi. 677. 
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cretioii has hitherto been exercised in wisdom and good faith, 
and with an anxious regard for the security of the rights and 
privileges of the inhabitants, as defined and declared in the ordi- 
nance of July, 1787, and in the constitution of the United States. 

All admit,” said Chief Justice Marshall, (a) “ the constitution- 
ality of a territorial government.” But neither the District of 
Columbia? nor a territory, is a slaie, witjiin the meaning of the 
constifution, or entitled to claim the privileges secured to the 
members of the Union. This has been so adjudged by the 
Supreme Court. (6) Nor will a writ of error or appeal lie 
from a territorial court to the Supreme Court, unless there be a 
special statute provision for the purpose, (r) If, therefor?, the 
government of the United States should carry into execution 
the project of c;olonizing the great valley of the Columbia or 
Oregon Rivfr, to the west of the Rocky Mountains, it 
would afford a * subject of grave consideration, what *386 
would be •the future civil and political destiny of»that 
country. It wduld be a long time before it would be populous 
enough to be creat(‘d into one or more independent statt*s ; and 
in tlie mean time, upon the doctrine taught by the Acts of Con- 
gress, and even by the judicial decisions of the Supreme Court, 
the colonists would be in a state of the most complete subor- 
dination, and as dependent upon the will of Congress, ns the 
people of this country would have been upon the king and 
parliament of Great Britain, if they could have sustained their 
claim to hind us in all eases \^hatsocver. Such a state of abso- 
lute sovereignty on the one hand, and of absolute dependence 
on lh('. other, is not congenial with the free and independent 
spirit of our native institutions; and the establishment of dis- 
tant territorial governments, ruled according to will and pleasure, 
woul^l have a very natural tendency, as all proconsular govern- 
ments have had, to abuse and oppression, (d) 


(a) 4 Wheaton, 422. 

(h) Hepburn v. EUzey, 2 Cranch, 445. Corjjoration of New Orleans v. Winter, 1 
Wheaton, 91. 

^»(c) Clarke v. Bazadonc, 1 Cranch, 212. United States v. More, 3 Ibid. 159. 

^ {d) Cicero, in his Oration for the Idanilian Law, c. A, (^escribes, in glowing colors, 
the oppressions and abuses committed by Roman magistrates, |ycrcising civil and 
military power in the distant pi^vinccs. 

VOL. 1. • . »7 
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DECTURE XVIIL 


OP THE CONCURRENT JUHTSDTCTTON OF THE STATE GOVERNMENTS. 


The question, how far ihc states governments have concurrent 
powers, cither legislative or judicial, over eases within the juris- 
diction of the government of the United States, has been much 
discussed. It will be my end<‘avor, in the course the presant 
lecture, to ascertain th(‘ just doctrine and settled distinctions 
applicable to this great and important constitutional^subject. 
Concurrent -4^’ to the concurrent jnrwers of If.g'is/ation in the 

legishition of 
the several 

states. It -was observed in The Federalist, (a) that the state 

governments would clearly retain ajl those rights of sovereignty 
which they had before the adoption of the constitution of the 
United States, and which w(jrc not by that constitution exclu- 
sively delegated to the Union. The alienation of state power 
or sovereignty would only exist in three cases : Where the con- 
stitution in express terms graiib'd an exclusive authority to the 
Union ; where it granted in one instance an authority to the 
Union, and in another prohibited the states from exercising the 
like authority ; and where it granted an authority to the Union, 
to which a similar authority in the states would be absolutely 
and totally contradictory and repugnant. 

In the judicial construction given from time to time to thg 
constitution, there is no very essential variation from 
*398 *the contemporary exposition which was here laid downi 
by the high authority of The FJederalist. Judge Chase, 
in the case of Caltlcr v. Bnll^ (b) declared that the state legis- 
latures retained all the powers of legislation which were not 


(a) No\ 32, 


i (6) 3 Dallas, 883. 
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expressly taken away by the constitution of the United States ; 
and he held, that no constructive powers could be exercised by 
ttic federal government. Subsequent judges have not expressed 
themselves quite so strongly in favor of state rights, and in re- 
striction of the powers of the national government-. In Sturges 
V. Crowninshield^ ((i) the Chicf^Justice of the United States ob- 
served, thart the powers of the states remained, after the adoption 
of the constitution, what they were before, except so far as they 
had been abridged by that instrument. The mere grant of a 
power by Congress did not imply a prohibition on the states to 
exercise the same power. Thus, Congress are authorized to 
establish uniform laws on the subject of bankruptcy, but the 
states may pass bankrupt laws, provided there be no Acts of 
Congress in forqe establishirig a uniform law on that subject. (6) 
The states may legislate in the absence of congressional regu- 
lations. It is not the mere existence of the power, but its exer- 
cise, whicIT is incompatible with the exercise of the »ame power 
by the states. It is not the right to establish these uniform 
laws, but their actual establishment, which is inconsistent with 
the partial acts of the states. But the concurrent power of legis- 
lation in the states did not extend to every case in which the 
exercise of it by the states had not been expressly prohibited. 
The correct principle was, that whenever the terms in which 
the power wavS granted to Congress, or the nature of the 
* power, required that it should be exercised exclusively *389 
by Congress, the subject was ^s completely taken from 
the state legislatures, as if tlu*y had been expressly forbidden to 
act on it. In Houston v. Moore^ (c) the same principles were 
laid down by Judge Washington, in delivering the opinion of 
the court. He observed, that the power of the state govern- 
xnent§ to legislate on the subject of the state militia, thaving 
existed prior to the formation of the constitution, and^iot being 
j)robibited by that instrument, it remained with the states, sub- 

(a) 4 Wheaton, 193. *' • . 

(h) In Golden v. Prince, 3 Wash. Cir. Rep. .3^3, Judge Washington had previously 
held, in the Circuit Court of the United States for Pennsylvania, that Congress had 
tfle exclusive power to pass bankrupt laws; but thif^pinion was subsequently cor- 
rected, and qualified according to the doctrine in the text.* 

{e) S Wheaton, 1. 
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ordinate, nevertheless, to the paramount power of the general 
government, operating upon the same subject. If Congress, for 
instance, did not exercise the power of providing for organizing, 
arming, and disciplining the militia, it was competent for the 
states to do it ; but as Congress had exercised its constitutional 
powers upon the subject of the^iilitia as fully as was thought 
proper, the power of legislation over that subject by the states 
was excluded, except so far as it had been permitted by Con- 
gress. The doctrine of the court was, that when Congi'ess ex- 
ercised th(nr powers upon any given subject, the states could 
not enter upon Ihc same gi’ound, tirid provide for the same 
objects. The will of Congr(\ss may be discovered as well by 
what they have not declared, as by what they have expressed. 
Two distinct wills cannot at the same time be exercised^ in 
relation to the same subject, effectually, and at the same time 
be compatible with each other. If they correspond in every 
respect, then the latter is idle and inoperative. If Sbey differ, 
they must, in the nature of things, oppose eaclt other so far as 
they do differ. It was, therefore, not a true aiid constitutional 
doctrine, that in cases where the state governments have a con- 
current power of legislation with the national government, they 
may legislate upon any suVjject on which Congress have acted, 
provided the two laws are not in their operation contradictory 
and repugnant to each other. 

*390 * Judge Story, in the opinion which he gave in this 

case, spoke to the same t'^Tect, and defined with precision 
the boundary line between the concurrent and residuary powers 
of the states, and the exclusive powers of the Union. A mere 
grant of power in affirmative terms to Congress, did not se 
transfer an exclusive sovereignty on such subjects. The powers 
granto^ to Congress were never exclusive of similar powers ex- 
isting inVhe states, unless where the constitution has expressly 
in terms given an exclusive power to Congress, or the exercise 
of a like power was prohibited to the states, or there was a 
direct repugnancy or inconipatibility the exercise of it by the 
states. This is the same description of the nature of the powers 
as that given by Tlie Federalist. An example of the first class 
is to be found in tl\e eScclusive legislktion delegated to Congress 
over places purchased for forts, arsenajs, &c. ; and of the second 
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class, ill the prohibition of a state to coin money,^ or emit bills 
of credit ; and of the third class, in the power to establish a 
uniform rule of naturalization, and in the delegation of admi- 
ralty and maritime jurisdiction. ^In all other cases, the states 
retain concurrent authority with Congress, except where the 
laws of the states ^nd of the Union are in direct and manifest 
collision ©n the same subject, and then those of the Union, 
being the supreme law of the land, are of paramount authority, 
and the state laws, so far, and so far only as such incompati- 
bility exists, must necessarily yield. 

In the application of these general principles to the case, 
before the court, it was observed, that the power given to Con- 
gress to provide for organizing, arming, and disciplining the 
militia, was not exclusive. It was merely an allirmative 
power, and, being not incompatible with the existence of a like 
power in the states, it might well leave a concurrent power in 
the latter.^ But when once Congress has acted on ihe subject, 
and carried this' power into effect, its laws for the organization, 
arming and disciplining tlie militia were supreme, and all inter- 
fering regulations of the states suspended. A state may 
organize, •arm, and discipline ’^its owai militia, in the ab- *391 
sence of, or subordinate to, the regulations of Congress. 

This power originally existed in the states, and the grant of it 
to Congress was not necessarily exclusive, unless a concurrent 
power in the states w'^ould be repugnant to the grant, and there 
was no such repugnancy in tlKi nature of the power. But the 
question was, wdiether a state legislature had any concurrent 
power remaining after Congress had provided, in its discretion, 
for the case. The conclusion was, that wdien once the legis- 
lature of the Union lias exercised its powers on a given subject, 
the state power over that same subject, which had before been 
concurrent, was, by that exercise, prohibited ; and thift was the 
opinion of the court. 

• These expositions of the paramount powers of the geneftil 
government are to be r^/ceiv^d as correct and conclusive, for 


It has been decided, that a law, passed by a state, for punishing the offence of circu- 
lating counterfeit coin of the United Spates, is within stat^ authority and vali<l. The two 
offences of counUrfeitint/ iha evtn, and ixusin^ counterfeit money^ were considered to be 
Wentially different. Pox v. The Itate of Ohio, 6 How. ]J. S 410. 

• 37 * 
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they proceed from the highest authority, and are exceedingly 
clear and logical in their deductions. The same doctrines had 
been previously declared in the Court of Errors of New York, 
in the steamboat case of Livingston v. Vanlngen.{a) “Our 
safe rule of construction and action,” as it was there ob- 
served, (&) “was this, that if any given p^wer was originally 
vested in this state, ^if it had not been exclusively ceded to 
Congress, or if the exercise of it had not been prohibited to the 
states, we might then go on in the exercise of the power until 
it came practically in collision with the exercise of some con- 
. gressional power. When that happened Ho be the case, the 
state authority w'ould so far be controlled, but it would still be 
good in those respecis in which it did not contravene the pro- 
vision of the paramount law.” A similar exposition of the 
concurrent jurisdiction of the states was given by the Supreme 
Court of Pennsylvania, in Moore v. Houston ; (c) and by the 
Chief Justice of Massachusetts, in Blanchard v. RuSsell. (d) ^ 
When the constitution of the United States was under the 
consideration of the state conventions, there was much 
*392 * concern expressed on the subject of the general power 
of taxation over all objecfcs of taxation, vested in the 
national government ; and it was supposed that it would be in 
the power of Congress, in its disendion, to destroy in efl’ect the 
concurrent power of taxation remaining in the states, and to 
deprive them of the means of supplying their own wants. All 
the resources of taxation might, by degrees, become the subjects 
of federal monopoly. The states must support themselves by 
direct taxes, duties, and excises, and Congress may lay the same 
burden, at the saiiu* time, on the same subject. Suppose the 
national tax should be as great as the article, whether it be 
land, or distilled spirits, or pleasure-carriages, for' instance, will 


(a) 9 Johns. Rep. 507. (6) 9 Johns. Rep. 576. 

(c) 3 Serj;. (SL Rawle, 179, (d) 13 Mass. Rep. 16. 


1 An act of a stute imposing tolls for improving the navigation of a river, unless it con- 
flicts with the powers of Congress in actual exercise, is constitutional. And the estab- 
lishment, by Act of Congress, 6^' a port of deliver^ on the river, is not a conflicting exer- 
cise of power. Tlinj^nes Bank v. Lovell, 18 Conn. R. 600. The United States v. The New 
Bedford Bridge, 1 Wood. & Minot, R. 401. V * 
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conveniently and prosperously bear, and the state should be 
obliged to lay a further tax for its own necessities ; the doctrine, 
as I undert^tand it, is, that the claim of the United States would 
be preferred, and must be first satisfied, because the laws of the 
United States, made* in pursuance of the constitution, are the 
supreme law of t^e land. The author of The Federalist («) 
admits that a state might lay a tax on a^partieiilar article, equal 
to wlM it would well bear, but the United States would still 
have a right to lay a further tax on the same article ; and that 
all collisions, in a struggle between tin* two governments for 
revenue, must and would be avoided by a scaise of mutual for- 
bearance. lie no\v li(T(‘, however, meets and removt's the diffi- 
culty, in the case of a want of this mutual forbe^a ranee, where 
there is a conciirn'nt tax laid on the same subject, which will 
not bear both taxes. He says only, that United States 
would have no right to abolish th(‘ state tax. This is not con- 
tended ; lilit-would not the United States have Ji right to declare, 
that their taxes W(‘r(' liens from the time they were imposed ? 
and would they not, as of course, bo entitled to be first paid? 
and must not the state colh‘ct()r, in •all cases, stand by 
and wait* until the national Mux is collected, before h(‘ *393 
proceeds to collect his state tax out of tlie exhaustcMl 
subject? Upon the doctrine of the fedcTal courts, and upon the 
doctrine of The Federalist himself, this musfc 1)0 the case ; and 
though the state legislatures have a concurrent jurisdiction in 
the case of taxation, exee])t as»to imposts, yet, in etiect, though 
not in terms, this coiieurrent power becomes a subordinate and 
dependent power. In every other ease of legislation, the con- 
current power in the state would seem to be a power ’entirely 
dependent, and subject to be taken away absolutely, whenever 
Congress shall choose to exercise their powers of legislation over 
the same subject, I do not mean to be understood tft question 
the validity, or to excite alarm at the existence of this doctrine. 
*The national government ought to be supreme within its con- 
stitutional limits, for it is intrusted with the paramount interests 
and general welfare of the whole nation. Our great and effec- 
tive security consists in the fact, that the constituents of the 
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general and of the state governments are one and the same 
people; and the powers of the national government must 
always be exercised with a due regard to the interest and pros- 
perity of every member of the Union ; for on the concurrence 
and good will of the parts, the stability of the whole depends. 
My object is to discover what this concurrent power of legisla- 
tion amounts to, and what is its value, and on wha?t constitu- 
tional foundation it is supported. ' 

It was observed by Mr. Hamilton, in the convention of 
New York, in 1788, (^z) that if the United States, and the state, 
should each lay a tax on a specific article, and the individual 
should be unable to pay both, the party who first levied would 
hold the property. But this position must be received 
*394 with some qualification. The United States have * de- 
clared by law, that they were entitled, in respect to tlieir 
debts, to priority of payment ; and when it was said that this 
claim woul4 interfere with the rights of the state sovereignties, 
and would defeat the measures they had a right to adopt, to 
secure themselves against delinquencies, the answer given in 
Fisher v. Blighty (fe) is, that “ the mischief suggested, so far as 
it can really happen, was the necessary consequence of the 
supremacy of the laws of the United States, on all subjects to 
which the legislative power of Congress extends.” It would 
seem, therefore, that the concurrent power of the legislation in 
the states is not an independent, but a subordinate and depend- 
ent power, liable, in many cases^ to be extinguished, and in all 
cases to be postponed, to the paramount or supreme law of the 
Union, whenever the federal and the state regulations interfere 
with each other, (c) 


(а) Debates in the New York Convention, printed by Francis Childs, p. U3. 

(б) 2 CraSch, 397. 

(c) Mr. Hamilton, as Secretary of the Treasury, in his Report in January, 1790, on 
aiprovision for the support of the public credit of the United States,^’ recommended 
the assumption of the state debts, on the ground, among others, that if the states were 
left with the duty and burden of providing for tSie paj^^ment of the state debts contracted 
during the Revolutionary War, (and ^hich were then estimated at twenty-five millions 
of dollars,) there might be a competition for resources, producing interfering regula- 
tiO||()s, collision, and confusion^' Particular branc|'es of industry might be oppressed Sy 
an 'accumulation of taxation upon them, in the exercise, at the same time, of the 
powers of the Unitfn and of the .states upon the saiie objects, and by different modes. 
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In Wayman v. Southard^ {a) the question arose, how far the 
judicial process of the federal courts could be controlled by the 
laws of the several states. It was decided, that Congress had 
exclusive authority to regulate proceedings and (Executions in 
the federal courts, and that the states had no authority to con- 
trol such process ; ^nd, therefore, executions by fieri facias, in 
the f(:'dcrah courts, were not subject to the^ checks creat(*d by the 
Kentucky statute, forbidding sales on execution of land for less 
than three fourths of its appraised value. It was, in that case, 
further observed, that the forms of execution, and other process, 
in the federal courts, in suits at common law, except modes of 
proceeding, were to be the same as used in September, 17S9, in 


Tli^boerctary, thouglf fully and (lcei>l\ iinpreftscd witli the enil)aiTas.'5meiit of the case, 
does not seem to question the authority of each government to lay taxes in its dis- 
cretion, hilt as^uinev the jjoliev and necessity of moderation and forliearatiec, when 
there should I'iippon to he a prc-ociaipancy in the taxation of an article. It has be- 
come a seitk'd point, and I think it was a very clear one from the beginning, that in 
tlie construction of the power of (hmgress, to lay and colh'ct taxes, duties, imimsts, 
and cxci.>os, it is not to lie taken as an independent grant of power, without any 
defined limit or object, but that ii is a. power to be eousidered in connection with the 
words irnmetfeutely thereafter, hy which it is made subject to the qualification oi limi- 
tation of being exerci''ed /or f/u ini/poar of ‘‘paying the dclits, and providing for the 
common defence and general welfare of the United States/' Tlie jmrjiose for which 
the taxes are to be. laid, is nut of itself a distinct, substantia! power, but a qualifica- 
tion of the power of taxation, by restricting it to those great and specified purposes, 
though the application of it to ihove purposes docs undoubtedly admit, and necessarily 
requires the exercise of u large and uudelinod discretion. The progress of this ques- 
tion, and the very weiglity opinions upon* it, are fully shown and forcibly illustrated 
in 2 Story’s Com. 3G7-3‘)8 ; and see ])artieularly Mr. .Monroe’s Message on th^ bill 
rc.spccting the Ciimherland road, May 4th, 1822, Ibid. 445-450. That Congress pos- 
sess tlic Power to ajipropriate money rniseil by taxation or otherwise, for vtlur pur- 
poses, ill their discretion, tliaii those pointed out in tlie enumerated powers, is a ques- 
tion that has given rise to very able and acute discussions ; and the affirmative side 
of the <|uestion haS been sustained and sueces.sfully vindicated by the jiractice of the 
g^vernnient, and tlie w'eiglity authority, among others, of Mr. Hamilton and Mr. 
Monroe, in eelchrated documents under their official sanction. See Hamilton's Keport 
on Manufactures, and President Monroe’s Message above i-efcrrcd to. Story’s Coni, 
t'ol. ii. pp. 440-458. This distinguished commentator gives to the affirmative sidlfof 
the question the sanction also of his decided opinion.^ 

(rt) 10 Wheaton, 1. U. 8. Bank v. Aalstead,*10 Id. 51, S. P. 

1 It has been decided, in a case Thos%claborately argueiil^ that a state has a right to tax 
a resident citizen for his interest in ships, registered and licensed under the laws of the 
United States. Howell v. State of llaryland, a Gill’s R. 14. • 
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the supreme courts of the states, subject only to alterations and 
additions by Congress, and by the federal courts, but not to 
alteraHons since made in the state laws and practice. It was 
further observed, that the laws of the several states, were, by 
the Judiciary Act of 1789, sec. 34, to be regarded as 
*395 * rules of decision in trials at conemon law, in cases 
where they apply, unless the constitution, treaties, or 
statutes of the United States had otherwise provided.^ This, 
however, did not apply to the practice of the federal courts. 
As to that, the laws of the states were no rule of decision, and 
the direction was intended only as a legislative recognition of 
the principles of universal jurisprudence, as to the operation of 
the lex loci^ in the trial and decision of causes. The law respect- 
ing final process was materially altered by the .Act of Congress 
of 1828, {a) and that Act adopted into the national courts in 
each state respectively, (Louisiana excepted,) the existing laws 
and usagegrof the several courts, regulating the efTecf'and opera-' 
tion of judgments and executions, and the proceedings for their 
enforcement ; but where judgments were a lien in the state 
upon the property of the defendants, and the defendants were 
entitled to an imparlance thereoh of one term or*^more, the 
defendants in the United States courts, in such state, are 
entitled to an imparlance of one term. If, in any state, there 
were no courts of equity with the ordinary equity jurisdiction, 
the courts of the United States, in such states, might prescribe 
the mode of executing their deciV;es in equity ; and the courts of 
thei United States were also invested with power to alter, in 
their discretion, the final process in their courts, and to conform 
the same to legislative changes made for the state courts. 

Concur- (2) As to the concurrent power of the states in 
j”ri mMers of judicial cognizance. 

of the states * tlic 82d number of The Federalist, it is laid 

down as a rule, that the slate courts retained all preexisting 
authorities, or the jurisdiction they had before the adoption of 
the constitution, except wl^ere it Avas vtaken away, either by an 
exclusive authority granted in express terms to the Union, or in 


(a) *Act of Congress of May 19th, 1^828, c. 68, sec. 2, 3. 
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a case where a particular authority was granted to the 
• Union, and the exercise of a like authority was pro- * 396 
hibited to the states, or in the case where an authority 
was granted to the Union, with which a similar authority in the 
states would be utterly incompatible. A concurrent jurisdiction 
in the state courts v^as admitted, in all except those enumerated 
cases; but -this doctrine was only aj)plic^ble to those descrip- 
tions of causes of which the state courts had previous cogni- 
zance, and it was not equally evident in relation to cases which 
grew out of the constitution. Congress, in the course of legis- 
lation, might commit the decision of causes arising upon their 
laws to the federal courts (exclusively; but unless the state 
courts were expressly excluded by the Acts of Congress, they 
would, of course, take concurrent cognizance of the causes to 
whrch those Acts might give birth, suhjecit to the exc(*.ptions 
which have been stattid. In all cases of concurrent jurisdudion, 
an appeal #ould lie from the state courts to tin* Supmme Court 
of the United States ; and without such right of appeal, the 
concurrent jurisdiction of the state (courts, in matters of national 
concern, would be inadmissible: because, in that case, it would 
be inconsife*tent with the authority and efficiency of the gcnc^ral 
government. 

Such were the early and speculative views of the ablest com- 
mentators on the constitution, in relation to the judicial powers 
of thc*statc courts. We will now examine a series of decisions 
in the federal courts, defining aifd settling the boundaries of the 
judicial authorities of the states. 

In th§ case of Marlin v. Hunter^ {a) Judge Story, in deliver- 
ing the opinion of the court, seemed to think that it was the 
duty of Congress to vest the whole judicial power of the United 
States in courts ordained and established by itself. But the 
general observation was subsequently qualified and confined to 
that judicial power which was exclusively vested in the 
United Statics. The whole judicial power of the ^United * SO?' 
States should be, at all times, ’wsted either in an original 
or appellate form, in some courts cfeated under its authority. 


(o) 1 Wheatol, 304. Ftc?e supm, p. 377. 
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It was considered that there was vast weight in the argument, 
that the constitution is imperative upon Congress to vest all the 
judicial power of the United States, in the shape of original 
jurisdiction, in the supreme and inferior courts created under its 
own authority. At all events, it was manifest, that the judicial 
power of the United States is, unavoidablyc; in some cases, ex- 
clusive of all state authority, and, in all cases, may be made so, 
at the eleclion of Congress. No part of the criminal jurisdiction 
of the United States can, consistently with the constitution, be 
delegated to state tribunals. The admiralty and maritime juris- 
diction is of the same exclusive cognizance; and it can only be 
in those cases when^, previous to the constitutrion, state tribunals 
possessed jurisdiction indej)eiident of national authority, that 
they can now constitutionally exercise a concurrent jurisdiction. 
Congress, throughout the Judiciary Act, and particularly in the 
9th, llth, and 13th sections, have legislated upon the supposi- 
tion, that rn all the cases to which the judicial powers of the 
United States extended, they might rightfully 'vest exclusive 
jurisdiction in their own courts. 

State courts may, in the exercise of their ordinary, original, 
and rightful jurisdiction, incideiitJilly take cognizance of cases 
arising under the constitution, the laws, and treaties of the 
United States ; yet to all these cases the judicial power of the 
United States extends, by means of its appellate jurisdic- 
tion. (a) • 


(a) In Wadk’igh v. Vonzio, (‘i Sumn t’s U. 105,) in the Circuit Court of the United 
States, in a writ of entJw for land, the defendant pleaded in abatement an action in the 
state court between the same parties for the same land. It was hold not to be a good 
plea, because the parties were reversed ; hut it was stated by tlio court, that in eases 
of concurrent jurisdiction in the state uu<l federal courts, the hitter court had no dis- 
cretion to control the suit, in order to prevent a collision between the courU It was 
.^Isoggested tliat one or other of the c ourts, on a reconstruction of the constitutTon, 
ought to have exclusive jurisdiction; and in Wallace v. McConnell, (13 Peters’s U. 
Sf Rep. 136,) it was held, tliat an attachment cominenccd and conducted to a concKi- 
sion, before the institution of a suit against the debtor in a federal court, is a defence 
to the suit. So an attachment pending inti stat^ court, prior to the commencement 
of a suit in the Court of the United* States, may be pleaded in abatement. The at- 
taching creditor acquires a lien on the debt, good aga^pst the world. In Mabry & 
Giller v, Herndon, Ala. Suy. Court, (Law Ry)orter for October, 1846,) it was ‘ad- 
judged, in an able and l^car argument by Collier, Ch. J., that the state courts had 
cognizance concurrently with the federal courts, Jof coses of fraud in a bankrupt's 



LEC. XVtII.] the united STATES. 445 

In Hoiiston v. Moore, {a) the same question came again under 
the consideration of the Supreme Court ; and Judge Washing- 
ton, in delivering the opinion of the court, observed, that he saw 
nothing unreasonable or inconvenient in the doctrine of 
The Federalist, on the subject of the concurrent "" jurisdic- * 398 
tion of the state ccgirts, so long as the power of Congress 
to withdraw the whole or any part of tho^e cases from the juris- 
diction of the state courts, be, as he thought it must be, ad- 
mitted. The practice of the general government has been con- 
formable to this doctrine ; and, in the Judiciary Act of 1789, the 
exclusive and concurrent jurisdiction conferred on the courts by 
that Act, were clearly distinguished and marked. The A<?t shows 
that, in the opinion of Congress, a grant of jurisdiction generally, 
was not of itself sufficient to vest an exclusive jurisdiction. The 
Judiciary Act grants exclusive jurisdiction to the circuit courts of 
all crimes and olfences cognizable under the authority of the 
United Slates, except where the laws of the United States 
should otherwise provide ; and this accounts for the proviso in 
the Act of 24th of February, 1807; c. 75, and in the Act of 10th 
of April, 1816, c. 44, concerning the forgery of the notes of the 
Bank of %e United States, declaring that nothing in that Act 
contained should be construed to deprive the courts of the indi- 
vidual states of jurisdiction under the laws of the several states, 
over oft'enccs made punishable by that Act. There is a similar 
proviso in the Act of 21st of April, 1806, c. 49, concerning the 
counterfeiters of the current cbin of the United States. With- 
out these provisos, the state courts could not have exercised 
concurrent jurisdiction over those offences, consistently with the 
Judiciary Act of 1789, But these saving clauses restored the con- 


dischai^'C, under the Act of Congress of 1841, as no Act of Congress jiad cxpresslj 
excluded such a cognizance. The power of impeaching a bankrupt's discharge for 
fraud, rested upon the principles of the common law, as yell as on the provisions of 
'^the Act of 1841. vSo, in the case of Ward u. Munn, in the Supreme Judicial Cf)iirt 
of Massachusetts, (the Law Ueporter for March, 1847,) it was adjudged, after an able 
consideration of the case, that caso be within the ordinary jurisdiction of a state 
court, the court may’ take 'cognizance of it, thdiigh the cause of action arises under 
rights acquired by a statute of the United States, provided thei-e bo no restriction 
ttuder the constitution or the statulc of the United 'Siates, conhning the jurisdiction 
to the federal courts. 

' (a) 5 Wheaton, 1, 

VOL. I. 
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current jurisdiction of the state courts, so far as, under the state’s 
authority, it could be exercised by them, {a) There are many 
other Acts of Congress which permit jurisdiction over the offences 
therein described, to be exercised by state magistrates and 
courts; This was necessary ; because the concurrent jurisdic- 
tion of the state courts over all offences wBtS taken away, and 
that jurisdiction was vested exclusively in the national courts by 
the Judiciary Act, and it required another Act to restore it.‘ The 
state courts could exercise no jurisdiction whatever over 
*399 crimbs and offences against *the United States, unless 
where, in particular cases, the laws had otherwise pro- 
videdj' and whenever such provision was made, the claim of 
exclusive jurisdiction in the particular cases "syas withdrawn, 
and the concurrent jurisdiction of the state courts, eo instant% 
restored, not by way of grant from the national government, but 
by the* removal of a disability before imposed upon the state 
tribunals. „ 

In the case last referred to, the Supreme Court disclaimed the 
idea that Congress could authoritatively bestow judicial powers 
on state courts and magistrates. ‘‘ It was held to be perfectly 
clear, that Congress cannot confer jurisdiction upon any courts 
but such as exist under the constitution and laws of the United 
States, although the state courts may exercise jurisdiction in 
cases authorized by the laws of the state, and not prohibited by 
the exclusive jurisdiction of the federal courts.” 

The Supreme Court, having thus declared the true foundation 
and extent of the concurrent jurisdiction of the state courts in 
criminal cases, proceeded to meet and solve a difficulty occur- 
ring on this subject of concurrent jurisdiction, whether the sen- 
tence of one jurisdiction would oust the jurisdiction of the other. , 
‘The decision on this point was, that the sentence of either 90 urt, 

,, (a) In thn case of The St<ite v. Tutt, 2 Bailey’s S. C. Rop. 44, the state courts are 
consilered as having jurisdiction, independent of the Acts of Congress, to punish the * 
uttering and passing counterfeit bank bills and coin of the United States, and on the 
principle that such a power is essential to the frotechon of the citizens. Tn the case 
of The Commonwealth u.Fuller, 8 Mdlcalf, 31.3, it was adjudged that the state courts 
had jin^sdiction of the ofFcncc of possessing, with intent to pass, menter^ CQpnterfei^ 
gold or silver coin, current by lirv or usage within rhe state. -ThS proviso in the Acts 
of Congress of 17 S 9 ,^ 1806 , f825, recognizes the conc^orrent jurisdiction of the st^ites 
over such crimes. 
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whether of conviction or acquittal, might be pleaded in bar of 
the prosecution before the’:other; as much so as the judgment 
of a state court, in a civil case of concurrent jurisdiction, might 
be pleaded in bar of an action for the same cause instituted in 
a circuit court of the United States. 

There was anotiier difficulty, not so easily surmounted, and 
that Was, whether, if a conviction of a crjme against the United 
States be had in a state court admitted to have concurrent 
jurisdiction, the governor of the state would have the power to 
pardon^ and in that way control the law and policy of the* Uni- 
ted States. Judge Washington, in speaking for the court, did 
not answer this question, but contented himself with merely 
observing, that he was by no means satisfied that the 
governor could pardon, but that if ^he could, it would *400 
furnish a reason for vesting the jurisdiction of criminal 
matters exclusively in the federal courts. 

The conclusion then, is, that in judicial matters; the concur- 
rent jurisdiction of the state tribunals depends altogether upon 
the pleasure of Congress, and may be revoked and extinguished 
whenever they think proper, in every case in which the subject- 
matter can constitutionally be made cognizable in the federal 
courts ; and that, without an express provision to the contrary, 
the state courts will retain a concurrent jurisdiction, in all cases 
where they had jurisdiction originally over the subject-matter, (a) 
We will next see whether this state jurisdiction does not equally 
depend upon the volition of the state courts. 


(a) In the ease of i\ The State of Illinois, it was deeided in the Court of 

Errors of New York, in December, 1841, upon appeal fiom a decree in chancery, 
that the state courts have a concurrent jurisdiction with the Supreme Court of the 
United^States, in suits between a state and citizens of another state, and the decree in 
chancery was affirmed. 2 Hill’s R. 159. S. C. 26 Wendell, 192. The*federal courts 
have exclusive Jurisdiction when u state i» defendant, (at the suit of another state,) 
-•and when crimes are committed against the United States, and when Congress have 
declared the jurisdiction of the federal courts exclusive. Id.^ * 


I -There Is nothing in the constitution of the Unhod States to deprive the state courts of 
^Jielr jurisdiction, as to suits against a state, hy citizens of another state or of a foreign 
state. The Court of Chancery assuiycs jurisdiction in § suit to which a state is a party, 
liot to compel the state to perform a^decree, but to enabled it to appear and protect its 
rights. Carr a. Bright, 1 Barb. C)!. B. 16/. , 
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There are various Acts of Congress in which duties have been 
imposed , on state magistrates and courts, and by which they 
have been invested with jurisdiction in civil suits, and over 
complaints and prosecutions in penal and criminal cases, for 
fines, penalties, and forfeitures, arising under laws of the United 
States. We have seen a very clear intirruation given by the 
judges of the Siipren^e Court, that the state courts were not 
bound, in consequence of any Act of Congress, to assume and 
exercise jurisdiction in such cases. It was merely permitted to 
them*to do so, as far as was compatible with their state obliga- 
tions ; and in some instances the state courts have acted in 
thosq cases, and in other instances they have declined jurisdic- 
tion, though expressly vested with it by the Act of Congress. 

In the case of Ferguson^ (a) an application was made to the 
Supreme Court of New York, for the allowance of a habeas 
corpus to bring up the party alleged to be detained in custody 
by an officer of the army of the United States, on tiie ground 
of being an enlisted soldier; and the allegatidn was, that he 
was an infant, and so not duly enlisted. It was much 
•401 discussed, whether the state courts had concurrent * juris- 
diction, by habeas corpus^ oVer the question of * unlawful 
imprisonment, when that imprisonment was by an ojfTicer of the 
United States, by color, or under pretext of the authority of the 
United States. The Supreme Court did not decide the ques- 
tion, and the motion was denied on other grounds ; but subse- 
quently, In the matter of Stacy ^{b) the same court exercised a 
jurisdiction in k similar case, by allowing and enforcing obedi- 
ence to the writ of habeas corpus. The question was therefore 
settled in favor of a concurrent jurisdiction in that case, and 
there has been a similar decision and practice by the courts of 
other states. {c)^ ^ , 


'(a) 9 Johns. Rep. 239. * 

0 {6) \0 Johns. Rep. 32S. 

(c) Case of Lockin^^ton, before Tilghman, Chief justice of Pennsylvania^ Novem- 
ber, 181S, 6 Hall’s Law Journal, 92. *^arac case, 5 Hall’s Law Journal, 301-^30. A 
simUor|Cas6 in Maryland, 5 Hnirs Law Journal, 486 ; and in South Carolina, 6 Hall’/i 

LaW;J^mal| 497. Commonwealth u. Harrison, 11 Mass. Rep. 63. Case of Joseph 
r o ' - 

1 tiommon wealth v. Fox, 7 Barr, 88^ see post. 
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The Supreme Court of New York, in the case of ITie United 
States V. Dodge, (a) held that they had jurisdiction, and did 
sustain a suit on a bond for duties given to a collector of the 
United States customs. The suit was authorized by the Judi-. 
ciary Act of 1789, giving concurrent jurisdiction to the state 
courts in suits at^common law, where the United States were 
plaintiffs, (b) Afterwards, in the case of T/ie United States v. 
Laihrop, {c) the same court discussed, very much at large, the 
question, whether a, state court liad jurisdiction of an action in 
favor of the United States, to recover a penalty or forfeiture for 
breach of a law of the United States, and when a suit 
for the penalty was by the *Act declared to be cogni- *402 
zable in a state court. It was decided that the court had 
no such jurisdiction, and that it could not even be conferred by 
afl Act of Congress. The difference between this case and the 
one preceding was, that the preceding case was a suit on a 
bond giv^n to a collector of the customs for dutips, and this 
was an action of debt for a penalty for breach of the excise 
law. They were both cases of debts due to the United States, 
but the one was a civil debt, and the other a penalty for breach 
of a revenue law ; and this slight difference in the nature of the 
demand was considered to create a most momentous difference 
in its results upon the great question of jurisdiction. It was 
the opinion of the court that Congress could not invest the state 
courts with a jurisdiction which they did not enjoy concur- 
rently before the adoption of the constitution ; and a pecuniary 
penalty for a violation of an Act of Congress was a punishment 
for an offence created under the constitution, and the state 
courts had no jurisdiction of the criminal offences or penal 


Alniei^.% in Maryland, and the case of Pool and others, in Virg^inia, cited in Ser- 
j^eant’s Constitutional Law, pp. 279, 280. By the New York Rcvis.e(> Statutes, vol. 
ii. p. 563, see. 22, a halvas corpus may be awarded, unless the party be detained by 
» process from a court or judge of the United States, having exclusive jurisdiction in the 
case. 

(а) 14 Johns. Rep. 95. s 

(б) The Act of Congress of September 24tiJ i 789, c. 20, sec. 33, declared, that for 
any crime or offence against the United States, any justice of the peace, or other mag- 
fttratc of any of the states, might cause the offender to be arrested and imprisoned, or 
bailed under the usual mode of process. 

(n) 17 Johns. Rep. 4. 
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laws of the United States. The Judiciary Act of 1789 was the 
true exposition of the constitution with respect to the concur-* 
rent jurisdiction of the state courts, and the exclusive juris-* 
diction of those of the United States ; and by that Act the 
exclusive cognizance of all crimes and offences cognizable 
under the authority of the United States, and of all suits for 
penalties and forfeitures, was given to the federal courts. The 
Judiciary Act in no instance excluded the previously existing 
jurisdiction of the state courts, except in a few specified cases 
of a national nature ; but their jurisdiction was excluded in all 
criminal cases, and with respect to offences arising under the 
Acts of Congress. In such cases the federal jurisdiction was 
necessarily exclusive ; but it was not so as to pre-existing mat- 
ters within the jurisdictio'Vi of the state courts, (a) 

The doctrine seems to be admitted, that Congress candbt 
compel a state court to entertain jurisdiction in any 
*403 case.jfft) *It only permits state courts which, are com- 
petent for the purpose, and have an inherent jurisdiction 
adequate to the case, to entertain suits in the given cases ; and 
‘ they do nc^ become inferior courts in the sense of the constitu- 
tion, because they are not ordained by Congress. The state 
courts are left to infer their own duty from their own state 
authority and organization ; but if they do voluntarily enter- 
taip juris^ction of causes cognizable under the authority of 
the Utiited States, they assume it upon the condition that the 
appellate jurisdiction of the federal courts shall apply. Their 
jurisdiction of federal causes is, however, confined to civil ac- 
tions, or to enforce penal statutes ; and they cannot hold crim- 
inal jurisdiction over offences exclusively existing as offences 
against the United States. Every criminal prosecution must 
charge the offence to have been committed against the sover- 
eign whose courts sit in judgment upon the offender, and whose 
executive may pardon him. (c) 


(а) Ely V. Feck, 7 Conn. Rep. 239.^ Davisen v. Cbamplin, Ibid. 244', S. F. 

(б) Dewey, J., in Ward v. Jenkins, eSup. Court of Mass,, March, 1846,. The Law 
Reporter for April, 1846. 

(c) been a question of ^ravc discussion j^ow far treason may be committed 
ag^nst of the United Suites separately considered. If the saftie crime amounted 
to trei^n against that United States, the exclusive cdgnieance of the crime belonged 


TAB UNITED STATES, 


461 


LEO. xvni.] 

We find a similar doctrine in one of the courts in the state of 
Ohio, in the case of The United States v. Campbell (a) That 
was an information filed by the collector of the revenue, to re- 
covel* a penafty for breach of the excise law ; and the court held 
it to be a criminal prosecution, and that one sovereign state 
could not make usg of the municipal courts of another govern- 
ment to enforce its penal laws ; and it was not in the power of 
Congress to vest such a jurisdiction in the state courts. Upon 
the same principle, the Court of Errors in Virginia, in the case 
of The State v. Feehj^ decided that it liad no jurisdiction to pun- 
ish by indictment stealing packets from the mail, as that was 
offence created by Act of Congress, (b) And in Jackson v. 
jSoie, the Geiferal Court of Virginia made the same decision pre- 
cisely as that made in New York, in the case of Lalhrop ; and 
it lield, that the Act of Congress, authorizing such suits 
for penalties in *the state courts, was -not binding. It *404 
was decided, in another case in. Virginia, (c) that Con- 
gress could not give jurisdiction to, or require services of, a 
state court, or magistrate, as such, nor prosecute in the state 
courts for a public offence. In Kentucky it was held, as late 
as 1833, {d) that no state court could take cognizance of a penal 


to the courts of the United States, 'rhis was the doctrine of the Supreme Court of 
New York, in tlie case of The People Lynch, 11 Jt)hnson, 549. But it was agreed 
in that case, that treason might he committed against a state, as by opposing the laws, 
or forcibly attempting to usurp tlie govei^nraent, and be not at the same time merged 
in the crime against the United, States. But levying war against ^ne state is a levying 
pf war against all in their federal cai)acity, and is a crime belonging exclusively to 
the federal government. The limitation of treason against a state in its distinct 
capacity, would seem to be confined to cases in which the open and armed opposition 
to the laws is not accompanied with the intention of suhva-ting the government. How- 
ever, the statute laws in many of the states by their language cover the whole enlarged 
ground ^of treason, and the line of demarcation is not distinctly defined. Sec an able 
^say on this subject in the American Law Magazine, No. 8, for January, 1845. The 
Act of the legislature of New York, 1 N. Y.^R. S. pp. 170, 326, 3d edit., assumes that 
'treason, committed within the state, may be cognizable and punishable by its Igws. 
This was also the doctrine of the Supreme Court of Rhode Island in Doit's trial, and 
is the doctrine of such distinguished elementary writers as Mr. Rawlc and Mr. Ser- 
geant. See Wharton's American Criminal Law, Phil. 1846, pp. 586-592. 

(a) 6 Hail’s Law Journal, 113. 

• \h) Sergeant's Const. Law, \). 272. Virginia Gases. 321, S. C. 

(c) Ex parte PooH Sergeant’s Const. Law, p. 274. ^ 

{d) Haney u. Shaip) 1 Dana’s Kentucky Rep. 442. 
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case arising under an Act of Congress.. Such a jurisdiction 
would require an act of the^tate, and the consent of Congress. 

After these decisions in Virginia, Ohio, Kentucky, and New 
York, the Act of Congress of 8d March, 1815, c.‘ 100,^ may be 
considered as essentially nugatory. That Act vested in the 
state courts, concurrently with the federal courts, cognizance of 
all ‘‘ complaints, suits, and prosecutions for taxes, duties, fines, 
penalties, and forfeitures, arising and payable under a;iy Act of 
Congress, passed or to be passed, for the collection of any direct 
tax or internal duties ; ” and it gave to the state courts, and the 
presiding judge thereof, the same power as was vested in the 
district judges, to mitigate or remit any tine, penalty, or forfeilP 
ure. [a) And here the inquiry naturally suggests itself, can the 
state courts, consistently with those decisions, sustain a crimi- 
nal prosecution for forging the paper 'of the Bank of the United 
States, or for counterfeiting the coin of the United States? 
These are ^^ascs arising under Acts of Congress declaring the 
offence. The state courts have exercised criminal jurisdiction 
over these offences, as offences against the state ; but it is dif- 
ficult to maintain the jurisdiction upon the doctrine of the 
Supreme Coutt of New York, in the case of Lathrop ; and if 
it be entertained, there are difficulties remaining to be defini- 
tively cleared. These difficulties relate to the effbet of a prose- 
cution in one jurisdiction upon the jurisdiction of the concurrent 
court, and to the effect of the executive power of pardon of the 
crime under one government, upon the claim of concurrent 
jurisdiction. (6) ^ 


(а) ,The Act of Congress of February 28th, 1839, c. 36, sec. 3, notwithstanding the 

8tat6 decisions, authorized all pecuniary penalties and forfeitures under the laws of the 
United States,, to be sued for before any court of competent jurisdiction in the state 
or district where the cause of action arises, or the offender may be found. It was seid^ 
in the case of*' Prigg v. Comm, of P. 16 Peters, 539, that the state magistrates '«nig6:, 
if they chose,* exercise powers conferred upon them by Act of Congress, unless pro^ 
hlbiled by state legislation. «' 

(б) In the case of The State v. Handall, 2 Aiken’s Rep. 89, the Supreme Court of 
Vermont decided, in 1827, that the a^ato courts hach^concurrent criminal jurisdiction 
over the offences of counterfeiting afiff passing counterfeit bills of the Bank of the 
United States. And in the case of The State v. Wells, 2 Hill’s S. C. Rep. 687, it 


See mU, p. [890,] notc^fl). 
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was held, that the state courts had concurrent cognizance of the indictable offence of 
opening a letter contrary^to the Act of CongredS, and that Congress might constitu* 
tionally confer such a jurisdiction. On the other hand, it was decided in Missouri, in 
Kattison v. The State, 3 Missouri Rep. 421, that their courts had no cognizance of 
the case of counterfeiting the current coin, and that a statute of the state, providing 
for t^ie cognizance ai^d punishment of such crimes, was void. The doctrine was, that 
the states had no concurrent legislation on the subject, and that the power resided ex- 
clusively in Congress. SS, the constitution of the United States (art. 4, sec. 2) having 
^eclared that persons licld to service or labor in one sti^e, under the laws thereof, and 
©scaping into another, should be delivered up, on claim of the party to whom such 
service or labor might be due ; tlic laws of New York, in furtherance of this duty, 
have provided for the arrest of such fugitives, on luilum corpus^ founded on due proof, 
and fora certificate in favor of the right of the claimant, and delivery of the fugitive 
to him to be removed, liut the fugitive is entitled to his writ of homine repUgiando, 
notwithstanding the Jiabeas rorptts and certificate. N. Y. Revised Statutes, vol. ii. p. 
560, see. 6~20. Sec volume 2d, p. 32, on this point, and see, in American Jurist for 
April, 1837, vol. xvii. pp. 96-113, the substance of the report of the committee on the 
judiciary in the legisb^tiirc of Massachusetts, respecting the validity of the Act of Con- 
gress of February 12th, 1793, providing for the seizure and surrender of fugitive 
slaves. It urges tlie right and duty of providing, by the writ of habeas corpus or of 
replevin, for the trial by jury of the <jue.stion whether the person seized be a freeman 
or a sla\ e Tff(! Apt of Congress authorizes tha owner of the fugitive tiavc, by himself 
or his agent, to scizc^at once the fugitive slave, and carry hhn before a judge of the 
United States, or any magistrate of the county, city, or town, in the state where the 
slave is seized, and upon satisfying the magistrate by proof that the person seized is 
such fugitive slave, lie is to give a certificate, which ‘amounts tcf a warrant to remove 
the slave. This law is generally found to he iiibufiicicnt to give the claimant the 
reqiftitti constitutional protection in his property, or the fugitive due protection of 
his liberty and its oxccutiou meets with omharrassinent in the northern states, and 
, several of them hiive endeavorcil, by local statutes, to supply the deficiency. .The 
constitution of the United States., and the Act of Congress, evidently contemplated 
summary ministerial proceedings, and not the ordinary coarse of judicial investiga- 
tion, Story^s Comm, on the Constitutio\tof the United States, vol. iii. 677. Wright 
V. Deacon, 5 S. & Rawlc, 62. In the last case it was held, that the writ of homine 
replegiando did not lie to try the right of the fugitive to freedom, though on the return 
of the fugitive to the state from which ho tied, his right to freedom might be tried. 
See, further, infra, vol. ii. 32,,notcs, c, d. Ibid. 257, note 6. It seems to he an un- 
settled question whether statute provisions relative to the surrender of fugitives from 
labor, in obedience to the constitution of the United States, be of exclusive jurisdic- 
tjpn in fltho United States, or may be aided by auxiliary statute provisions in the 
stStes. But the case of Prigg v. The Commonwealth of Pennsylvania, 1^ Peterses R. 
539, may Iw) considered as settling the question in favor of the exclusive jurisdiction 
«f the United States. See infra, vol. ii. 32, 248.^ It was theye declared, that ^he 

* Thornton’s case, 11 111. 882. Ifi the iwatter of b^irk, 1 Parker, C^. R. 67. In the matter 
of .Perkins, 2 Oal. 424, an Act which gave remedieain the state courts to the claimants of 
fttgitives was held to be not unconstitutional} but a competent legislative act under the 
police power of the state. It is held in the Supreme Cour^ that Estate enactment, impos- 
ing a penalty on any one who should narbor or secrete a fugitive slave, did not conflict 
with the law of the United States.^ ^Moore Illinois, 14 How. U. S. i8. McLean, J., dis- 
senting. 
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nationivl government, in the absence of all positive provisions to the contrary, was 
bound, through its proper dej)artment,'''lcgi'<hitivc, executive, or judiciary, as the case 
might require, to carry into effect all the rights and duties imposed upon it by the 
constitution. Any legislation by Congress, in a case within its jurisdiction, super- 
sedes all state legislation, and impliedly prohibits it. See Houston o. Moore, 5 
Wheaton, 21, 22. Sturges v. Crowuinshichl, 4 Wheaton, 122, 193, S. P.i 


1 The Act of 1793, providing for the reclamation of fugitives from justice and from ser- 
vice, has, so far as it relates to tlie latter, been amended, and to a considerable extent super- 
seded by the Act of September 18, 1860. The Act of 1850 has repealed, so fllr as concerns 
the penalty, the fourth section of the Act of 179.3. Norris v. Crocker, .13 How. U. S. .429. 

The judicial duties imposed by this Act, are to be performed by any United States 
commissioners who may have the power of arresting or imprisoning for offences against 
the United States; (United States r. Stowell, 2 Curtis, C. C. 153,) by the judges of the 
Circuit and District Courts of the United States, suul of the Superior Courts of territories, 
and by such special commissioners as the respective courts may appoint. 

It is made the dut}’’ of all United States marshals to obey and execute all warrants and 
process of such judges and commissioners: and, after the arrest of any fugitives, ^uch 
officers are liable for an escape with or without their.assent. fhe commissioners are au- 
thorized to appoint suitable persons tt) execute process and warrants. 

When any fugitive has escaped, or shall esctipc, into another state or territory, the 
owner, or his c)uly authorized agent, may pursue and personally arrest s^id fugitive, Or 
may demand a warrant apd arrest fiom the officer having due autiierity; when the fugi- 
tive must be taken before a commissioner or judge, whose duty it is to hear and deter- 
mine the complaint in a summary manner. And upon satisfactory proof to be taken 
before him, or by other satisfactory testimony taken in the state from which the fugitive 
fled, and also affidavits of the identity of the fugitive, and that he owes %.ervice to the 
claimant, and that he escaped, it Is the duty of such judge or commissioner to dcli^pr to 
the claimant a certificate of the proceeding had, with authority to remove the fugitive to 
the place from which he fled. The testimony of the fugitive is not admissible. Any 
assistance rendered to a fugitive to enable him to escape from the claimant, or any ob- • 
struction offered to his arrest, is made penal, and ul'^o .subjects the party to damages at 
the suit of the owner.. Weimor v, Sloane, 6 McLean, 259. 

All citizens are required, when called upon, to render the officers personal assistance 
when they may be resisted in the performance of their duties. No authority, in the exe- 
cution of this Act, is conferred upon any person but the officers of the United States, and 
persons authorized by them. See Moore v. Illinois, 14 How. U. S. 13. Graves v. The 
State, 1 Smith, (Ind.) R. 258. Held, in this oa.se, that the state has no authority to pro- 
scribe the mode in which the claimant shall proceed to arrest the fugitive* 

The Acts of 1793 and of 1850, are examined in Sims's case, 7 Cush. (Mass.) 285; in 
Miller McQuerry, 5 McLean, 469; and in a charge to the grand jury by Mr. Justioe 
Nelson iu the Circuit Court for the Southern District of Now York, 1 Blatchf* 0.®0. 655. 
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LECTURE XIX. 

OF CONj^TITUTIONAL RESTRICTIONS ON THE POWERS OF THE 
SEVERAL STATES. 

We proceed to consider the extent arid effect of certain con- 
stitutional restrictions on the authority of the separate* states. 
As the constitutiofi of the United States was ordained and 
established by .t^e people of the United States, for their own 
government as a nation, and not for the government of the 
individual states, the powers conferred, and tlie limitations on 
power cont&.ined in that instrument, are applicable iX) the gov- 
ernment of the United States, and the limitations do not apply 
to the state governments unless expressed in terms. Thus, for 
instance, the provision in the constitution, that private property 
shall not Tie taken for public use without just compensation, 
was intended solely as a limitation on the exercise of power by 
the government of the United States, and does not apply to the 
state governments, (a) The people of the respective states arc 
left to create such restrictions on the exercise of the power of 
their particular governments, aS they, may think proper; and 
restrictions by the constitution of the United States, on the 
exercise of power by the individual states, in cases not consist- 
ent with the objects a'hd policy of the powers vested in th.e 
Union, are expressly enumerated.^ 

No state,” says the constitution, (b) shall enter into any 

* 

(а) Barron v. The Mayor and City Council of Baltimore, 7 Peters’s U. S. Roy. 
2^. See, also, In the matter of Smith, 10 Wendell, 449. 

(б) Art. 1, sec. 10. 

. ' Although no state can be permitted to establish a permanent military government, 
yet n state may use its military power to put down an armed insurrection, too strong to bo 
controlled by the civil authority. LutJjfer v. Borden, 7 Bo#. U. S. 1. ,The interests in- 
volved In this ease are of unusual importance, extending to the mnd^efitul principles of 
the government, and they received a thorough and profound discussion. 
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treaty, alliance, or confederation ; grant letters of marque and 
reprisal ; coin money ; emit bills of credit ; make ahy thing but 
gold and silver coin a tender in payment of debts ; pass any 
bill of attainder, ex post facto law, or law impairing the obliga- 
tion of contracts ; or grant any title of nobility. No state 
shall’, without the consent of Congress, lay a^ly imposts or duties 
on imports or exports,^ except what may be absolutely necessary 
for executing its inspection laws, nor lay any duty on tonnage, 
keep troops or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign 
power, or engage in war, unless actually invaded, or in such 
imminent danger as will not admit of delay.” 

Most of these prohibitions would seem to speak for them- 
selves, and not to stand in need of exposition. ^ I shall confine 
myself to those cases in which the interpretation and exteni of 
some of these restrictions have been made the subject of judi- 
cial investigation. • 

Bill, of m Bills of credU. 

credit. Bills of Credit^ within the purview of the constitu- 
tion of the United States, prohibiting the emission of 
*408 them, are declared *to mean promissory notes, or bills 
issued by a state government, exclusively on the credit 
of the state, and intended to circulate through the community 
for its ordinary purposes as money redeemable at a future day, 
and for the payment of which the faith of the state is pledged, {a) 


(a) Craig v. The State of Missouri, 4 Peters's U. S. Rep. 410. In the case of 
Briscoe' v. The Bank of Kentucky, 1 1 Peters, 257, the question what were hilh of 
credit of which the emission was prdliibited to the staes, was extensively discussed. 
They were defined to bo paper issued by the authority of a state on the faith of the state^ 
and designed to circulate as money ; and under this definition it was adjudged, that a 
bank of the state of Kentucky, established in the name and on behalf of «the state, 
under the direction of a president and twelve directors chosen by the Jogislature, and 
the bank exclusively the property of the state, and with a capital of millions, 'and 
wKh authority to issue notes payable to bearer on demand, and receive deposits a&d 
make loa.ns ; and the notes of which bank, by a subsequent Act, M^re to be received 
on executions by plaintiff, and if r 9 fuscd, farther ^proceedings to be delayed on the 
judgment for .two years, teas not witftin the prohibition of the constitution of the lifted 
i$tate$ against the emission of bills of credit. Mr. Justice Story dissented from this 
decision, and said that the lafe Chief Justice Marshall was of opinion with him, when 
the same wna l^oro the court, and argued at a preceding. tenn } and he further 
said, that he woui^lkot distinguish the case in principle from that of Craig v. The 
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The prohibition does not therefore apply to the notes of a state 
bank, drawn on the credit of a particular fund set apart for the 
purpose, (a) Through all our colonial history, paper money 
was much in use ; and from the era of our independence down 
to the date of the constitution, bills of credit, issued under the 
authority of the confederation Congress, or of the individual 
states, and intended for circulation frorp hand to hand, were 
universally denominated paper money ; and it was to bar the 
governmental issues of such a delusive and pernicious substi- 
tute for cash, that the constitutional prohibition was introduced. 
The issuing of such bills, by the state of Missouri, under the 
denomination of certificates^ was adjudged to be uncouj^^titu- 
tional, though they were not made generally a legal tender, but 
they were, nevci^heiless, made receivable in payment of taxes, 
and by all civil and military officers in discharge of salaries and 
fees of olfice. Instruments, however, issued by or on behalf of 
a state, binding it to pay money at a future day, for services * 


State of Missouri. Jt appears to me, with great }5ul)misfeion to the Supreme Court, 
that this decision essentially overrules the case of Craig, and greatly impairs the force 
and value of the constitutional prohibition, in the case of Linn v. State Bank of 
Illinois, I Scammon’s U. 87, cloculed by the Supreme Court of that state in 1833^ it 
appeared that the State Bank of Illinois was owned by the state, and authorized to 
issue notes or hills in small sums from twenty dollars to one dollar, drawing interest, 
and rcceival)le in payment of debts due to the state ; and that the legislature were 
pledged to redeem the bills, and oreclitors were stayed from collecting their debts for 
throe years, unless they would receive the hills in psiymcnt. The court held, that the 
analogy was so striking between that institution and the Missouri loan office, as to 
render the decision in Craig v. The State of Missouri in point, and binding on the 
states ; and, consequently, it was adjudged that the Act establishing tlie State Bank 
of Illinois was uneonstiiution^l, and its notes void. And in the case of McFarland 
The State Bank, 4 Arkansas H. 44, the Supreme Court of Arkansas held itself 
bound and concluded by the decision in Briscoe v. The Bank of Kentucky, though it 
was admitted to be inconsistent with the doctrine and decision in the prior case of 
Craig w. 'I'he State of Missouri. The court evidently regretted that the <msc of Craig 
bad been overruled, as it contained the sound and true constitutional doctrine, , The 
l^ank of Arkansas stood on the same ground, and had the. same essential qualiij^s, 
and its notes were bills of credit within the decision of Craig, and not bills of credit 
within the decision of Briscoe, an^, the letter decision tliey hold themselves hound to 
obey.i ' • 

(a) Billis ade. The State, 2 M’Cord’s Hep. 12. 

1 The principle of Briscoe v, The^Bank of Kentucky was reaffirmed in Barrington v. 
Bank of Alabama, 18 How. U. S. 12. * 

VOL. I. • W 
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actually received, or for money borrowed for present use, were 
declared not to be bills of credit, within the meaning of the 
constitution, (a) 

Expoit (2.) No state can pass any ex post facto law. 
fofiUi laws. Calder v. BuU^ {h) the question on the meaning 

of an.ea; post facto law, within the prohibition of the constitu- 
tion, was extensively cjiscussed. 

The legislature of Connecticut had, by a resolution or law, 
set aside a decree of the Court of Probates, rejecting a will, and 
directed a new hearing before the Court of Probates, and the 
point was, whether that resolution was an ex post facto law 
prohibited by the constitution of the United States. 

It was held, that the words ex post facto laws were technical 
expressions, and meant every law that made an act done 
before the passing of the haw, and which was innocent 
*409 when *done, criminal; or which aggravated a crime, 
and<^made it greater than it was when committed; or 
which changed the punishment, and inflicted a* greater punish- 

(а) Craig v. The State of Missouri, nh. sup. Mr. Justice Story, in his Comi)ien- 
tarics on the Constitution, vol. iii. j). 19, seems to be of opinion, tliat, independent of 
long-continued practice from the time of the ‘adoption of the constitution, the states 
would not, upon a sound construction of the constitution, if the question was res 
integray be authorized to incorporate banks, with a power to circulate bank paper as 
currency, inasmuch as they are expressly prohibited from coining money. Ho cites 
the opinions of Mr. Webster, of the Senate of the United States, and of Mr. Dexter, 
formerly Secretary of War, on the same side. But the equal, if not the greater au- 
thority of Mr. Hamilton, the earliest Sccrett.ry of the Treasury, may bc^ cited in sup-, 
port of a different opinion, and the contemporary sense and uniform practicAi of the 
nation are decisive on the question. Bank paper, like checks and negotiable notes, 
circulates entirely upon private credit, and is not a coercive circulation. It is at every 
person’s option to receive or reject it. The constitution evidently had in view bills 
of credit issued by law, in the name and on the credit of the state, and intended for 
circulation from hand to hand as money, and of which our history furnished so many 
pernicious examples. The words of tfjc constitution are, that no state shall ^mit bills 
of credit. The prohibition docs not extend to bills emitted by individuals, singly' or 
collectively, whether associated under a private agreement for banking purposes, as 

the case with the Bank of New York prior to its earliest charter, in the winter of 
1791, or acting under a charter of incorporation, so long as the state lends not its 
credit, or obligation, or coercion, to sustain tHe circfilation. In the case of Briscoe v. 
The Bank of the Commonwealth of ^Kentucky, this question was put at rest, by the 
opinion of the court, that there was no limitation in the constitution on the power of 
the states to incoi;poratc banlr^, and 'their notes were not intended to be inhibited, 
nor were considered as bilS of credit. 1 1 Peters, 257, 345-349. 

(б) 3 Dallas, 38#. 
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ment than the law annexed to the crime when committed ; or 
which altered the legal rules of evidence, and received le*ss or 
different testimony than the law required at the time of the 
commission of the offence, in order to convict the offender. 
The Supreme Court concluded, that the law or resolution of 
Connecticut was within the letter or intention of the pro- 
bibition, and was, therefore, lawful, (a) Afterwards, in Fletcher 
V. PeCk^ (b) it was observed, that an ex post facto law was one 
which rendered an act punishable in a manner in which in was 
not punishable when it was committed. This definition is dis- 
tinguished for its comprehensive brevity and precision, and it 
extends to laws passed after the act, and affecting a person by 
way of punishment of that act, either in his person or estate. 
Ex post facto Jaws relate to penal and criminal proceedings, 
wlich impose punishments or forfeitures, and not to civil pro- 
ceedings, which alfeet private rights retrospectively. Retrospec- 
tive lawslind state laws, devesting vested rights, uiiless ex post 
facta, or impahing the obligation of contracts, do not fall with- 
in the prohibition contained in the constitution of the United 
States, however repugnant they may be to the principles of 
sound legislation, (c) 

(3.) No stale can. control the exercise of any author- 
ity under the ' federal government. over the fed- 

The state legislatures cannot annul the judgments, 
nor determine the extent of the jurisdiction, of the courts of the 
Union. .This was attetnpted fey the legislature of Pennsylvania, 
and declared to be inoperative and void by the Supreme Court 
of the United States, in the case of The United States v. 
Peters, (d) Such a power as we have heretofore seen, 
necessarily resides in the supreme judicial tribunal* of *410 
the nation. It has also been adjudged, that no state 
dourt has authority or jurisdiction to enjoin a judgment of the 
^Circuit Court of the United States, or to stay proceedings 
under it. This was attempted by a state court in Kentucky, 

(a) Strong v. Tho State, 1 Blackford's Ind. 'Bep. 193, S. P. 

^ (h) 6 Cranch, 138. 

.(c) Calder v. Bull, 3 Dallas, 38C^ Sattcrlce v. Majfhewson, 2 Peters’s U. S. Rep. 
413. Watson v. Mercer, 8 Ibid.^88. • * 

{d) 6 Crouch, 115. 
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and declared to be of no validity by the Supreme Court of the 
United States, in ikTJKm v. Voorhies, (a) No state tribunal 
can interfere with seizures of property made by revenue officers, 
under the laws of the United States ; nor interrupt, by process 
of replevin, injunction or otherwise, the exercise of the authority 
of the federal officers ; and any interventioq, of state authority 
for that purpose is unlawful This was so declared by the 
Supreme Court in Slocum v. Mayberry, (b) Nor can a state 
court issue a mandamus to an officer of the United States. 
This decision was made in the case of M Chiny v. SilHman, (c) 
and it arose in consequence of the Supreme Court in Ohio 
susti^ining a jurisdiction over the register of the land office of 
the United States, in respect to his ministerial acts as register, 
and claiming a right to award a mandamus ip that officer to 
compel him to issue a final certificate of purchase. The prin- 
ciple declared by the Supreme Court was, that the official con- 
duct of antofficer of the government of the United 'States can 
only be controlled by the power that created hifn. 

If the officer of the United States who seizes, or the court 
which awards the process to seize, has jurisdiction of the sub- 
ject-matter, then the inquiry into the validity of the seizure 
belongs exclusively to the federal courts. But if there be no 
jurisdiction in the instance in which it it is asserted, as if a mar- 
shal of the United States, under an execution in favor of the 
United States against A, should seize the person or property 
of B, (d) then the state courts have jurisdiction to protect the 
person and the property so illegally invaded ; and it is to be 
observed that the jurisdiction of the state courts in 
*411 Rhode Island was admitted by *the Supreme Court of 
the United States, in Slocum v, Mayberry^ upon that 
very ground. 


(*) 7 Cranch, 279. ^ • 

{h) 2 Wheaton, I, Any restraint by state authority on state officers in the exe<jn- 
tion of the process of their courts, altogether inoperative upon the officers of the 
United States in the execution of thef^'mandates which issue to them. J«» 

in McNutt V. Bland, 2 How. U. S. 17. " ^ • 

(c) 0 Wheaton, 598. ' .[ * 

(d) Bruen v. O^en, 6 Ilalsted, 370. Dunn t;. Vail, 7 Martia*B Douisiaiia Bop. 

416. ' * 
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In the case of The United States v. Barney^ (a) the district 
judge of Maryland carried to a great extent the exemption 
from state control of officers or persons in the service of the 
United States, and employed in the transportation of the mail. 
He held, that an innkeeper had no lien on the horses which he 
had fed, and whicU were employed in the transportation of the 
mail. The Act of Congress of March, 1790, prohibited all wilfal 
obstruction of the passage of the mail ; and a claim for debt 
would not justify the stopping of the mail, or the means neces- 
sary to transport it, either upon principles of common law, or 
upon the statute. The judge stated, in this case, that even a 
stolen horse found in the mail stage could not be seized,; nor 
could the driver, being in debt, or having committed an offence, 
arrested, in .such a way as to obstruct the passage of the 
mail. But in a subsequent case in the Circuit Court of Penn- 
sylvania, (d) it was held, that the Act of Congress was not to be 
so constnfed as to endanger the public peace and aafety. The 
carrier of the hiail, driving through a populous city with dan- 
gerous rapidity, and contrary to a municipal ordinance, may be 
stopped, and the mail temporarily detained by an officer of the 
city. So, if the officer had a warrant against a felon in the 
stage, or if the driver should commit murder in the street, and 
then place himself on the mail stage box, he would not be pro- 
tected from arrest, though a temporary stoppage of the mail 
might be the consequence. The public safety in one case is of 
more moment than the publfb inconvenience which it might 
produce in the other, (c) 

But while all interference on the part of the state authorities 
with the exercise of tlfb lawful powers of the national government 
has been, in most cases denied, there is one case in which 
any cpntrol by the federal over the state * courts, other *412 ^ 
tlian by means of the established appellate jurisdictflon, 

^has equally been prevented. In Diggs and Keith v. Wol- 


(a) 3 Hairs Law Journal, 128. 

^ {b) United States v. Hart, I Peters’s Cir. Rep. 390. 

(c) A toll-gate keeper, on a uaticyial road passing ||irough a state, cannot stop the 
coach carrying the United Statoj mail, for a refusal to pify toll. *Tiie remedy, if any, 
is by action against the contractor. Hopkins t>. WJits & Sercr. 163. 

• ^9 * 
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cottf (a) it was decided generally, that a court of the United States 
could not enjoin proceedings in a state court; and a decree of the 
Circuit Court of the United States for the district of Connecti- 
cut was reversed, because it had enjoined the parties from pro- 
ceeding at law in a state court. So in Ex parte Cabrera^ (b) it 
was declared, that the circuit courts of the United States could 
not interfere with the jurisdiction of the courts of a state. 
These decisions are not to be contested ; and yet the district 
judge of the northern district of New York, in the spring of 
1823, in the case of Lansing and Thayer v. The North River 
Steamboat Company^ enjoined the defendants from seeking in 
the state courts, under the Acts of the state legislature, the rem- 
edies which those Acts gave them. This would appear to have 
been an assumption of the power of control over the juriscjic- 
tion*of the state courts, in hostility to the doctrine of the Su- 
preme Court of the United States, (e) In the case of Kennedy 
V. Earl of Gasillis^ {d) an injunction had been unwarily granted 
in the English Court of Chancery, to r6strain a’^party from pro- 
ceeding in a suit in the Court of Sessions in Scotland, where the 
parties were domiciled. It was admitted that the Court of Ses- 
sions was a court of competent jurisdiction; and an independent 
foreign tribunal, though subject to an appeal like the Court of 
Chancery, to the House of Lords. If the Court of Chancery 


(a) 4 Cranch, 179, S. P. In Kittmlgc li* Emerson, in Sup. Court of New JIamp* 
shire, July term, 1844, 15 New Hampshire U. 227, and in Dudley’s case, C. C. U. S. 
for Pennsylvania, 1 Pennsylvania Law Journal, 302. Carrell i*. F. & M. Bank, Har- 
rison, Mich. Ch. B. 197. Neither the United States nor the state courts can interfere 
or control the operations of each other. The courts of the United States can oply 
interfere by their appellate jurisdiction, and the state courts have no power to interfere 
by injunction. 3 Story’s Comm, on the Constitution, 621-626. 

(5) 1 Wash. Cir. Rdp. 232. United States u. French, 1 Gallison, I, S. P.' ^ 

(c) The assumed jurisdiction was not afterwards sustained; and a bill in equity in 
a state court for an injunction, though against an alien or citizen of another state, was 
heM not to be such a suit as was removable to a Circuit Court of the United States^]. 
1 Paige^s Ch. R. 183. 

(d) 2 Svranst. Rep. 313. But in 'the subscquenl case of Bushby ». Munday, 5 

Mad. Ch, Rep. 297, the Vice-Chancellor granted an injunction, under special clr? 
cttm«»tancc8, to restrain proceedings in the Court of Cessions in Scotland:. TheN^ 
York Court of Chancery has Cisclaimed any .su(<j jurisdiction, in respect to a fbreign 
suit previously commenced, though it were in possersion of junsdictiou Oyer the per- 
son of the party. Mead v. li^erritt, l Paige, 402. ^ 



THE UKITfil) STATES. 


463 


LEC. XIX.] 

could in that way restrain proceedings in the Court of Sessions, 
the sessions might equally enjoin proceedings in chancery, and 
thus stop all proceedings in either court. Lord Eldon said he 
never meant to go further with the injunction than the property 
in England ; and he, on motion, dissolved it in toto. (a) 

* (4.) No state %an pass any law impairing the obit- * 413 
gation of contracts. . 

We come next to a prohibition of great moment, no state can 
and affecting extensively and deeply the legislative 
authority of the states. There is no prohibitory clause coiitnict«. 
in the constitution which has given rise to more various and 
able discussions, or more protracted litigation, than that which 
denies to any state the right to pass any law impairing the 
ol^igation of contracts. I shall endeavor to give a full and 
accurate view of the judicial decisions defining and enforcing 
this prohibition. 

The case of Fletcher v. Peck^ (b) first brought this^ prohibitory 
clause into direct discussion. The legislature of Georgia, by an 
Act of 7th of January, 1795, autliorized the sale of a large tract 
of wild land, and a grant was made, by letters patent, in pursu- 
ance of the Act, to a number of individuals, under the name of 
the Georgia (^ompany. Fletcher held a deed from Feck for a 
part of this land, under a title derived from the patent ; and in 
the deed Peck had covenanted that the state of Georgia was 
lawfully seised when the Act was passed, and had good right to 
sell, and that the letters pateht were lawfully issued, and the 
title has not since been legally impaired. The action was 
for breach of covenant; and the breacli assigned was, that 
the letters patent wefe void, for that the legislature of Georgia, 
by Act of 13th February, 1796, declared the preceding Act to 
be niUl and void, as being founded in fraud and corruption. 
One of the questions presented to the Supreme Court upon 
jthe case was, whether the legislaturp of Georgia could con- 


(a) It has b^en assumed and iftsorted by oilh;ial authority, that the judicial power 
of the United States had no power to enjoin th? executive branch of the government 
fpm the execution of a constitutional duty or of a constitutional law, any more than 
they could arrest the legislature itsotf in passing the la#r Opiniops of the Attomeys- 
Gehoral, July 27, 1824, vol. i. 60J, 508. 

{h\ 6 Cranch. 87. 
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stitutionally repeal the Act of 1795, and rescind the sale made 
under it. 

*414 * The court declared, that when a law was in its nature 

& contract, and absolute rights have vested under that 
contract, a repeal of the law could not devest those rights, nor 
annihilate or impair the title so acquired. grant was a con- 
tract within the meaning of the constitution. The words of 
the constitution were construed to comprehend equally executory 
and executed contracts, for each of them contains obligations 
binding on the parties. A grant is a contract executed, and a 
party is always estopped by his own grant. A party cannot 
pronounce his own deed invalid, whatever cause may be as- 
signed for its invalidity, and though that party be the legislature 
of a state. A grant amounts to an extinguishment of the right 
of the grantor, and implies a contract not to reassert that right. 
A grant from a state is as much protected by the operation of 
the provision of the constitution, as a grant from one indi- 
vidual to another ; and the state is as much inhibited from 
impairing its own contracts, or a contract to which it is a party, 
as it is from impairing the obligation of contracts between two 
individuals.^ It was accordingly declared, that the estate held 
under the Act of 1795, having passed into the hands of a bond 
fide purchaser for a valuable consideration, the state of Georgia 
was constitutionally disabled from passing any law whereby 
the estate of the plaintiff could be legally impaired and ren- 
dered void. * 

The next case that brought this provision in review before 
the Supreme Court, was that of The State of New Jersey v. 
Wilson* {a) It was there held, that if ‘the legislature should 


(a) 7 Cra*«ch, 164. In Brewster v. Hough, 10 N. H. Rep. 138, it was held that 
, the legislature of a state could not effectually devest itself of the power of taxation, for 


1 The state of Arkansas chartered a bank, of, which, it owned all the stock, and provided 
in the charter that the bills of the bai^ should be received in paymentJ*of debts due the 
state; held, that a repeal of that provision could not impair the obligations of the state 
to receive bills issued prior to the repeal in payment of debts duo the Estate. WoodrU^ v. 
Trapnal, 10 How. S. 100^. I»aup v. Drew; Id. 218. What Is an impairing of a contract 
is discussed in Balt^ore & S. U. Co. v, Nesbit, 10 JIow. U. S. 396. Butler v. Pennsyl- 
vania, Id. 402. East Hartford r. Hartford Bridge Co., Id. 611. See po$t^ Vok' iii. 
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declare bylaw, that certain lands, to be thereafter purchased, 
for the use of the Indians, should not be subject to any tax, 
such a legislative act amounted to a contract, which could hot 
be rescinded by a subsequent legislation. In that case, the 
colonial legislature of New Jersey, in 1759, authorized 
the purchase of laaids for the Delaware * Indians, and ^415 
made that stipulation. Lands were accordingly pur- 
chased, and conveyed to trustees for the use of the Indians, and 
the Indians released their claim to other lands, as a considera- 
tion for this purchase. The Indians occupied these lands until 
1803, when they were sold to individuals under the authority of 
an Act of the legislature, and, in 1804, the legislature repealed 
the Act of 1758, exempting those lands from taxation. The 
Act of 1758 Wiifi held to be a contract, and the Act of 1804 was 
held to be a breach of that contract, and void under the consti- 
tution of the United States. 

The Sif|>reme Court went again, and more largely, into the 
consideration oi' this delicate and interesting constitutional doc- 
trine, in the. case of Terrel Taylor, [a) It was there held, 
that a legislative grant, competently made, vested an indefeasi- 
ble and Irrevocable title. There is no authority or principle 
which could support the doctrine, that a legislative grant was 
revocable in its own nature, and held only durante bene placito. 
Nor can the legislature repeal statutes creating private corpora- 
tions, or confirming to them property already acquired under 
the faith of previous laws, anePby such repeal vest the property 


it was essentially a power of sovereignty or eminent domain, and the court consid- 
ered the case of New Jersey Wilson might be sustained on the ground that it was 
in the nature of a treaty with the Ipdians. Ch. J. Marshall, in the case of Providence 
Bank v. Billings, 4 Peters, 561, considered that it was not to bo inferred, without pos- 
itive stipulation, that a state had agreed to relinquish its pow^ of taxation. But in 
Gordon v. Appeal Tax Court, 3 How. U. S. 133, it was adjudged that ffie legislature 
of a state might make a binding contract not to be impaired, to refrain from imposing 
4ny tax upon a bank or its stockholders. This would seem to remove the dcnibt 
suggested in the case in New Hampshire, and to show that a state may, in relation to 
any particular subject, and for reasons (ff piiblic^policy or consideration, contract that 
the sovereign power shall not be exercised. •This point is ably dis'eussed in the 
American Law Magazine for January, 1846, art. 4. State Bank of Ohio v. Knoop, 
l^^How. XJ. S. 369. And see Ohi^ L. Ins. & Trus^Co. n. Debolt, 16 How. XJ. S. 
fl6. . • * 

(a) 9 Craneb, 43. 
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in others, without the consent or default of the corporators. 
Such a proceeding would be repugnant to the letter and spirit 
of the constitution, and to the principles of natural justice. 

But4t was in the great case of Dartmouth College v. Wood^ 
Ward^ (a) that the inhibition upon the states to impair by law 
the obligation of contracts, received the in^st elaborate discus- 
sion, and the most efficient and instructive application. It was 
there held, that the charter granted by the British crown to 
the trustees of Dartmouih College in 1769, was a contract 
within the meaning of the constitution, and protected by it; 

and that the college was a private charitable institution 
*416 not liable to the control of the legislature ; * and that the 
Act of the legislature of New Hampshire, altering the 
charter in a material respect, without the consent of the cor- 
poration, was an Act impairing the obligation of the charter, 
and consequently unconstitutional and void. 

The chief justice, in delivering the opinion of the court, 
observed, that the provision in the constitutioii never had been 
understood to embrace other contracts than those which respect 
property, or some object of value, and confer rights which may 
be asserted in a court of justice. Dartmouth College was a pri- 
vate eleemosynary institution, endowed with a capacity to take 
property for objects unconnected with government, and its funds 
were bestowed by individuals on the faith of the charter, and 
those funds consisted entirely of private donations. The corpo- 
ration was not invested with any portion of political power, nor 
did it partake, in any degree, in the administration of civil 
government. It was the institution of a private corporation for 
general charity. The charter was a contract to which the 
donors, the trustees of the corporation, and the crown, were the 
original parties, and it was made on a valuable consideration, 
for the security and disposition of property. The legal interest, 
in every literary and charitable institution, is in trustees, and to 
be asserted by them, and they claim or defend in behalf of the 
religion, charity, and education, for which the corporation was 
created, and the private donations made. Contracts of this 
kind, creating these charitable institutions, are most reasonably 



(a) 4 Wheaton, 518. 
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within the purview and protection of the constitution. This 
contract remained unchanged by the Revolution ; and the duties, 
as well as the powers of the government, devolved on the people 
of New Hampshire ; but the Act of that state which w^s com- 
plained of, transferred the whole power of governing the college, 
from trustees app^ntcd according to the will of the founder 
expressed in the charter, to the executive of New Hampshire, 
The will of the state was substituted for the will of the donors, 
in every essential operation of the college. The charter 
was reorganized in such a manner as *to convert a lit- *417 
erary institution, moulded according to the will of its 
founders, and placed under the control of private literary men, 
into a machine entirely subservient to the will of government. 
This was, consequently, subversive of that contract, on the faith 
of which the donors invested their property ; and the Act of the 
legislature of New Hampshire was therefore held to be repug- 
nant to thff constitution of the United States.^ • 

The same coiirse of reasoning, and leading to the same con- 
clusion, was adopted and expressed by some of the other judges. 

In the opinion given by Judge Story, he added some new and 
interesting views of the nature of the contracts which the con- 
stitution intended to protect. He denied the power of the 
legislature to dissolve even the contract of marriage, without a 
breach on either side, and against the wishes of the parties. A 
dissolution of the marriage obligation, without any default or 
assent of the parties, may as well fall within the prohibition of 
the constitution, as any other contract for a valuable considera- 
tion. A man has as good a right to his wife as to the property 
acquired under a marriage contract; and to devest him of that 


4 See State v. Heyward, 3 Uich. K. 389. See, also, Toledo Bank v. Bond, kOhio St. 622. 
It is held in this ciise that the clmrter of a private corporation ia not n contract within the 
(|ihibition of the constitution of the United States; and it is denied that the contrary doc- 
trine received the sanction of a majority of the court in the Dartmouth College case. * 

A state, it seems, has no autliority to impair rights acquired under a construction given 
to an Act. Larabertson i>. Hogan, i Barr^ R. 22. • ' * 

Where the state parts with property, even by gilt, it is a contract not to impair the rights 
so^acquired. Commercial Bank of Natchez v. Chambei's, 8 Smedes & Marsh. R. 9. So a 
statute to confirm a vendee’s title by jhe deed of a fem^ covertj inefTectual when made, 
has been held to bo invalid, as impairing the obligation of dbntractsl^ Pearce v. Patton, 
7 B. Mon..R. 162. 
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right without bis default, and against his will, would be as fla- 
grant ^ violation of the principles of justice, as the confiscation 
of his estate, (a) .The prohibitory clause he also considered to 
extend to other contracts besides those where the parties took 
for their own private benefit. A grant to a private trustee, for 
the benefit of a particular cestui que trusty ^pr for any special, 
private or public charity, cannot be the less a contract, ^because 
the trustee takes nothing for his own benefit. Nor does a pri- 
vate donation, vested in a trustee fox objects of a general nature, 
thereby become a public trust, which the government may, at 
its pleasure, take from the trustee. Government cannot revoke 
a grant even of its own funds, when given to a private person, 
or to a corporation, for special uses. It has no other remaining 
aulhority but what is judicial, to enforce the proper 
*418 administration of the trust. Nor *is a grant less a con- 
tract, though no beneficial interest accrues to the pos- 
sessor. Many a franchise, whether corporate or nat, may, in 
point of fact, be of no exchangeable value to the owners, and 
yet they are grants within the meaning and protection of the 
constitution. All incorporeal hereditaments, as immunities, 
dignities, offices, and franchises, are rights deemed valuable in 
law,^ and whenever they are the subject of a contract or grant, 
they are just as much tvithin the reach of the constitution as 
any other grant. All corporate franchises are legal estates. 
They are powers coupled with an interest, and corporators have 


(a) In Maguire v. Maguire, 7 Dana’s Ken. Rep. 184, Ch. J. Robertson considered the 
contract of marriage to be sui generis, and unlike ordinary or commercial contracts. 
It was publici juris, and created by the public law, subjeot to the public will, and not 
to that of the parties, who could not dissolve it by mutual consent. It was much 
ihore than a contract. It established fundamental domestic relations, and he did not 
think it was embraced by the constitutional interdiction of legislative Acts impairing 
the obligatioif'of contracts. This appears to bo the soundest construction of the coSi- 
stitational provision alluded to.'^ 


1 Public oj99ces have not in this country the character of grants ; nor is there any con- 
tract with government respecting their tenure or emoluments within the protection of tho 
constitution* Butler v, Pennsylvania, ‘fo How. U. S. 402; Oonner v. Mayor, &c. of New 
York, 1 Seld. 2$5; Coffin v. State, 7 Porter, (Ind.) 167. 

2 To the same effect is the ppinion of Mason, , in White e. White, 6 Barb. 474, arid 
the case of Noel ir. Jawing, 9<]^nd. 87. Tho court of Florida considers tho marriage con* 
tract as within th4^ pi11»t^ctloa of the constitution. Ponder e. Graham, 4 Florida R. 23. 
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vested rights in their character as corporators. Upon this doc- 
trine it was insisted, that the trustees of Dartmouth College had 
rights and privileges under the charter, of which they could not 
be devested by the legislature without their consent. 

The Act of the legislature did impair their rights, and vitally 
affect the interest® of the college under the charter. If a grant 
of franchise be made to A, in trust foj a sj>ecial purpos(‘, the 
grant cannot be revoked, and a new grant made to A, B, and 
C, for the same purpose, without violating the obligation of the 
first grant. If property be vested by grant in A and B, for the 
use of a general charity, or private eleemosynary foundation, the 
obligation of the grant is impaired, when the estate is taken 
from their exclusive management, and vested in them in com- 
mon with ten gther persotis. 

I have thus stated the substance of the argument of the 
Supreme Court in this ‘celebrated case, and it contains one of 
the most full and elaborate expositions of the (5onstitutional 
sanctity of coiitracts to be met with in any of the re])orts. The 
decision in that case did more than auy/Dther single act, pro- 
ceeding from the authority of the United States, to throw an 
irnjncgnable barrier arountl all rights and franchises derived 
from the grant of government-; and to give solidity and invio- 
lability to the literary, charitable, religions, and commercial in- 
stitutions of our country. 

* The same prohibitory clause in the constitution came * 419 
again under discussion in the^case of Green v. Biddle, [a) 

It was observed by the court, that the objection to a law, on 
the ground of its impairing the obligation of con tracts, 'could 
never depend upoir^he extent of the change which the law 
effects in it. Any deviation from its terms, by postponing or 
accelerating the period of performance which it prescribes, im- 
jposing conditions not expressed in the contract, of dispensing 
with the performance of those which are expressed, however 
minute or apparently immaterial in their effect upon the con- 
tract, or upon any part* or parcel ^of it, impairs its obligation. 
To deny any remedy under a cl5ntract, or by burdening the 


(tt) 8 Wheaton, 1. 4 Miller^ La. Rep. 94, S. P. See, alj»*^roiison v. Kinzie, 
1 How. U. S. 311, and t®^a, vol. iv. 434, S. P. 

VOL. I. to 
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remedy with new conditions and restrietions, to make it useless 
or hardly worth purstiing, is equally a violation of the constitu- 
tion. (a) Upon this principle it is, that if a creditor agrees with 


{a) It seemed to be admitted, in the case of Bronson v. Kinzie, that tlicre mi^ht bo 
legitimate alteniiions of the remedy, if they did not serioocly impair the remedy. 
Something to the same extent wtts said by Ch. J. Marshall, in Sturges v. Crownin- 
shicld ; but the admission is rather dangerous, from its liability to misconstruction and 
abuse ; and still more so is the language of the court in the case of Evans v. Mont- 
gomery, 4 Watts & Serg. 218. In the case of Woodfin w. Hooper, 4 Humph. Tcnn. 11. 
13, it was held, that the right of the creditor to imprison a debtor, existing at the time 
of tlic formation of the contract, wa.s no part of the contract, and that remedy might 
afterwards he repealed, and the defendant even discharged from prison, under an exe- 
cution ij/)on the contract. But to take away, by legislative act, the existing remedies 
for enforcing the obligation of the contract, so as to leave the creditor without redress, 
would be a mockery of justice, and repugnant to the constitution of the United States. 
The courts do. not undertake to go so far, nor do they undertake .to draw the line be- 
tween remedies that may and remedies that may not be taken away. The danger is, 
that the permission may be used so as to abolish all cflficieTit remedies — Utor pprmisso — 
et demo imam, deim etiam mum; dam cadat. It is unfortunate that the looilfe language, 
in some eases, of the Supreme Court of the United States, has er^ouraged the state 
legislatures to deal in discretion with lawful remedies existing when contracts were, 
made.i The better doctrine is, that all effectual remedies affecting the interests and 
rights of the owner, cjtisting when the contract was made, become an essential ingre- 
dient in it, and are parcel of the creditor’s right, and ought not to be distuVbed. The 
constitution of New Jersey of 1844, (art. 4, sec. 7,) declares, that the legislature shall* 
not deprive a party of any remedy for enforcing a contract which existed when the 
contract was made. This is a wise provision, giving additional and material securi- 
tie.s to the sanctity and efficacy of contracts. All suspension by statute of remedies, 
or any part thereof, existing when the contract was made, is more or less impairing its 
obligation. The true doctrine of the constitution on this subject is to be found in 
Bronson v. Kinzie, McCracken v. Haywood, and Lancaster Saving Institution v. 
Ileizart, infra^ vol. iv. p. 434, n. a. In the case of Chadwick v. Moore, 8 Watts 
& Serg.*49, it was held,* that a statute of Pennsylvania, in 1842, suspending for a year 
a sole on execution for less than two thirds of the appraifjed value, was not unconsti- 
tutional. Mr. Ch. J, Gibson, who delivered the opinion of the court, seemed to hold, 
that a temporary restraint on the remedy, when not to an unreasonable degree, was 
within the sound discretion of the legislature, and he preferred such a qualified doc- 


1 The rights of .the states to regulate and modify the remedies upon contracts, has been 
agairfallirmed in the Supreme Court of the United States. In The Bank of the State of Ala- ' 
bama v. Dalton, 9 How. U. S. 522, ifwas held, that a state law, enacting that all judgments 
which hud been obtained in any other .state prior to its should be barred, .unless 

suit was brought upon the judgment witklii two years, was declared to relate solely to the 
remedy, and to be valid. The principle has been affirmed under a variety of circum- 
stances in the state courts. Newton v. Tibbatts, 2 Eng. K. 160. Bronson v, Newberryf 
2 Doug. (Mich.) R. ^ Rock^weH v. Hubbell, 2 Ddlig. (Mich.) R. 197. This last case 
carrie.s the doctrine to |U extreme, for it decides that an exemption of a part of the debtor’s 
property from payments of his ^tebts merely affects the renjedy. See, also, Tarpley 
V. Hamer, 9 Sniedes & fiarsh. R. 310. Bruce v. Schtiyler, 4 Gilm. R. 221. 
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his debtor to postpone the day of payment, or in any other way 
to change the terms of the contract, without the consent of the 
surety, the latter is discharged, although the change was for his 
advantage.^ 

The material point decided in that case was, that a compact 
between two st£|^es was a contract within the constitutional 
prohibition. The terms contract and compact were synony- 
mous ; and a contract is an agreement of two or more parties 
to do or not to do certain acts. The court declared, that the 
doctrine had been already announced and settled, that the con- 
stitution embraced all contracts executed and executory, and 
whether between individuals, or between a state and individ- 
uals ; and that a state had no more power to impair an obliga- 
tion in which ^he herself had entered, than she had to impair 
tile contracts of individuals. 

Another case, which led to a very extensive inquiry into the 
operatiofl and effect of the constitutional prohibition upon the 
states not to ‘pass laws impairing the obligation of contracts, 

trine to one that went for the absolute integrity of the constitutional principle in the 
entire cxisfing remedy. Vide iw/iv^pp. 455-6. And see Jame^ v. Stull, 9 Barb. 482. 
Biuigher »?. Nelson, 9 (Jill, 299. Stocking a. Hunt, 3 Denio, 274. Smith u. Morse, 
2 Cal. 524. The sounder state doctrine, as it seems to me, is that declared by Ch. J. 
Bronson, in the case of Quackenbush v. Danks, 1 Denio, 128; for, as he observes, 
laws which in form go only to the remedy, may liavo the practical effect of nullifying 
the contract.*'^ 


1 Where a bank was chartered with power to receive money on deposit, and pay away 
the same, &c., and to discount bills of exchange and notes, and make loans, &c., and while 
in the exercise of these powers, an Act was passed by the legislature, making it unlawful 
for any bank in the state to transfer, by indorsement or otherwise, any rv>te, bill receivable, 
or other evidence of debt, it was held, that the Act was void, as a violation of the contract 
made by the state with the bank iti the granting of its charter. It would also, it seems, bo 
a violation of the contract between the makers of the notes and the bank. Planters’ Hank 
V. Sha.'T), Baldwin r. Payne, 6 How. U. S, 301, 326, 827, 832. 

2 In the Court of Appeals, the doctrine of Quackenbush w. Danks, waaaleft undisturbed 
upon an equal division of the court. See Daiiks v. Quackenbush, 1 Comst. 129. It had 

• been held in the former case, that ^ statute exempting certain propert}’^ from levy on exe- 
cution should not operate retrospectively so as to affect the remedies for debts contracted 
before its passage. ^ ^ 

But in Morse r, Guold, 1 Kern. 281, a case arising upon the same statute, it was held 
that it should apply to all cases, whether the debt, upon wbich execution issues, accrued 
tbefore.or after its enactment. For the Act only modifies the remedy without impairing its 
efficiency. And in Conkey v. Hai^ 4 Kern. 28, it wa%}:eld, that ibe Act abolishing dis- 
tress for rent is effectual to tal^ away the right of distr4ss in j^ mase made before the 
statute, providing expressly that the lessor might distrain. And ^hat although the state 

e A 
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was that of Sturffcs v. Crownmshield. (a) The defendant was 
..ued in one of the federal courts upon two promissory notes, 
given in March, 1811, and he pleaded his discharge under 
"^420 an insolvent act of New York, passed in April, *1811. 

This insolvent act was retrospective, and discharged the 
debtor upon his single petition, and upon hi^ surrendering his 
])roperiy in the manner therein prescribed, without the concur- 
rence of any creditor, from all his preexisting debts, and from 
all liability and responsibility by reason thereof. 

The cliief justice, in the opinion which he delivered on behalf 
of the court, admitted, that until Congress eixercised the power 
1o })ass uniform laws on the subject of bankruptcy, the -indi- 
vidual states may pass bankrupt laws, provided those laws con- 
tain no provision violating the obligation of contracts. It was 
admitle‘d, that the states might by law discharge debtors from 
imprisonment, for imprisonment watt no part of the contract, 
but only a means of coercion. It was also admitted, miat. they 
might pass statutes of limitation, for such statutes relate to the 
remedy, and not to the obligation of the contract, {b) It. was 
further stated by the court, that the insolvent laws of far the 
greater number of the states only dkschargtid the person of the 
debtor, and left the obligation to pay in full force*, and to this 
the constitution was not opposed. But a law which discharged 
the debtor from his contract to pay a debt by a given time, with- 
out performance, and released him without payment, enlirely 
from any future obligation to pay*, impaired, because it emtirely 
discharged the obligation of +liat contract, and, consequently, 
the discharge of the defendant, under the Act of 1811, was no 
bar to the suit. * * 


(rt) 4 Wheaton, 122. 

(A) III the of Bum^ardner r. Ciivuit Court, 4 Missouri R. 50, it Avas decided; 
that a statute directing a stay of execution on judgments was unconstitutional, both 
as it regarded tlie constitution of* Mis‘5onri and of the United States. 

was bonnrl to provide some renu-dy for the lessor^>still it^might take away the ]jarticu]ar 
rclncdy of. di^tre.ss. (Two of tin* juilges^lScldon and T. A. .Johnson, dissented.) 

In Thorne v. San Franci'-eo, 4 Oitl. 127, it was held that the suspension by statute of 
I’Cinedie-^ or any part thereof, existing \Nhen tlie contract was made, more or less impairs' 
the obligation of the qintract is.unconstitutionul.t’ 

And f'acli state hnycj^e right ti) legislate upon the reinwly in suits on judgments of other 
fetate.'s Bacon v. Howard, 20 IIoa^, U. S. 22. 
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The court held, that the obligation of a contract was not 
fulfilled by a cessio bonorum^ for the parties had not merely in. 
view the property in possession when the contract was made, 
but its obligation extended to future acquisitions; and to re- 
lease, them from being liable, impaired the obligation of the 
contract. There i^as a distinction in the nature of things, be- 
tween the obligation of a contract, and^ the remedy to enforce 
that obligation, and the latter might be modified, as the wisdom 
of the legislature should direct. But the constitution in- 
tehded to, restore and preserve public * confidence com- *421^ 
pletely. It intended to establish a great principle, that 
contracts should be inviolable. * ‘ ^ 

The case in ‘which this decision was made was one in which 
the contract wqs existing when the law was passed ; and the 
court said that their opinion was confined to the case. A dis- 
tinction has been taken between the case of a contract made be- 
fore, and #ne made after, the passing of the Act. It was taken by 
the Supreme Oourt of New York, in Mather v. Bush^ [a) and by 
the Chief Justice of Massachusetts, in Blanchard v, RmseU^[b') 
and was relied on as a sound distinction by the Court of Chan- 
cery of New York, in Hichs v. Hotchkiss, (c) The doctrine of 
these oases is, that an insolvent act in force when the contract 
was made, did not, in the sense of the constitution, impair the 
obligation of that contract, because parties to a contract have 
reference to the existing laws of the country where it is made, 
and are presumed to contraot in reference to those laws. It 
is an implied condition of every contract, that the party shall 
be absolved from its performance if the event takes place which 
the existing law deciares shall dispense with the performance. 
The decision in Sturges v. Crowninshield is supposed to be con- 
sistent with that distinction, when it establishes the principle, 
that an insolvent act, discharging a debtor from Ms contract 
existing when the law passed, so that his future acquisitions 
could not be touched, is unconstitutional, and the discharge 
obtained under it void^ t 

But the Supreme Codrt of the United States, in MMillan v. 

(a) 16 Johns, llep. 233. ( 4 ) 13 Mass. Rep. 1. fe) 7 Ch. Rtp. 297. 

. 40 * 
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JWNcill^ (a) went a step further, and held, that a discharge un- 
der a state insolvent law existing when the debt was contracted, 
was equally a law impairing the obligation of contracts, and 
equally within the principle declared in Sfvrges v. Crouminshield. 
This was a diseliargo under the insolvent law of a ditlercnt gov- 
ernment from that in which the contract was jpaade. It remains 
yet to be settled,' whether it be lawful for a state to pass 
*422 an insolvent law, * which shall be cll’ectual to discharge 
the debtor from a debt contracted after the passing of 
* the Act, and contracted within the state making the law. The 
general language of the court would seem to reach even this 
cas(j ])nt; the facts in these cases decided do not cover this 
ground, and the cases decided are not authority to that extent, (h) 
It will be perceived,* that the power of the statp.s over this sub- 
ject is, at all events, exceedingly narrowed and cut down ; and 
rfs the decisions now stand, the debt must have been contracted 
after the parsing of the Act, and the debt must have*l)ecn con- 
tracted within the state, and between citizens *of the state, or 
else a discharge will not extinguish the remedy against the 
future property of the debtor, (c) 


(a) 4 Wheaton, 200. 

(/jJ In the ease of Bronson v. Kinzie, 1 How. If. S. 311, it was (;onec<lc(l, tliat con- 
tracts niiule subsciiucnt to the stay-laws of Illinois, were to be j^oveiiK'd l)y them, if 
made to be exeeuterl in the state ; for every state may ]>rescril)e the Icf^al and equita- 
ble ()bli{;ations of a contract to be made and executed within it. 

{< ) In Smith o. Parsons, 1 Hammond’s Ohio Ttcp. 107, and in Jlcmpstcad i\ Head, 
i\ C.’oiiH. Hep. 4S0, the power of the states over contracts was understood and declared 
to ho confined witliin the precise limits mentioned in the text. Sec, also, vol. ii. pp. 
302. 303. The result of the decisions, says Judge Story, (3 Comm. •Const. U. S. 15, 
256,) is, that state insolvent laws lawfully apply, (1.) to all contracts made within the 
state between citizens of the ‘^tate ; (2 ) they do not up])ly to contracts made within 
the .state, hetween a citizen of the state and a citizen of another state ; (3.) nor to con- 
tracts not uia^h' Avithin the state ; and the contracts so protected, are equally' so from- 
prospective as well as retrospective legislation.^ But if a creditor out of the" state 
voluntarily makes himself a party to the proceedings under the insolvent law of the 
state, and accepts a dividend, he is hound by his own act, and is deemed to have waived 

■“ r 

1 upon a review of the ca«es decided^-in the Supremo Court of the United States, it is 
the opinion of the court in Marsh v. Pntnarn, 3 Gray, 551, that the result of the decisions 
is too -broadly .•stated l\v Mr. .fusticc Story. Sec pp. 663, 564. 

In thi- case it is hfld that Certi6cate of dischafgc under the insolvent laws of Mussa- 
chusettf rs a bar to itj action on a contract between twcrcitizens of that state, though m 
and to be performed in another state.” See, too, Scribner t\ ^I’isher, 2 Gray, 43. 
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And while on this point, it may not be amiss to 
observe, that the cessio bonormn of the Roman law, 
introduced by Julius Ceesar, and which prevails at ])r('sent in 
most parts of the continent of Europe, only exempted the jicrson 
of the debtor from imprisonment. It did not release or discharge 
the debt, nor exempt the future acquisitions of the debtor from 
execution for the debt, (a) The English statute of 32 Clco. 11., 
commonly called the Lords’ Act, and the more recent English 
statutes of 3d Geo. III., 1 Geo. IV., 3 Geo. IV.,. and 5 (leo. IV., 
have gone no further than to discharge the debtor’s per- 
son ; '"and it may be laid down as the law of Germany, *^23 
France, Holland, Scotland, England, &c., that insol vcjn 
laws arc not more extensive in their operation than (lu* cessio 
bononOH of the ^civil^law. la many parts of Germany, as 
w5 ar(i informed by Huberus and Heineccius, (r) a cessio bom)” 
rum does not even work a discharge of the debtor’s person, and 


his oxf Piiten itorial imnmiuty. In Sattcrlcc n. Mntthewson, 2 Hetovs’s II. S Hep. .‘iSO, 
the Supienu' Court of tlic United IStatcs held, that no part of the eonsiituiiun t>f ihe 
IJniled Stales applied to a state law tcliirh derestnl rhjhts trJiirh xcere nstal hi/ lair in an 
indirainal^ its elTeets ho not to impair the obli}4ation of a It was 

fnriher Indd, that retrjsprctire lairs w<‘rc not within the constitutional j)i()liil)ition, 
provided they did noi impair the oI)lij;ation of contrarts, or jinrtake of tlu' character of 
ex /lO'if Jario laws. It has also been decided that a state jj^overnment may tax state 
banks, at discretion, and that it would not be a violation of the contracts 

creatinu the hanks, for no contract was to he implied not to impose such a tax. Piovi- 
dence Bank r. JUlliiif^s, t Peters’s U. S. Rep. 514. It has been adjud;it-d in Louisiana 
and JMissis.si])pi, that a state law requiring a hank to ‘receive at par its own notes, 
though nmler par in the market, in payment of debts due to it, is eonsiiintional. 
12 Koh. Louis, II. 125. 3 SnuMles & Marshall, (ir»5.^ 

(a) According to the t^panj^sh law, (Partidas, 1. 3, lit. L5, part 5,) thj? debtor’s prop- 
erty, ac(piircd subsequently to the cessio honorum^ was only liable strfar as it (‘xeceded 
the amount necessary for his .support. But the law of Louisiana contains no such 
exception. 3 Martin’s Rep. 588. 4 Ibid 292, 293. 

{h) Code, 7, 71, 1. Dig. 42, 3, 4, and 6. Vo(‘t, ad Band. 42, 3, 8. Jleineceii Op- 
era, tom. V. p. 02(1 ; tom. vi. pp. 384, 387. Code de Commerce, No. 508 Reper- 

toire Universel et Raisoniie de Jurisprudence, par Merlin, tit. Cession de Biens. Es- 
prit des Lois, tom. i. 1 14. 2 Bcirs'Comm. 580-597. 16 Johns. Kep. 244, note. * 

' (e) Hub. Pwelec. tom. ii. 1454. Hcinec. Elom. Jur. Civ. secund. ord. Pand pp. 0, 

1, 42, tit. 3. Elem. Jur. Gcr. lib. 2, tit. 13, scp^387. 


A A statute, making the stockholdeis liable for th-si dcfts of the c^poration, is valid in* 
ros|)cct to debts su])se(piently contracted, and binding oi/ xna becoming a nienilt|(j}r after 
the passage of the Act. Stanley r. Stanley, 26 Maine 11. 101. 
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much less of his future property. The cession under the Ro- 
man law did not extend to protect the debtor from personal 
responsibility, for penalties accruing on the commission of 
crimes. Si in mre non habeat, in pelle IniL But in Germany 
the cessio bonorum has the severe operation of depriving the 
insolvent of his remedy for a personal tresp£^^s, committed prior 
to the cession, so* far as pecuniary compensation is in ques- 
tion. (a) 

No state (5). No state can pass rtaturalization laws, 
natijrsiiiza- By thu Constitution of the United States, Congress 
uoii Jaws, j^ava power to establish a uniform rule of naturaliza- 
tion.^ It was held, in the Circuit Court of the United States, 
ill Philadelphia, in 1792, in Collet v. Collet^ (b) that the state 
governments still enjoy a concurrent authority with the United 
States upon the subject of naturalization, and that though they 
could not contravene the rule established by Congress, or ‘‘ ex- 
clude thosa citizens who had been made such by that rule, yet 
that they might adopt citizens upon easier terms than those 
which Congress may deem it expedient to impose.’’ But though 
this decision was made by two of the judges of the Supreme 
Court, with the concurrence of the district' judge of 
*424 Pennsylvania, it is obvious that this opinion *was has- 
tily and inconsiderately declared. If the construction 
given to the constitution in this case was the true one, the 
provision would be, in a great degree useless, and the policy of 
it defeated. The very purpose <ff the power was exclusive. It 
was to deprive the states individually of the power of natural- 
izing aliens according to their own will and pleasure, and 
thereby giving tjiem the rights and pri<*/ileges of citizens in 
every other state. If each state can naturalize upon one year’s 
residence, when the Act of Congress requires j&ve, of what use 
is the Actrof Congress, and how does it become a uniform rule ? 

This decision of the Circuit Court may be considered as, in 
elfect, overruled. In the same Circuit Court, in 1797, Jndgii 
Iredell intimated, that if the question had not previously oc- 
curred, he .should be disposed to think that the power of natu- 
ralization operated exclusively, as soon as it was exercised by 


(a) Voet, Pand. 42, 8, 10. 


(6) 2 Dallas, 294. 
« 


LEC. XIX\] 


THE UNITED STATES. 


477 


Congress, (a) And, in the Circuit Court of Pennsylvania, in 
1814, it was the opinion of Judge Washington, that the power 
to naturalize was exclusively vested in Congress, (b) After- 
wards, in Chirac v. Chirac^ (c) the Chief Justice of the United 
States observed, that it certainly ought nof to be controverted, 
that the power of naturalization was vested exclusively in Con- 
gress. In Houston v. Moore^ (d) Judge •Story rrieniioju'd the 
power in Congress to establish a uniform rule of naturalization, 
as one which was exclusive, on the ground of there ])eiiig a 
direct repugnancy or incompatibility in the exercise of it by the 
states. The weight of authority, as well as of reason, may, 
therefore be considered as clearly in favor of this latter con- 
’struction.^ 

*JG.) The stafss cannot impose a tax on the national *425 
bank oC its branches^ or on national stock. 

The inability of the states to impede or control, 
by taxation or otherwise, the lawful institutions and n.uiouui 
measures ot the national government, was largely stooU. 
discussed and strongly declared in the case of M^Calioch v. 
The State^of Mart/land,{e) In that case the state of Mary- 
land had impos(^d a tax upon the Branch Bank of the Uni- 
ted Slates established in that state, and, assuming the bank 
to bo constitutionally created and lawfully established in that 
state, the (piestion arose on the validity of the state tax. It 
was adjudged that the state governments had no right to tax 
any of the constitutional means employed by the government 
of the Union to execute its constitutional powers, nor to retard, 
.impede, burden, or in any manner control the operations of the 


(rt) United States tk Villato, 2 Dallas, 370. (ri) Tj Wheaton, 49. 

(/’) (lolAen V. Prince, 3 Wash. Cir. Hep. 313. (e) 4 Whcntf»n, 316. 

(c) 2 Wheaton, 209. 


1 In some of the states^ the enjoyrpent of the elective franchise, &c., has been ro.shictcd 
after untnraVization, Thus, the 2?>d®Articl^ of AiiKjndment of the Constitution of 
chu‘*etts, ratilied May 9, 1859, provides that “no pel’son of foreign birth shall be entitled 
to vote or be eligible to office unless he shall have resided within the jurisdieticn of the 
United Statos^for two years suhsequei^ to his naturalizaUon ; ” and the LcgMatiire of 
Connecticut, for the year 3800, linve proposed to the people ndopt^i, an nniemJnient 
to the constitution of tliat state, providing that no citizen, whether o** luitunilizcil, 

shall b(‘ entitled to vote, whotianiuft read, or who shall hn«e been gonvicted of any infa- 
mous crime. 
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constitutional laws enacted by Congress, to carry into effect the 
powers vested in the national government. 

To define and settle fhe bounds of the restriction of the 
power of taxation in the states, and especially when that 
restriction was deduced from the implied powers of the general 
government, was a great and difficult undertaking; but it 
appears to have been, in this instance, most wisely and most 
successfully performed. It was. declared by the court, that it 
was not to be denied that the power of taxation was to be con- 
currently exercised by the two governments ; but such was* the 
paramount character of the constitution of the United Stsites, 
that it had a capacity to withdraw any subject from the action 
even of this power; and -it might restrain a state from anjr* 
exercise of it which may be incompatible with, and repugnant 
to, the constitutional laws of the Union. The great principle 
that governed the case was, that the constitution, and the 
laws made in pursuance thereof, were supreme, an?l that they 
controlled the constitution and laws 6f the respective 
* 426 states, and could not be controlled * by them. It was of 
the very essence of supremacy, to remove all obstacles 
to its action within its own sphere, and so to modify , every 
power vested in subordinate governments, as to exempt its own 
operations from their influence. A supreme power must con- 
trol every other power which is repugnant to it. The right of 
taxation in the states extends to all subjects over which its 
sovereign power extends, and ilb further. The sovereignty of a 
state extends lo everything which exists by its own authority, 
or is introduced by its permission ; but it does not extend to 
those means which are employed by Congress to carry into 
execution their constitutional powers. The power of state taxa- 
tion is to be measured by the extent of state •sovereigpty, and 
this leaVbs to a state the command of all its resources, and ‘the 
unimpaired power of taxing the people and property of the 
state.’ But it places beyond the reach of state power all those 
powers conferred on the governRientof the Union, and all those 
means which are given fof the purpose of carrying those powers 
into execution. This principle relieves from clashing sovereign- 
ty; frorh iflfcerferki^ powers; froAi a repugnancy between a 
rigfit in one^bvernment to pull down what there is an acknowl- 
edged right ill ‘another to build up ; <from the incompatibility of 
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a right in one government to destroy what there is a right in 
another to preserve. The power to tax would involve the power 
to destroy, and the power to destroy might defeat and render 
useless the power to create.* There would be a plain repug- 
nance in conferring on one government the power to control 
the constitutional measures of another, which other, .with re- 
spect to those very measures,, was declared to be supreme over 
that which exerts the control. If the right of the states to tax 
the means employed by the general government did really exist, 
then the declaration that the con^itution and the laws made in 
pursuance thereof should be the supreme law of the land, would 
be empty and unmeaning declamation. If the states might tax 
one instrument employed by the government in the exe- 
cution of its powgrs, they might tax * every other instru- *427 
ment. They might tax the mail ; they might tax the 
mint; they might tax the papers of the custom-houvse ; they 
might tax jtidicial process; they might tax all the means em- 
ployed by the go /crnment, to an excess which would defeat all 
the ends of government. 

The claim of the states to tax the Bank of the United States 
was thus cfenied, and shown to be fallacious ; and that there 
was a manifest repugnancy between the power of Maryland to 
tax, and the power of Congress to preserve, the institution of 
the Branch Bank. A tax on the operations of the bank was 
a tax on the operations of an instrument employed by the 
government of the Union to cj*rry its powers into execution, 
and was consequently unconstitutional. A case could not be 
selected from the decisions of the Supreme Court of the 
United States, superior* to ‘this one of M Culloch v. The State 
of Maryland^ for the clear and ' satisfactory manner in which 
the supremacy of the laws of the Union have been maintained 
by che court, and an undue assertion of state power Overruled 
and defeated. 

*But the court were careful to declare that their decision was 
to be received with this (]^u|iiihcation ^ that the states were not 
deprived of any resources of taxatftn which they originally 
posi^essed, and that the restriction did not extend to a tax paid 
by the real property of the^a^k, in commolb with t^e real prop- 
erty within the state ^ nor to a tax imposed upoHi the interest 
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which tlic citizens of Maryland might hold in that institution, in 
common with other property of the same description through- 
out the state, (a) 

- The decision pronounced in this case against the validity of 
the Maryland tax, was made on the 7th of March, 1819; and 
it was on the 7tli of February preceding ilifxt the legislature of 
the state of Ohio imposed a similar tax, to the amount of fifty 
thousand dollars annually, on the Branch Bank of the United 
States established in that state. Notwithstanding this decision, 
the ollicers of the state of Ohio proceeded to levy the tax, and 
that act brought up before the Supreme Court a renewed 
*428 discussion and consideration of the legality *of such a 
tax. (b) It Was attempted to withdraw this case from 
the iiilluehce and authority of the former decision, by the sug- 
gestion that the Bank of the United States was a mere private 
corporation, engag()d in its own business, with its own views, 
and that its great end and principal object were private trade 
and private profit. It was admitted, that if that were the case, 
the bank would be subject to the taxing power of the state, as 
any individual would be. But it was not^the case. The bank 
was not created for its own sake, or for private purposes. It 
has never been supposed that Congress could create such a 
corporation. It was not a private, but a public corporation, 
created for public and national purposes, and as an instrument 
necessary and proper for carrying into effect the powers vested 
in the government of the United States. The business of lend- 
ing and dealing in money for private purposes was an incidental 
circumstance, and not the primary object; and the bank was 
endowed with this faculty, in order tcf enable it to effect the 
great public ends of the institution, and without such faculty 
and business the bank would, want a capacity to perform its 

(а) In Bcrney v. Tax Collector, 2 Bailey’s S. C. Rep. 654, a state tax on dividends 
prising from stock in tlic Bank of the United States, owned by a citizen of the sti.te, 
was adjudged to bo constitutional. And in the case of the Union Bank v. The State, 

$ Yerger, 490, it was held, that state bank stoc^, as individual property, n^ight be 
taxed, witeu owned by residents of* the state j but that the stock held by non-resident 
stockholders was not subject to the taxing power of the state, for it must bo a tax m 
perspmm, and stock is a chose in action, and has no locality, and follows the person 
of the owner, t * * 

(б) Osborn v. Bank of the United States, 9 W^atou, 738. 
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public functions. And if the trade of the bank was essential 
to its character as a machine for the fiscal operations of the 
government, that trade must be exempt from state control, and 
a tax upon that trade bears upon the whole machine, and was, 
consequently, inadmissible, and repugnant to the constitution. 
In Weston v. The City Council of Charleston^ {a) it was decided, 
that a state tax on stock issued for loans made to the United 
States, wavS unconstitutional. The court considered it to be a 
tax on the power given to Congress to borrow money on the 
credit of the United States, and thereby to diminish the means 
of the United States used in the exercise of its powers, and that 
it was, consequently, repugnant to the constitution. By declar- 
ing the powers of the general government supreme, the 
constitution has.shiejded its action in the ^exercise of its ^429 
powers, from any restraining or controlling action of the 
local governments, (b) 

(7.) Tim state irocernments have no jurisdiction %in ^ ^ 

1 7 1 » TT ♦ I Cl IMaccs ceded 

places ceded to the United Hates, to the Uuired 

The state governments may likewise lose all juris- 
diction over places purchased by Congress, by the consent of the 
legislature of the state, for tlic erection of forts, dock-yards, light- 
houses, hospitals, military academics, and other needful build- 
ings. (c) The question which has arisen on the subject was as 
to the effect of the proviso or reservation, usually annexed to 
the consent of the state, that all civil and criminal process, 
issued under the authority of«the state, might be executed on 
the lands so ceded, in like manner as if the cession had not been 
made. This point was much discussed in the Circuit Court of 


(a) 5 Peters’s U. S. Rep. 449. 

jh) Atdecision upon the same principle was made in the case of Dobbins v. The 
Commissioners of Erie County, 16 Peters’s R. 435, where it was held, ftiat an officer 
of the United States was not liable to be rated and assessed for tus office by state 
fates and levies ; for this would be to diminish the recompense secured by to 
the officer. In the case of Melcher v. The City of Boston, in the Snp. Judicial Court 
of Massachusetts, March, 1845, 9 Mettfalf, R.^3, it waa stated as a question unde- 
cided, whether a tax assessed upon the income of*an officer of the United States would 
not be lawful, and not within the case of Dobbins. It was decided in the Massa- 
chusetts case, that a clerk in a post-oj^ce was not an offiger exemptj^d from taxation of 
his income. 

(c) Const, art. l, sec. 8. 

VOL. I. * 
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the United States in Rhode Island, in the case of The United 
States V, Cornell (a) It was held that a purchase of lands 
within the jurisdiction of a state, with the consent of the state, 
for the national purposes contemplated by the constitution, did, 
tpso facto^ by the very terms of the constitution, fall within the 
exclusive legislation of Congress, and that th<5 state jurisdiction 
was completely ousted. What, then, is the true intent and 
effect of the saving clause annexed to the cessions? It does 
not imply -the reservation of any concurrent jurisdiction or legis- 
lation, or that the state retained a right to punish for acts done 
within the ceded lands. The whole apparent object of the 
proviso was to prevent the ceded lands from becoming a sanc- 
tuary for fugitives from justice, for acts done within the ac- 
knowledged jurisdiction of the state ; and such permission to 
execute process is not incompatible with exclusive sovereignty 
and jurisdiction. The acceptance of a cession, with this reser- 
vation, amounts to an agreement of the new sovereign to 
* 430 permit the free exercise of such process, as being qmad 
hoc his own process. This construction has been fre- 
quently declared by the courts of the United States, and it 
comports entirely with the intention of the parties ; and upon 
any other construction the cession would be nugatory and void. 
Judge Story doubted whether Congress were even at liberty, by 
the terms of the constitution, to purchase lands with the consent 
of a state, under any qualification of that consent, which would 
deprive them of exclusive legislation over the place. The courts 
of the United States have sole and exclusive jurisdiction over 
an offence committed wiihin a ceded place, notwithstanding the 
ordinary reservation of the right to execlite civil and criniinal 
process of the state. That was no reservation of any sovereign- 
ty or jurisdiction. # 

. Congress, in exercising powers of exclusive legislation over^a 
ceded place or district, unite the powers of general with those of 
local legislation. The power of local legislation carries with it‘, 
as an incident, the right to maka thaj; power effectual. Con- 
gress exercises that particular local power, like all its other 
powers, in its high character as the legislature of the Union; 
^ • ! : ^ 

(a) 2 Masofi^s Kep. 60^91. United States v, David, 5 Ibid^ SftS, B. P. 
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and its general power may come in aid of these local . powers. 
It is, therefore, competent for Congress to try and^ punish an 
offender for an offence committed within one of those local dis- 
tricts, in a place not within such jurisdiction ; or to provide for 
the pursuit and arrest of a criminal escaping from one of those 
districts after corrynitting a felony there ; or to punish a person 
for concealing, out of the district, a felony committed within it. 
All these incidental powers are necessary to the complete execu- 
tion of the principal power; and the Supreme Court, in Cohem 
V. Virginia^ (a) held, that they were vested in Congress. 

It follows, as a consequence, from this doctrine of the federal 
courts, that state couris cannot take cognizance of any 
•offences committed within such ceded districts ; and, on •431 
the other hand, that the inhabitants o'* such places cannot 
exercise any civil or political privileges under the laws of the 
state, because they arc not bound by those laws. This has 
been so cfecided in the state courts, {b) But if, in ijny case, the 
United States* have not actually purchased, and the state has 
not, in point of fact, ceded the place or territory to the United 
States, its jurisdiction remains, notwithstanding the place may 
have be^n occupied, ever since its surrender by Great Britain, 
by the troops of the United States, as a fort or garrison. The 
Supreme Court of New York accordingly held, in the case of 
The People v. Godfrey^ (c) that they had jurisdiction of a murder 
committed by one soldier upon another within* Niagara fort. 
Nor would the purchase of the land by the United States be 
alone sufficient to vest them with the jurisdiction, or to oust that 
of the state, without being accompanied or followed with the 
consent of the legislature of the state. This was so decided in 
the case of The Commonwealth of Pennsylvania v. Young, {d) 

(a) 6 Wheaton, 426-429. 

(b) CommoTiwealth v. Clary, 8 Mass. Rep. 72. Same u. Young, *' Hall’s Journal 
of Jurisprudence, 53. 

* {c) 17 Johns. Hep. 226. ' 

(d) I Hall’s Journal of Jurisprudence, 47. The jurisdiction of the UniicS States 
over the lands within places ceded by a state, was fully and learnedly examined by 
Mr. Justice Woodbury, in the Circuit Court oi'tlie United States in Massachusetts, in 
'Petober, 1845, in the case of The United States v. Ames, I Wood. & Minot’s R. 76. 

. It w^s adjudged, that if the Unit^ Stiites own lands in any i^tato, and there be no 
'^'cession of the jurisdiction, the^j; ret eitm applicable to \he land-owners of th.e state, 
(^vernr, aa to rights and remediesi equally applying to non^i^sidents and citizens, 
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Power to (®’) construction of the power of Congress to 
rej^niivto rewulate commerce amonff the several states. 

commerce. • 

I proceed next to examine the judicial decisions 
under the power given to Congress to “ regulate commerce with 
foreign nations, and among the several states ; ” and it will be 
perceived, that the questions arising under thi,^ power have been 
of the utmost consequence to the interests of the Union, and 
the residuary claimg and sovereignty of the states. 

The first question that arose upon this part of the constitu- 
tion was, respecting the power of Congress to interrupt or de- 
stroy the commerce of the United States, by laying a general 
^ embargo, without any limitation as to time. By the Act 
* 432 * of Congress of 22d December, 1807, an embargo was 
laid on all ships and vessels in the ports, and harbors of 
the United States, and a prohibition of exportation from the 
United States, cither by land or water, of any goods, wares, or 
merchandise^ of foreign or domestic growth or maftufacture. 
There were several supplementary Acts auxiliary to this princi- 
pal one, and intended more effectually to enforce it, under cer- 
tain specific exceptions. Inthe^caseof The United States v. The 
Brigantine William^ in the District ♦'Court of Massachusetts, in 
September, 1808, (a) it was objected that the Act was unconsti- 
tutional, for that Congress had no right, under the power to 
regulate commerce, thus to annihilate it, by interdicting it en- 
tirely with foreign nations. But the court decided that the 

when the laws of Congres.s have not otherwise provided ; such, for instance, is the case 
nnder an analogous principle, when the United States are the holdera of a bill of ex- 
change, United States v. IJarkcr, 12 Wheaton, 561, and when liable to damages on 
foreign hills of exchange, as, see mpra^ p. 297 ; and as todiability to general average. 
See infra, vol. iii. j). 1 71, a; and as to alluvions and land deposits, 10 Peters’s R. 662, 
717 j and as to set-off, see supra., p. 297. But if the ceded lands have been accom- 
panied witli a cession of the jurisdiction, the lands are subject to the laws' gf Con- 
gress, and not 40 those of the state ; and those state laws cannot bo permitted td 
thw’art or embarrass the object of the cession by taxes, or by overflowing the land with' 
wate^ or otherwise, in any degree to conflict with^what is required or provided by the ♦ 
general government of the United States, which may punish offences ahd trespasses, 
and remove intruders thereon. On the other liqnd, if pongress have not provided any. 
adequate and exclusive remedy for injuries to public property, then the common law 
or laws of the atates apply. But the United States have jurisdiction over it 9 territory^ 
though the K^iticular lands have not been ceded, inasmuch as the lands are held foi^ 
special antPare to fee |irotected. 

(a) 2 HatBs Amer. tUaw Journal, 255. 
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Embargo Act was within the constitutional provision. The 
power of Congress was sovereign relative to commercial inter- 
cotirse, qualified by the limitations and restrictions expressed in 
the constitution ; and by the treaty-making power of the Presi- 
dent and Senate, ’Congress had a right to control or abridge 
commerce for ihm advancement of great national purposes. 
Non-intercourse and embargo laws are within the range of 
legislative discretion ; and if Congress have the power, for pur- 
poses of safety, or preparation, or counteraction, to suspend 
commercial intercourse with foreign nations, they are not limited 
as to the duration, more than as to the manner and extent of 
the measure, (a) ^ 

A still graver question was presented for the consideration of 
the federal judiciary, in the case of Gibbons v. O^den^ (b) ^ de- 
cided by the Supreme Court of the United States, in February 
terra, 1824. That decision went to declare, that several Acts of 
the legislfiture of New York, granting to Livingston and Ful- 
ton the exclusi /e navigation of the waters of the state in vessels 
propelled by steam, were unconstitutional and void Acts, 
and repugnant to the power given to * Congress to regu- * 433 
late coiuVnerce, so far as those Acts went to prohibit 
vessels licensed under the laws of Congress for carrying on the 
coasting trade, from navigating the waters of New York. 

It had been decided in the Court of Errors of New York, in 
1812, (c) that five several statutes of the state, passed between 
the years 1798 and 1811, inclrfeive, and granting and securing 


(rt) Mr. Justice Story says, that the measure of a general embargo, indefinite as to 
timoas^liat laid in 1807, wc^it to the utmost verge of implied constitutional power. 
Commentaries, vol. iii. p. 1G3. 

(h) 9 Wheaton, 1. 

(c) Livingston v. Van Ingen, 9 Johns. Rep. 507. 

I Under the power to regulate commerce, Congress can exclude, eitfler partially or 
wholly, anything falling within the legitimate sphere of commercial regulation; and 
•iipder the power to coin money, and regulate the value thereof. Congress can protect the 
national coin. The Act of the 3d of March, 1825, (4 Stat. at Large, 121,) for the punish- 
ment of persons who shall bring i?to thetUnited Slates, with intent to pass, any counter- 
feit coin, ahd also for the punishment of any pt^rsons who shall pass,&0., such coin, is 
therefore valid. The United States v. Marigold, 9 How. U. S. 660. 

• ® State of Pennsylvania e. Wheeling Bridge Co. 18 How. U. S. 618. Where a river in 
the state of Maine, above tide wa^r, and not navigtblei had ffeen improved by an 
individual to whom the state by 9w granted exclusive ivavigation^^l^Msli law was held to 
be constitutional. Veazie 9 * Moore, 14 How. U. S. 568. ^ 

41 ** 
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to the plaintiffs the sole and exclusive right of using and navi- 
gating boats by steam, in the waters of the state, for a term of 
years, were constitutional and valid Acts. According to the 
doctrine of the court in that case, the internal commerce of the 
state by land and water, remained entirely and exclusively with*- 
in the scope of its original sovereignty. It ;^as considered to 
be very difficult to draw an exact line between those regulations 
which relate to external, and those which relate to internal com- 
merce, for every regulation of the one will, directly or indirectly, 
affect the other. But it was supposed that there could be no 
doubt that the Acts of the state which were then under consid- 
eration, were not within any constitutional prohibition, for not 
one of the restrictions upon state power, contained in the 9th 
and 10th sections of the 1st article of the constijution, appeared 
to apply to the case ; nor was there any existing regulation of 
Congress on the subject of commerce with foreign nations, and 
among the ceveral states, which was deemed to interfere with 
the grant. Jt was declared to be a very inadmissible proposition, 
that a state was devested of a capacity to grant an exclusive 
privilege of navigating a steamboat within its own waters, 
merely because Congress, in the plenary exercise of its power to 
regulate commerce, might make some future regulation incon- 
sistent with the exercise of that privilege. The grant was taken, 
undoubtedly, subject to such future commercial regulations as 
Congress might lawfully prescribe ; and to what extent 
*434 they might lawfully * prescribe them, was admitted to be 
a question within the ultimate cognizance of the Su- 
preme Court of the United States. The opinion of the court 
went no farther than to maintain that thb grant to Livingston 
and Pulton was not within any constitutional prohibition upon 
the states, nor was it repugnant or contradictory to any existing 
Afct of Cpftgress on tlie subject of commerce ; and under thoiJe 
two restrictions, every state had a right to make its own com- 
mercial regulations. It was generally declared, that Congress 
had not, in the understanding. of the qourt, any direct jurisdic- 
tion over our interior commferce or waters ; and that they had 
concturent jurisdiction over our navigable waters, only so far qs 
might be incidental and requisite to Vhe due regulation of com- 
merce .between*"the states and with foreign nations. 
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In this case, in 1812, the defendants, who objected to the 
validity of the state grant, did not set up any patent right, ot 
any other right under any particular Act of Congress. They 
rested entirely on the objection, that the statutes conferring the 
exclusive privilege were absolutely unconstitutional and void. 
But afterwards, in ^he case of Ogden v. Gibbons^ (a) the defend- 
ant set up, by way of right and title to navigate a steamboat 
upon the waters of New York, in opposition to the grant, that 
his boats were duly enrolled and licensed under the laws of the 
United States, at Perth Amboy, in the state of New Jersey, to 
be employed in carrying on the coasting trade. The question 
in that case was, whether such a coasting license conferred any 
power to interfere with the grant; and it was decided in the 
Court of Cliaiic<jry, and afterwards in the Court of Errors, (b) 
that the coasting license merely gave to the steamboat an Amer- 
ican character for the purpose of revenue, and that it was not 
intended ♦o decide a (jueslion of property, or to confer a 
right of property, or a right of navigation or commerce. 

* The Act of Congress regulating the coasting trade was ^435 
never intended to assert any supremacy over state regu- 
lations or* claims, in respect to internal waters or commerce. It 
was not considered by our courts as the exercise of the power 
of Congress to regulate commerce among the slates. The law 
concerning the coasting trade was passed on the 18th of Febru- 
ary, 1793 ; and it never occurred to any one, during the whole 
period thal: the state laws wer^ under consideration before the 
legislature, and in the council of revision, and in the courts of 
justice, from 1798 down to and including the judicial investiga- 
tions ill 1812, that tht' Cciasting Act of 1793. was a regulation 
of commerce among the states prohibitory of any such grant. 
Such, latent powers were never thought of, nor imputed to it. 
The great objects and policy of the Coasting Act v^re, to ex- 
clude foreign vessels from commerce between the states, in order 
lo cherish the growth of our own marine, and to provide tliat 
the coasting trade shoujd he conducted with security to the 
revenue. The register and enrolriient of the vessel were to 

(044 Johns. Ch. Hep. 15 ^ ' 

(6) 17 Johns. Rep, 488. 
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ascertain the national character ; and the license was only evi- 
dence that the vessel had complied with the requisites of the 
law, and was qualified for the coasting trade under American 
privileges. The license did not define the coasting trade. Free 
trade between the states then existed, subject to local and muni- 
cipal regulations. The requisitions of the Coasting Act were 
restrictions upon the general fniedom of that commerce, and not 
the grant of new rights. Steam vessels were subject to those 
regulations equally with any oilier vessels. If Congress had 
intended that a coasting license should confer power and con- 
trol, and a claim of sovereignty subversive of local laws of the 
statei^ within their own jurisdictions, it was supposed they would 
have said so in plain and intelligible language, and not have 
left their claim of supremacy to be hidden firon? the observation 
and knowledge of the state governments, in the unpretending 
and harmless shape of a coasting license, obviously intended for 
othei* purposes. 

*436 *It was, therefore, upon considerations like these, that 
the courts of justice in New York did not consider the 
grant to Livingston and Fulton, as disturbed by a coasting li^ 
cense under the Act of 1793. They did not either in the case 
of Ogden v. Gibbons, or in any of the cases which preceded it, 
deny to Congress the power to regulate commerce among the 
states, by express and direct provision, so as to control and re- 
strict the exercise of the state grant. They only insisted, that 
without some such explicit provision, the state jurisdiction over 
the subject remained in full force. This cause was afterwards 
carried up by appeal to the Supreme Court pf the United States, 
and the decree reversed, on the ground that the grant was re- 
pugnant to the rights and privileges conferred upon a steam- 
boat navigating under a coasting license, (a) 

In the construction of the power to regulate commerce, the 
court held, that the term meant not' only traflic, but intercourse, 
arfd that it included navigation, and the power to regulate com- 
merce was a power to regulate n^tvige^ion. Commerce among 
the several states meant coitimerce intermingled with the states, 
and which might pass the external boundary line of each state, 

* (a) Gibbons v. Ogden, 9 Wheaton, 1, 

• * 
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and be introduced into the interior. It was admitted, that the 
power did not extend to .that commerce which was completely 
internal, and carried on between* different ports of the same 
state, and which did not extend to or affect other states. The 
power was restricted to that commerce which concerned more 
states than one, andtthe completely internal commerce of a state 
was reserved for the state itself. The power of Congress on 
this subject comprehended navigation williin the limits of every 
state; and it might pass the jurisdictional line of a slate, and 
be exercised within its territory, so far as the navigation was 
connected with foreign commerce, or with commerce 
among the several states. This power, like all *the *437 
other powers of Congress, was plenary and absolute 
within its acknowledged limits. But, it was admitted, that 
inspection laws relative to the quality of articles to be exported, 
and .quarantine laws, and health laws of every description, and 
laws for regulating the internal coinrnerce of a states and those 
with respect to turnpike roads, ferries, &c., were component 
parts of an immense mass of legislation, not surrendered to the 
general government. Though Congress may license vessels to 
sail from one port to another in the same state, the act is sup- 
posed to be necessarily incidental to the power expressly granted 
to Congress, and it implies no claim of a direct power to regulate 
the purely internal commerce of a state, or to act directly on its 
system of police. The court construed the word regulate to 
imply full power over the thin^to be regulated, and to exclude 
the actions of all others, that would perform the same operation 
on the same thing. 

After laying down these general propositions, the court pro- 
ceeded to observe that the Acts of New York, granting exclusive 
privileges to certain steamboats, were in collision with the Acts 
of* Congress regulating the coasting trade, and that* the Acts 
of the state must, in that case, yield to the supreme and para- 
mount law. If the law of Congress was made in pursuance of 
the constitution, the state- law#must yield to the supremacy of 
it, even though they were enacted id pursuance of powers ac- 
knowledged to remain in the states. A license under the Acts 
of Congress for regulatiqg the coasting tAde, was an authority 
to carjry on that trade. The words of the Aci? of Congress, 
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directing the proper officer to grant to a vessel qualified to 
receive it, “ a license for carrying on the coasting trade,” was 
considered as conveying an explicit authority for that purpose. 
It was the legislative grant of a right, and it conferred all the 
right which Congress could give in the case, and it was not 
intended to confer merely the national chara:;ter. It was further 
held, that the power to regulate commerce extended to 
*438 navigation, carried on by vessels exclusively * employed 
in transporting passengers, and to vessels propelled by 
steam, as well as to vessels navigated by other means. 

This is the substance of the argument of the Supreme Court 
of the United States in the steamboat case. The only great 
point on which the Supreme Court of the United States and 
the courts of New York have differed, is in, the construction 
and eflect given to a coasting license. They did not differ in 
any general view of the powers of Congress ; and the Supreme 
Court expiessly waived any inquiry or decision oit the point, 
whether the exercise of the power assumed by the steamboat 
laws would have been illegal, provided there was no existing 
regulation of ^Congress that came in collision with them. The 
decision in Livingstone, Van Ingen rested upon the assumption 
that there was no such regulation. 

The Court of Errors of New York, since the case of Gibbons 
V. Ogdan^ have given to this constitutional power a very liberal 
extent, by the construction put upon a coasting trade. In that 
decision, the power to regulate ‘commerce “among the several 
states ” was supposed to be “ very properly restricted to that 
commerce which concerns more states than one ; ” and that it 
did not “ comprehend that commerce which was completely in- 
ternal, which is carried on between man and man in a state, or 
between different parts of the same state, and which does not 
extend trfj or affect other states.” But in the case in New Ybrk 
alluded to, (u) the Court of Errors held, that the coasting ’ 
trade meant, amongst other things, commercial intercourse car- 
ried on between different districts in the same state, and be- 

V ' 

tween different places in the same district, on the sea-coast, or 

on a navigable river; and that a voyage from New York^to 

: - 1 

^ V' 

(a) Stef^mboat Company v.^ Livingston, 3 Cowen, 747. ^ Seo, also, I Wendell, .560. 


V 
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Albany ‘was a§ much a coasting voyage, as from *439 
-Boston to New Bedford, (a) 

Under the power to regulate commerce, it has been further 
decided, (b) that a state law, requiring every importer of goods 


(«) This power in Conj^ess to regulate “ commerce among the several states'’ was 
well and ably discussed in the United States District Court in Missouri, in the case 
of The United States v. The Steamboat James Morris*on, in 1846, (reported in the 
New York Legal Observer for September, 1846.) and the doctrine cstaijlished in Gib- 
bons Ogden was reviewed, illustrated, and enforced, with this qualification, not in- 
consi«!tent with the principle of that lending ca.se, viz : that a steamboat emjiloycd only 
as a ferry-boat on the river Missouri, within the limits of the state of Missouri, was 
not hound to take out a license from an United States officer, under the Act of Con- 
gress of 7th July, 1838. The power to regulate commerce witli foreign nations and 
among the several state.s dhi not extend to a navigation so perfectly internal, and so 
totally disconnected from commerce out of the state. The license referred to was one 
to ‘•carry on the coa.sting trade,” and that ferry hii.sincss had no connecrion with the 
coasting trade. It was admitted, however, that a coasting trade was not less part of 
commerce among the several states, though a vessel should only navigate from one 
port to unothef in the same state, up and down a navigable river, wken such com- 
merce was a connected and divisible jiart of one general commerce between and 
among two or more states. Hut there was an earlier decision, directly contrary to this, 
in Missouri, in the case of The United States v Jackson, in the southern district of 
New York, in November, 1841, (N. Y. Legal Observer for December, 18-4G.) It was 
in that ca‘'e afijudgod, upon an elaborate discussion of the subject, that the Act of Con- 
gress of 7th July, 1838, embraced ,all vessels of all descriptions, propelled wholly or 
in part by steam j and that steamboats require to be licensed or inspected, without 
regard to the bu.sincss they follow, or the places they run between ; and tliat steam- 
boats wholly engaged on ferries within a state, and owned in such state, are within 
the requisition of the license law.i 

(/^) Hrown y. State of Maryland, 12 Wheaton, 419. Wynne v. Wright, 1 Dev. & 
Battle’s N. C.Kcp. 19, S. P. See, also, tlTc case of The People v. Huntington, N. Y. 
Legal Observer for May, 1846, p. 187. It was adjudged, in the Ontario Sessions, in 
New York, that a statute prohibiting the sale of spirituous liciuors, to he drank in cer- 
ttiin places, was not repuggai^t to the constitution of the United States ; for that the 
power of Congress had no application to the purely internal commerce of a state, and 
was to be confined to the period of time during which the act of importation, intro- 
duction, and incorporation of a foreign commodity into the mass of the property of 
th***, state ^Vas going on. The principles involved in this case were dr^wn from the 
decisions of the federal courts, and I have referred to it principally on the ground of 
t^e clear and able condensation and review of the federal doctrine on the subject, by 
Judge Smith, who presided in that inferior jurisdiction.'-* * 

1 The regulation of the fares upon a ferry, by one of the states between which it com- 
miyiicates, is the legitimate exercise of a power reserved by the states. Freeholders of 
Hudson County v. The State, 4 Zubr. 749* v * 

'<* The constitutionality of the stdie license laws has been finally seized in the Supreme 
Court of the^Uuited States, filter great disoussion, and the validity %f these laws ostab- 
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by wholesale, bale, or package, to take out license, and pay 
for it, under certain penalties or forfeitures for neglect or refusal, 
was repugnant to the constitution of the United States, and 
void ; inasmuch as it belonged to Congress to regulate foreign 
commerce, and no state can lay a duty on imports. But it was 
admitted in that case, that after the goods^-had become mixed 
with, or incorporated into the general mass of the property of 
the state, they were liable to state taxation, (a) The restriction 


((e) In Gumming v. Corporation of Savannah, it was devided, by one of the .suj)C- 
rior courts of Georgia, in 1816, that the l(‘vy of a tax under a city ordinance, founded 
on a state law, on all goods not the produce of the state, and sold on commission, 
was lawful, as not being a duty on imports. U. M. Chailton’s Rep. 26. It was 
furtlier decided, in Gi*een v. The City of Savannah, Ih. 368, that the right to tax im- 
ports as well as exports, for the purjiose of executing inspniion laws, resided in the 
states. So it has been decided that a state act, imposing a duty on the retailcA of 
foreign merchandise, was not repugnant to the constitution of -the United States, 
though the Act applied ns well to the importer as other sellers of foreign merchandise. 
Biddle v. Tlie'^Comnionwealth,* 13 Serg. & U. 405. But this deeisiofi may he con- 
sidered as overruled by the decision in Brown r. State of Apiryland, above men- 
tioned, so fur as it goes to prohibit tlio importer from selling the imported article in 
hidky for the right to sell is inseparably connected with the law permitting importa- 
tiond The Act of Pennsylvania, on which the decision in S. & R. was founded, was 
iinexcepiionahle as it originally stood, withou4 the supplementary amerfdment ; for it 
contained an exception in favor of importers of goods, who sold them in the original 
bulk or package in which they were imported.^ 


lished. License Cases, (Thurlow v. Comm, of Massachusetts, Fletcher v. State of Rhode , 
Island, Pierce v. State of New Ilamiiahire.) 5 How. U. S. 504, 540, 654, 686, 597, 609. The 
license is alike constitutional and valid, whether it affects the sale of imported or do- 
mestic liquors. But the sale of the imported liquors by the importer in die original ca»ks 
was not affected; if it had been, it .scx'nis the decision would have been otherwise. Pp. 
676, 677. See City Council v. Ahrens, 4 Strobh. 241. 

When the importer parts with the goods imported, or changes their condition, his right 
and all righfs, respecting their sale, claimed under the jlaws of the United States, are gone. 
Wynhamcr v. The People, 20 Barb. 667. S. C. 2 Parker, 0. B. 421. Smith v. People, 1 
Id. 683. State v, Peckhain, 3 R. I. 289. 

1 In Padelford v. Mayor, &c., 14 Geo. 438, it is held that an ordinance imposing a tax on 
the “gross aiftount of the sales of merchandise,” does not conflict with the clause of ‘the 
constitution which prohibits states to lay imposts or duties on imports. Therefore the tax 
was lawfully levied upon the price of imported goods, sold by the importers in the origiw’d 
form, 

2 A tax, Ixiaposed by a state upon all money ^r exchange brokers, is not void for repug- 
nance to the constitutional power of C^igress to regulate commerce. Nathan r. Louisiana, 

8 How. U. S. 78. Nor is a tax void, which is exacted from the agents of foreign insur- 
ance companies. People v. Thurber, 18 111. 664. Nor is a state law, laying a pro mta 
tax upon the sum rt>ceived hy t.ny person, not domiciliated in the state, nor being a citizen 
of any state orteiritory of me Union, as heir, donee, <!r legatee, of any person deceased. , 
Mager v. Grime, 8 Hpw. U. S. 490. 



THE TJNITEi) STATES. 


493 


LEG. XIS.] 

doGs not apply to goods imported and in the hands of the retail 
trader. In connection with this subject it may be further ob- 
served, that by the constitution of the United States, “ no state 
shall, without the consent of Congress, lay any imposts, or 
duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws ; and all such laws 
shall be subject to the revision and co/itrol of Congress.’’ (a) 
Inspection laws are not, strictly speaking, regulations of com- 
merce.^ Their object is to improve the quality of articles pro- 
duced by the labor of the country, and to fit them for exporta- 
tion or for domestic use. These laws act upon the subject 
before it becomes an article of commerce. Inspection laws, 
quarantine laws, and health laws, as well as laws for regulating 
the internal commerce of a state, are component parts of the 
immense mass of residuary state legislation, and over which 
Congress has no direct power, though it may be controlled 
when it ditectly interferes with their acknowledged •powers. (6) 


(a) Constitution, art. 1, sec. 10. By Act of Congress of 27th Fcbnuiry, 1801, c. 83, 
the assent of Congress was declared to an Act of the legislature of Maryland, ajipoint- 
ing a health officer for the port of Baltimore, so fi\i* as to enable tfie state to collect a 
duty of one cent per ton on all vessels coming into the district of Baltimore from a 
foreign voyage, for the purpose intended in the Act. This Act of Congress is evidence 
of the restricted sense given to the clause in the constitution cited in the text. 

{b) Marshall, Ch. J., in Gibbons v. Ogden, 9 Wheaton, 203. In the case of The 
City of New York v. Miln, 11 Veters, 102, it was decided, that a law of New York, 
of Fcbruaiy, 1824, requiring, under a penalty, the master of every vessel from any 
port out of the state to report in writing, Vithin twenty-four hours after his arrival, 
the names, ages, and last legal settlement of the passengers, and that the master or 
owners should give bond with sureties to indemnify tlio city agaitist the future 
charges of passengers who w^ro not citizens, was not a regulation of commerce, but 
of police, and was a constitutional and valid law. The case received a very elaborate 
discussion ; but it is rather dillicult, as I apprehend, to exempt the New York law 
from the character of a regulation of commerce, or to withdraw the case out of the 
resell of the former doctrines of the court that the power to regulate ctynmorce with 
foreign nations is, and necessarily must be, exclusive in the government of the United 
^tates.® In pursuance of the principle of this last decision, it was hold, in Norris v. 


A An Act of Pennsylvania, requirhg vesiels to take a pilot, under a penalty, held to be 
constitutional. Cooley v. Board of Wardens, 12 ifiw. U. S. 299. Tonnage duties cannot, 
however, be in any wise laid by a state. Alexander v. Wilmington K, K. Co. 3 Strobh. 694. 

• In virtue of its police power, a state may make requirements in respect to navigation 
within the state, additional to thos^colftained in an Act of Congress relating to the coast* 
ing trade; and the state law is paramount in authority, if it do not <^>illct with the con- 
stitution or any law of the United States. Fitch », Livingston, 4 Sandf. 492. 

VOL. I. 42 ‘ 
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It has been held, (a) that if Congress, in the execution of the 
power to regulate commerce, should pass a statute controlling 
state legislation in erecting dams over small navigable creeks 
where the tide ebbs and flows, it would be valid and binding. 
But until Congress had actually exercised their power over the 
subject, the state legislation in that case wa^ not considered as 
repugnant to the power in Congress in its dormant state to regu- 


City of Boston, 4 Metcalf's R. 282, that a stale law prohibiting the landing of alien 
passengers, until the owner, master, or consignee of the vessel paid two dollars for 
each passenger, for the support of foreign paupers, was not repugnant to the consti- 
tution of the United States. It was a regulation of municipal police, and not of 
commerce. So, in the case of Worsley v. Second Municipality of N. O., 9 Robin- 
son's Louis. R. 324, it has been adjudged, that an ordinance of the municipality of 
New Orleans, imposing a wharfiige on all packages landed iiv or shipped from^the 
limits of the same, was valid, and not repugnant to the constitution of the United 
States. The constitution of the United States never intended to authorize Congress 
to interfere with the laws of the states in relation to wharves and other^mstruments of 
tfade, and in tfie preservation of harbors, &c. A contribution to defray the expense 
of constructing bridges or causeways, or removing obstructions *in watercourses, and 
a retribution for this expense, to be paid by those who are benefited, are not an im- 
post, tax, or duty. 

Again, in the case of Howell v. The State of Maryland, before the Court of Ap- 
peals, in December, 1845, (3 Gill, 14,) it was decided, that a state tax on the interest 
in all ships or other vessels, whethef in or out of port, owned by persons resident of 
the state, was a valid tax, and not protected by the Act of Congress licensing vessels, 
nor repugnant to the constitution or laws of the United States.^ 

(a) Willson v. The Black-Bird Creek Marsh Company, 2 Peters's U. S. Rep. 245. 
Thompson, J., 11 Peters, 149, 150, S. P. 


1 The laws of New York, (2 liov. St. Part I. ch. 14, title 4, sec. 7, p. 446, and Laws of 
1844, ch, 816,) authorized the health commissioner to C 9 llect from the master of every 
vessel aiTiving in the port of New York, $1 60 for the master himself, $2 for every cabin 
passenget;, &c., and directed the money so collected to be appropriated to the Marine Hos- 
pital, and to the Society for the Reformation of Juvenile Delinquents, &c. A law of Mas- 
sachusetts, of 1837, ch. 2.^8, enacted that no alien passenger shall be allowed to land 
without the fayment of $2, for the support of foreign paupers. The validity of these 
laws jcame in question before the Supreme Court in February, 1849, in Smith v. Turner, 
au4 Norris v. City of Boston, and the laws were declared unconstitutional. The court 
held that they were regulations of commerce, and that such regulations wore exclusively 
reserved to Congress. The chief justice and /:hree jjudges dissented from the decision, 
the chief, jusrice considering the laws afipart of the pauper system of the state, and not in 
conflict with any treaty or law of the United States. 7 How. U. S. 288. 

(Ip the last cited cases, Mr. Justice Wayne remarked, that the case of New York*®. 
MilUi (11 Peters, lOS,) was entneously reported ts the deoislou of the court, and that 
three judges only out of the se^-en, concurred in the Opinion of Mr. Juitioe Thompson.) 
See, also, The People ®. Brooks^ 4 Denio^s R. 469. , 
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late commerce.^ It is admitted, however, (a) that the grant to 
Congress to regulate commerce on the navigable waters of the 
several states, contains no cession of territory, or of public or 
private property ; and that the states may by law regulate the 
use of fisheries and oyster-beds within the territory limits, 
though upon navigable waters, provided the free use of the 
waters for purposes of navigation and commercial intercourse 
be not interrupted, (b) ^ 


(a) Corfield v. Coryell, 4 Wash. Cir. Rep. 371. 

{b) In the case of Groves v. Slaughter, 15 Peters’s U. S. Rep. 449, there was no 
opinion of tlie court on the question of the internal commerce of the states as to the 
slave-trade *, but two of the judges (Ch. J. Taney and Mr. Justice McLean) declared 
their opinion to be, that the power to regulate traflic in slaves between the different 
states, resided in the^ states separately and exclusively; — that each had a right to 
defide for itself whether it would or would not allow slaves to be brought within its 
limits from another state, cither for sale or otherwise, and to prescribe the manner 
and mode of their introduction, and the conditions ; — that the constitution did not 
consider slai^s as merchandise, and that the action and regulation of the several 
states on this subje^'t did not trenefl upon the power of Congress to regulate com- 
merce among the several suites,” and could not be controlled by it. It may not be 
amiss to observe, that in the above ease of Groves v. Slaughter, it was held, that the 
clause in the constitution of the state of Mississippi, of 18*12, declaring that the intro- 
duction of staves into that state as irerchandiso or for sale, should he prohibited after 
the 1st of May, 1833, was not operative p<r se, so as to invalidate a contract of sale 
of a slave introduced in violation of the constitutional provision, and that it was only 
mandatory upon the state legislature, and required their action to give it effect. The 
decisions in the state courts of Mississippi were contrary, and tliey held, that the pro- 
hibition in the constitution was a declaration of a principle, and binding as a supreme 
law, without the addition of legislative .sanction, and that a contract of sale of a slave 
in violation of it was void. This question was discussed in a ma.stcrly manner by 
Ch. J. Sharkey, in the case of Brien v. Williamson, 7 How. (Miss.) 14, decided in the 
High Court of Errors and Appeals of the state of Mississippi, in March, 184.*!, in 
favor of the construction an(k effect already given to the constitution of that state by 
the state courts, and in opposition to that given in the case of Groves v. Slaughter. 
The case of Cotton v. Brien, 6 Robinson, (Louis. R.) 115, is to the same effect as the 
decision fti Mississippi. 


^ 1 States may authorize the construction of bridges over navigable waters within their 
limits, if their legislation do not conflict with the regulations of Congress. Commonwclilth 
u. Prop, of New Bedford Bridge, 2 Gray, 339; Jolly v. Terre Haute Bridge Co. 6 McLean, 
237; Columbus Ins. Co. v. Curte^iius, Ift. 209; Columbus Ins. Co. v, Peoria Bridge Co. 

H. 70. 

Jt A law, regulating the .use of oyster-beds within the territorial limits of a state, may 
declare and enforce the forfeiture of ^vessel which violates its req^rements, though the 
vessel were enrolled and licensed^^ for the coasting trade under the laws of the United 
States. Smith u. State of Maryland, 18 How. U. S. 71. • ' 
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Progress I have HOW finished the second general division of 
tkmaf juris- course of Icctures, relating to the government and 
pruiienco. constitutional jurisprudence of the United States. 
Though I have considered the subject in a spirit of free 
and li1]||||p.l inquiry, as the series of decisions in the federal 
courts have been brought under examination, I have uniformly 
felt, and it has been my invariable disposition to inculcate, a 
strong sentiment of deference and respect for the judicial au- 
thorities of the Union. No point or question of any moment 
touching the construction of the powers of the govern- 
• 440 ment, and which * has received an authoritative deter- 
mination, has been intentionally omitted. There are 
several important constitutional questions which remain yet to 
be settled ; but if we recur back to the judicial annals of the 
United States since the year 1800, we shall find that many of 
the most interesting discussions which had arisen, and which 
were of a qature to affect deeply the tranquillity of the nation, 
have auspiciously terminated. " v 

The definition of direct taxes within the intendr^ent of the 
constitution ; the extent of the power of Congress to regulate 
the power to \5stablish a uniform^ rule of naturalization, and 
uniform laws on the subject of bankruptcies; the power of 
Congress over the militia of the states ; the power of exclusive 
legislation over districts and ceded places ; the mass of implied 
powers incidental to the express powers of Congress ; such as 
the power to institute and proteqt an incorporated bank, to lay 
a general and indefinite embargo, and to give to the United 
States, as a creditor, priority of payment, have all received 
elaborate discussion in the Supreme Cour^., and they have, to a 
certain extent, been ascertained and defined by judicial decis- 
ions. So, also, the extent of the constitutional prohibitions 
upon the spates not to pass ex post facto laws ; and not to pass 
laws impairing the obligation of contracts ; and not to impede or 
control by taxes, or grants, or any other exercise of power, the^ 
lawful authorities, or institutions,^ or rights and privileges de- 
pending on the constitution'** and laws of the United States, 
has been explored and declared, by a series of determinations^ 
which have contributed, in ah eminent degree, to secure and 
consolidate the | Union, knd to elevate fhe dignity and enlarge 
the influence of the national erovernment. * 
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♦ The power of the President to remove all executive officers 
in his sound discretion has been settled, not indeed judicially, 
but perhaps as effectually by the declared sense of the legisla- 
ture, and the uniform acquiescence and practice of the 
government. The absolute and uncontrollable * effica- * 441 
cy of the treaty-m^ing power has also been definitively 
established, after a struggle against it on the part of the House 
of Representatives, which, at one time* threatened to disturb 
the very foundations of the constitution. 

The comprehensive claims of the judicial power, as being co- 
extensive with all cases that can arise under the constitution 
and laws and treaties of the Union, have, in several instances, 
been powerfully and successfully vindicated. The appellate 
jurisdiction of the Supreme Court, over the judgments and 
decrees of the state courts, under certain circumstances, was 
defined with great accuracy and precision in the 25th section of 
the Act of 1789, establishing the judicial courts ; and the free 
and independent exercise of that jurisdiction, so essential to the 
maintenanic of the authority and efficiency of the government 
of the United States, in criminal as well as in civil cases, has 
been hitlferto happily sustained. The means of ^enforcing obe- 
dience, when not voluntarily rendered, to the decision of this 
appellate jurisdiction, have not been required to be practically 
applied ; and therefore it is a question which the court has not 
thought it incumbent on them, as yet, to decide, whether the 
exercise of that jurisdiction ^^iould permit compulsory process 
to the state courts, with the ordinary methods of enforcing 
process. The Act of Congress (a) provided only that on appe^ 
from the judgment ot decree of a state court, the writ of error 
should have the same effect as if the judgment or decree had 
been rendered or passed in a circuit court, and the proceeding 
Upon a reversal should be the same, except that thi Supreme 
^Court, instead of remanding the cause for a final decree, may, 
at their discretion, if the cause shall have been once remanded 
before, proceedk io a final decision of .the same, and award exe- 
cution. And, with respect to othefi. branches of the judi- 
cial power, it may * be generally observed, that the exten- * 44S 

.)k 

A (^) September 24tb, 1789, dec. 25. 

42 * 
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sive sway of admiralty and maritime jurisdiction; the cha% 
acter of the parties necessary to give cognizance to the fed- 
eral courts ; the faith and credit which are to be given iu each 
state to the records and judicial proceedings in every other 
state; the sovereignty of Congress over all its territories, with- 
out the bounds of any particular state ; apd the entire and 
supreme authority of all the constitutional powers of the na- 
tion, when coming in 'collision with any of the residuary or 
asserted powers of the states, have all been declared (as we 
have seen in the course of these lectures) by an authority which 
claims our respect and obedience. 

In the first ten or twelve years after the institution of the 
national judiciary, or from 1790 to 1801, the scanty decisions 
of the Supreme Court are almost all to be found in the third 
volume of Dallas’s Reports. The first great and grave ques- 
tion which came before them was that respecting the liability 
of a state ,to be sued by a private creditor ; and it cis a little 
remarkable that the court, in one of its earliest decisions, should 
have assumed a jurisdiction which the authors of •The Feder- 
alist had a few years before declared to be without any color of 
foundation. During the period I, have mentioned, tlfe federal 
courts were chiefly occupied with questions concerning their 
admiralty jurisdiction, and with political and national questions 
growing out of the Revolutionary War, and the dangerous influ- 
ence and action of the war of the French revolution upon the 
neutrality and peace of our eounfry. It was during this portion 
of our judicial history that the principles of the doctrines of 
expatriation, of ex post facto laws, of constitutional taxes, and 
of the construction and obligation of the treaty of 1783, upon 
the rights of the British creditors, were ably discussed and 
firmly declared. 

The Re^iorts of Mr. Cranch commenced with the year 1801, 
and the nine volumes of those reports cover the business of 

ti a very active period, down to the year 1815. The* 
* 443 * Supreme Court was occupied with many great and 
momentous question^ and especially during that portion 
of the time in which the United States had abandoned thejr 
neutral and assumed (n belligerent character. It is curious to 
observe in tfiqse reports the rapid cultivation ahd complete 
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adoption of the law and learning of the English admiralty and 
prize courts, notwithstanding those courts had been the con- 
stant theme of complaint and obloquy in our political discus- 
sions for the fifteen years preceding the war. In the last three 
volumes of Mr. Cranch, the court was constantly dealing with 
great questions, embracing the rights and the policy of nations ; 
and the prize and maritime law, not of England only,.but of 
all the commercial nations of Europe, was suddenly introduced, 
and deeply and permanently interwoven with the municipal 
law of the United States. We perceive, also, in these volumes, 
the constant growth and accumulation of cases on commercial 
law generally, and relating to policies of insuraJtice, negotiable 
paper, mercantile partnerships, and the various customs of the 
law merchant. .The court was likewise busy in discussing and 
settling important principles growing out of the limited range 
of other matters of federal cognizance, and relating to the law 
of evidence, to frauds, trusts, and mortgages. They were 
engaged, also, with the doctrine of the limitation of suits, the 
contract of sale, and witli the more enlarged subjects of dom- 
icil, of the hx loci, of neutrality, and of the numerous points of 
intcrnatio’nal law. 

By the time of the commencement of Mr. Wheaton’s Reports, 
in 1816, the decisions of the Supreme Court had embraced so 
many topics of public and municipal law, and those topics had 
been illustrated by so much talent and learning, that, for the 
first time in the history of this country, we were enabled to per- 
ceive the broad foundations and rapid growth of a code of 
national jurisprudence. That code has been growing and im- 
proving ever since, arid it has now become a solid and magnifi- 
cent structure ; and it seems destined, at no very distant 
^riod of time, to cast a shade ‘ over the less elevated, * 444 
arid perhaps, we must add, the less attractive and ambi- 
tious systems of justice in the several states. The most inter- 
esting part of Mr. Wheaton’s Reports are those which cirihtain 
the examination of thosp gre^t constitutional questions which 
we have been reviewing; and I Cannot conceive of anything 
iQore grand and imposing in the whole administration of hu- 
man justice, than the §pe«tacle of the, Sqpremft' Court sitting 
in solemn judgment upon the conflictiiig claiii|^)&f the national 
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and state sovereignties, and tranquillizing all jealous and angry 
passions, and binding together this great confederacy of states 
in peace and harmony, by the ability, the moderation, and the 
equity of its decisions. 

There are several reasons why we may anticipate the still 
increasing influence of the federal governme^it, and the contin- 
ual enlargement of the national system of law in magnitude 
and value. The judiciary of the United States has an advan- 
tage over many of the state courts, in the tenure of the office 
of the judges, and the liberal and stable provision for their sup- 
port. The United States are, by these means, fairly entitled to 
command better talents, and to look for more firmness of pur- 
pose, greater independence of action, and brighter displays of 
learning. The federal administration of justiep. has a manifest 
superiority over that of the individual states, in consequence of 
the uniformity of its decisions, and the universality of their 
application^ Every state court will naturally be dfeppsed to 
borrow light and aid from the national courts, rather than from 
the courts of other individual states, which will prebably never 
be so generally respected and understood. The states are mul- 
tiplying so fasf, and the reports of their judicial decisions are 
becoming so numerous, that few lawyers will be able dr willing 
to master all the intricacies and anomalies of local law, existing 
beyond the boundaries of their own state. Twenty-six inde- 
pendent state courts of final jurisdiction over the same 
*445 questions, arising upon the same general * code of com- 
mon and of equity law, must necessarily impair the 
symmetry of that code. 

The danger to be apprehended is, that students will not have 
the courage to enter the complicated labyrinth of so many sys- 
tems, and that they will, of course, entirely neglect them, anff 
be contented with a knowledge of the* law of their own state, 
and the law of the United States, and then resort for further 
assistance to the never-failing fountains of European wisdom. 

But though the national jud,*ciary may be deemed pre- 
eminent in the weight of itS influence, the authority of its de- 
cisions, and in the attraction of their materials, there are abuc- 
dant considerations cheer and aitfinqate us in the cultivation 
of our own local law. The ludicial nower of the United States 
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is necessarily limited to national objects. The vast field of the 
law of property, the very extensive head of equity jurisdiction, 
and the principal rights and duties which flow from our civil 
and domestic relations, fall within the control, and we might 
almost say the exclusive cognizance, of the state governments. 
We look essentiayy to the state courts for protection to all 
these momentous interests. They touch, in their operation, 
every chord of human sympathy, and control our best destinies. 
It is their province to reward and to punish. Their blessings 
and their terrors will accompany us to the fireside, and ‘‘ be in 
constant activity before the public eye.” The elementary prin- 
ciples of the common law are the same in every state, and 
equally enlighten and invigorate every part of our country. 
Our municipal codes can be made to advance with equal steps 
willi that of the nation, in discipline, in wisdom, and in lustre, 
if the state governments (as they ought in all honest .policy) 
will onl^ sender equal patronage and security to the adminis- 
tration of justice. The true interests and the permanent free- 
dom of ttniCi country require that the jurisprudence of the in- 
dividual states should be cultivated, cherished, and exalted, 
and the dignity and reputation of the state autliorities 
sustained with* becoming * pride. In their subordinate *446 
relation to the United States, they should endeavor to 
discharge the duty which they owe to the latter, without for- 
getting the respect which they owe to themselves. Jn the 
appropriate language of Sir William Blackstone, and which he 
applied to the people of his own coiAitry, they should be “ loyal, 
yet free ; obedient, and yet independent.” 



PART IIP. 

OF THE VARIOUS SOURCES OF THE MUNICIPAL 
TAW OF THE SEVERAL STATES. 


LECTURE XX. 

OF STATUTE LAW. 

Municipal law is a rule of civil conduct, prescribed by the 
supreme power of a state. Municipal law, or the civile^ is 
thus explained in the Institutes of Justinian. Quod quisque 
populus ipse sibi jus constituit^ id ipsius civitatis proprium est^ 
vocaturque jus civile^ quasi jus proprium ipsius civitatis. This 
definition is less precise and scientific than that given by Sir 
William Blackstone. Municipal law is composed of written 
and unwritten, or of statule and common law. Statute law 
is the express written will of the legislature, rendered authentic 
by certain prescribed forms and solemnities. 

It is a principle in the English law, that an Act of Parliament, 
delivered in clear and intelligible terms, cannot be questioned, 
or its autlvority controlled, in any court of justice. “ It is,” says 
Sir William Blackstone, “ the exercise of the highest authority 
that the kingdom acknowledges upon earth,” When it is said 
in the books, that a statute contr^iry to natui^l equity and rea- 
son, or repugnant, or impoi^ible to be performed, is void, the 
cases are understood to mean, that the courts are to give t^^e 
statute a reasonably construction. #«They will not readily pre- 
sume, out of respect and duty to the lawgiver, that any very 
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unjust or absurd consequence was within the contemplation of 
the law. But if it should happen to be too palpable in its direc- 
tion to admit of but one construction, there is no doubt 
in the English law as to the binding * efficacy of the *448 
statute. The will of the legislature is the supreme law 
of the land, and d^ands perfect obedience, j^a) 

But while we admit this conclusion of the English law, we 
cannot but admire the intrepidity and powerful sense of justice 
which led Lord Coke, when chief justice of the K. B., to declare, 
as he did in Doctor Bonham^s case^ (b) that the common law 
doth control Acts of Parliament, and adjudges them void, when 
against common right and reason. The same sense of justice 
and freedom of opinion led Lord Chief Justice Hobart, in Day 
V. Savage^(c) to jnsist that an Act of Parliament, made against 
natural equity, as to make a man judge in his own case, was 
void ; and induced Lord Chief Justice Holt to say, in the case 
of The Ci^ of London v. Wood, (d) that the observation of Lord 
Coke was not extravagant, but was a very reasonable and true 
saying. Eiwfhaps what Lord Coke said in his Reports on this 
point, may have been one of the many things that King James 
alluded tb, when he said, that in Coke’s Reports there were 
many dangerous conceits of his own uttered for law, to the 
prejudice of the crown, parliament, and subjects, (e) 

The principle in the English government, that the Laws re- 
parliament is omnipotent, does not prevail in the tC^”!onstL 
United States ; though, if thejie be no constitutional 
objection to a statute, it is with us as absolute and uncontrolla- 
ble as laws flowing from the sovereign power, under any other 
form of government. •But in this, and all other countries where 
there is a written constitution, designating the powers and 
duties of the legislative, as well as of the other departments of 
the government, an Act of the legislature may be void as 
being against the constitution. * The law with us must *449 
conform, in the first place, to the constitution of the 

(a) 1 Blacks. Com. 91, 160, 186. Christian’s note to 1 Blacks. Com. 41. 

(h) 8 Co. 118. 

(c) Ilob. Bep. 87. ^ 

(d) 12 Mod. Rep. 687. * 

(e) Bacon’s Works,^vol. vi. p. 128 
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United States, and then to the subordinate constitution of its 
particular state, and if it infringes the provisions of either, it is 
so far void.* The courts of justice have a right, and are in duty 
bound, to bring every law to the test of the constitution, and to 
regard the constitution, first of the United States, and then of 
their own state, as the paramount or supreme law, to which 
every inferior or derivative power and regulation must conform.^ 
The constitution is the act of the people, speaking in their orig- 
inal character, and defining the permanent conditions of the 
social alliance ; and there can be no doubt on the point with us, 
that every Act of the legislative power, contrary to the true in- 
tent find meaning of the constitution, is absolutely null and 
Power of judicial department is the proper power in 

the jufiici- the government to determine whether a statute be or 

ary to do- • * i m. • . * 

dare tiietn 0(1 iiot Constitutional. The interpretation or construc- 
tion of the constitution is as much a judicial act, and 
requires the exercise of the same legal discretion, afe the inter- 
pretation or construction of a law. To contend that the courts 
of justice must obey the requisitions of an Act of tV^^e^legislature 
when it appears to them to have been passed in violation of the 
constitution, would be to contend •that the law was superior to 
the constitution, and that the judges had no right to look into 
it, and regard it as a paramount law. It would be rendering 
the power of the agent greater than that of his principal, and be 
declaring, that the will of only one concurrent and coiirdinate 
department pf the subordinate authorities under the constitu- 
tion, was absolute over thi other departments, and competent 
to control, according to its own will and pleasure, the whole 
fabric of the government, and the fundamental laws on which it 


1 A case in rennsylvania has been recently decided, involving an important political 
princi])le ; tlie*court held that a statute, authorizing the citizens of certain counties to de- 
cide by ballot whether the sale of spirituous liquors should be continued in said counties, 
wa« unconstitutional, as being a delegation of legislative power not permitted by the con'- 
stitution, and contrary to the theory of the government. Parker v. CoramonwealUi, 6 Barr’s 
R. 607. So in New York, an Act, establishing free scjjools, which had boon submitted by 
the legislature to the popular vote, wa^^loclared to be not a law. Thome v, Cramer, 16 
Barb. S. 0. 112. Bradley v. Baxter, Id. 122. Barto v. Ilimrod, 4 Seld. 483. 

2 But in order to give the United States courts jurisdiction, tlie statute, of which the 
validity is questionedi must |)iaw3 been passed by af Jate — a member of the Unwti, If other 
public bodies encroach upon the Union, redress must sought in an exercise of some 

other powers of the government. Scott v, Jones, 6 How. U. 5. 848. 

« • 



SOURCES OF MUNICIPAL LAW. 


505 


LEC. X}*.] 

rested. The attempt to impose restraints upon the exer 9 ise of 
the legislative power would be fruitless, if the constitutional 
provisions were left without any power in the govern- 
ment to guard *and enforce them. From the mass of *450 
powers necessarily vested in the legislature, and the ac- 
tive and sovereign^nature of those powers ; from the numerous 
bodies of which the legislature is composed, the popular syrnpa- 
thies which it excites, and its‘ immediate dependence upon the 
people by the means of frequent periodical elections, it follows^ 
that the legislative department of the government will have a 
decided superiority of influence. It is constantly acting upon 
all the great interests in society, and agitating its hopes and 
fears. It is liable to be constantly swayed by popular prejudice 
and passion, and it is difHcult to keep it from pressing with 
injurious weight upon the constitutional rights and privileges 
of the other departments. An independent judiciary, ventauble 
by its gnfvity, its dignity, and its wisdom, and delit¥3rating with 
entire serenity and moderation, is peculiarly fitted for the ex- 
alted dutjV 4 >f expounding the constitution, and trying the valid- 
ity of statutes by that standard. It is only by the free ext^rcise 
of this pbwer that courts of justice are enabled t6 repel assaults, 
and to protect every part of the government, and every member 
of the community, from undue and destructive innovations upon 
their chartered rights, (a) ^ 


(a) M. De Tooqiievillo is of opinion, fiiat if the free institutions of America are to 
be destroyed, it will be owing to the tyranny of majorities, driving minorities to desi)e- 
ration.' The majority eonstitutes public* opinion, which becomes a tyrant, and controls 
freedom of discussion and independence of mind. This is liis view of the quchtiou, 
and Eiigli‘<h writers on the institutions of society in this country have expressed the 
same opinion. If there was no check upon the tyranny of legislative niajorilics, the 
prospect Ijcfore us would he gloomy in the cxtrcifle. But in addition to the indirect 
checks 6f the lil)erty of the press, and of popular instruction, and of manners, religion, 


,1 A resolution by the legislature of Tennc.ssee, that a criminal should bo dischargid by 
a court, .was held to be an unwarranted assumption of power on the part of the legislature, 
and void. State v. Fleming, 7 HiVmph. ft. 162. Nor may the legislature grant a new trial, 
or direct the court to order Be Chastelluxlj.'^Fairchild, 16 Penn. 18. 

Courts will not inquire collaterally into the constitutionality of legislative enactments ; 
Stat^v. Uich, 20 Alis. 393; Miller v. State, 3 Ohio Stat. 476; and only that part of a stat- 
ute which is repugnant to thogconflitutiou shaJJ bo dtcliwed voicl. Fisher v, McGirr, 
1 Gray, 1. 

VOL. I. 


43 
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It has accordingly become a settled principle in the legal 
polity of this country, that it belongs to the judicial power, as 
a matter of right and of duty, to declare every Act of the legis- 
lature, made in violation of the constitution, or of any provision 
of it, null and void. The progress of this doctrine, and the 
manner in which it has been discussed and ^established, is wor- 
thy of notice. It had been very ably examined in The Federal- 
ist, (a) and its solidity vindicated by unanswerable arguments ; 
but it was not until the year 1792 that it seems to have received 
a judicial consideration.^ 

^ In HayburrCs case^ which came before the Circuit Court of 
the United States for the district of New York, in April, 1791, 
the judges proceeded with the utmost delicacy and 
^451 * caution to declare an Act of Congress, assigning min- 

isterial duties to the circuit courts, to be unconstitutioifal. 
The court laid down the ppsition, that Congress cannot con- 
stitutionally assign to the judicial power any duties which are 
not strictly judicial ; and that the Act in (iuesti 9 n was not obli- 
gatory upon the court. But they nevertheless procjjfeded, volun- 
tarily and ex gratia^ as commissioners, to execute the duties of 
the Act. 


and local institutions, there are fundstmental ri^^hts declared in the constitutions, and 
there are constitutional checks upon the arbitrary will of majorities, conlidcd to the 
integrity and independence of the ju<licial department. M. l)c Tocqiicvillc seems to 
be deeply impressed w'ith the dangers in a democracy, of the corrupting ami control- 
ling power of disciplined faction, atid wel? he may be. The most dangerous and 
tyrannical of all crafts is party or political craft. Tfie equal rights of a minor party 
are disregarded in the animated competitions for power ; and if it were not for the 
checks and barriers to which 1 have allmlcd, they would ^fall a sacrilice to the passions 
of fierce and vindictive mnjoritics. See Tocqueville’s Dc la Ilcmocratie en Anicriquc, 
tom. ii. 0 . 15. The whole work is interesting, startling, profound, liberal, and instruc- 
tive. The author is remarkably fearless, candid, and unpi'ejudiccd in his discussions 
and refleciiou|. • , 

(fl) No. 78. . ^ 


1 A writer in the II. S. Law Magazine for June, 1860, p. 663, claims for North Carolina 
the honor of first establishing, by a judicial dectsion, ttio right of the judiciary to decide 
upon the constitutionality of an Act of tlie legislature. refers to a case in 1 Martin’s 
N. C. Rep. 48, decided in 1787. 

This periodical, es^blislied iii^New York in 1860, by John Livingston, Ksq., is coiMucted 
with ability, and will be fouad useful to the profession. < It contains a digest of cases, and 
elaborato essays — original and sclectea — on legal topics. 
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•In Pennsylvania and North Carolina, the Circuit Courts of 
the United States, within those districts, equally held the Act 
not binding upon them, because the legislature had no right or 
power to assign to them duties not judicial ; but they were not 
so accommodating as the Circuit Court of New York, for they 
declined to act unck^r the law in any capacity, (a) 

In 1792, the Supreme Court of South Carolina, in the case 
of Bowman v. Middleton^ [b) went further, and set aside an Act 
of the colony legislature, as being against common right and 
the principles of magna cliarta^ for it took away the freehold of 
one man and vested it in another, without any compensation, 
or any previous attempt to determine the right. They declared 
the Act to be ipso fad o void, and that no length of time could 
gjjVe it validity. • This was not strictly a question arising upon 
any special ))rovision of the state constitution ; but the court 
proceeded upon those great fundamental principles which sup- 
port nil g(f^ermnent and |)roperty, and which have be/jn supposed 
by many judges in Kngland to be sqflicicnt to check and control 
the regulaih\ns of an Act of Parliament. The next case in which 
the pow(a’ of the judiciary to disregard or set aside a statute for 
b(niig repugnant to the constitution, was one ’that came be- 
fore Judge Paterson, at Philadelphia, in April, 1795. (c) He 
asserted the duty of the court, and the paramount au- 
thority *of the constitution, in remarkably clear and *452 
decided language.* That was a case of an Act of Penn- 
sylvania, which he held to be wnconstitutional, and not binding. 
He insisted that the constitution was certain and fixed, and 
contained the permanent will of the people, and was tlfe supreme 
law, and paramount *to the power of the legislature, and could 
only be revoked or altered by the authority that made it ; that 
the legislature was the ci^turc of the constitution, and owed 
its existence to the constitution, and derived its powers from 
the constitution, and all its Acts must be conformable to it, or 
else they will be void. • 

The same question i,aftenwards arose before the Supreme 
Court of South Carolina, in the ca'se of Lindsay v. The Charles- 


(rt) 2 Dallas, 410, 411, 2. 

(c) Van Horne t;.J)orrance, 2 Dallas, 304. 


rO 1 Bay, 252. 
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ton Commissioners^ (a) and the power of the legislature to take 
private property for necessary public purposes, as for a public 
street, was freely discussed ; and though the judges were 
(3qually divided on the question whether it was a case in which 
the party was entitled to compensation, those who held him 
so entitled, held also, that the law was urvconstitutioiial and 
inoperative until the compensation was made. The judges, in 
exercising that high authority, claimed to be only the adminis- 
trators of the public will ; and. the law was vpid, not because 
the judges had any control over the legislative power, but 
because the will of the people, declared in the constitution, was 
pararnount to that of their representatives expressed in the law. 
In Whittington v. PoJk^ [h) it was decided, in 1802, by the 
general court of Maryland, with grcjit clearness and force, that 
an Act of the legislature repugnant to the constitution, was 
void, and that the courts had a right to determine when it was 
so void. ' < 

Hitherto this question, as we have seen, was confin(*d to 
some of the state courts, and to the subordinate orwf^ uit courts 
of the United States. But hi Marburif v. Madison [c) 
*453 the subject was brought under the consideration *of the 
Supreme Court of the United States, and received a 
clear and elaborate discussion. The power and duty of the 
judiciary to disregard an unconstitutional Act of Congress, or 
of any state legislature, were declared, in mn argument a]3- 
proaching to the precision and t certainty of a mathematical 
demonstration. 

The qiJestion, said the chief justice, was, whether an Act 
repugnant to the constitution, can beconle a law of the land, 
and it was one deeply interesting to the United States. The 
powers of the legislature are define^ and limited by a written 
constitutiop. But to what purpose is that limitation, i^ those 
limits may at any time be passed ? The distinction between a 
government with limited and unlimited powers is abolished, 
if those limits do not confine persons on whom they are 
imposed, and if acts prohibited, and acts allowed, arc of equal 

• 

(rt) 2 Bay, 38. • (6) 'I Harr. 6'ohns. Maryland Bfp. 236. 

(c) 1 Cranch, IS7. 
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obligation. If the constitution does not control any legislative 
Act repugnant to it, then the legislature may alter the constitu- 
tion by an ordinary Act. The theory of every government, with 
a written constitution, forming the fundamental and paramount 
law of the nation, must be, that an Act of the legislature repug- 
nant to the constitution is void. If void, it cannot bind the 
courts, and oblige the^m to give it effect ; for this would be to 
ov<M*throw in fact, what was established *in theory, and to make 
that o[)erative in law which is not law. It is the province and 
the duty of the judicial department to say what the law is; 
and if two laws conflict wdth each other, to decide on the oper- 
ation of each. So, if the law be in opposition to the consti- 
tution, and both apply to a particular case, the court must 
either decide thf case conformably to tlie law, disregarding the 
c(?nstitu1ion, or conformably to the constitution, disregarding 
the law. If the constitution be superior to an Act of the legis- 
lature, tlui courts must decide between these conflicting rules, 
and how can tjicy close their eyes oh the constitution, and see 
only the 

Tliis great question may be regarded as now finally settled, 
and I ct)iisider it to be one of the most interesting 
•points in favor of constitutional liberty, and of the ^454 
security of property, in this country, that has ever been 
judicially determined, (a) There never was any doubt or diffi- 
culty in New York, in respect to the competency of the courts 

(a) See decisions in the state courts to the same point, in 1 N. H. Rep. 199. 12 
Ser;;. & liawle, 330, 339. Charlton’s Rep. 176. 1 Harr. & Johns. 236. 1 llayw. 28. 
2 ll.xyw. 310, 374. 1 Murpjiy, .58. 3 Desauss. 476. I Rep. Const. C. S. C. 267. 

' Lc Breton v. Morgan, 16 Martin’s Louis. Rep. 138. Ilokc v. Henderson, 4 Dev. N. C. 
Sup. Court Rep. 7. When a law requires a constitutional majority of more than a 
mei« numeral majority, the courts of justice may look beyond the law into the pro- 
cccdiiig^ of the legislature, to see that the prerequisites liave been complied with, and 
that it has passed by the constitutional majorities. The State v. McBride, 4 Missouri 

, Rep. 303. But this last point was left in doubt, In B. and N. F. Railroad ‘v. City of 
Buffalo, 5 Hill’s N. Y. Rep. 209.i • 

» " ♦ 

} In De Bow e. Tlie People, 1 Denio, 9, it is h^ftl that the judges, in declaring what the 
law is, may and should, if need be, examine the engrossed bills on file in the office of the 
Secretary of State, or, it seems, may consult the journals of the hoi^cs; and see J’urdy v. 
People, 4 Hill, 384; Com. Bank af bAToIo v. Sparrow, 2lbe«io, 97; Spangler r. Jacoby, 
14 111. 297 ; People v. Supervisors, 4 Seld. 817, 
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tp defctare a statute unconstitutional, when it clearly appeared 
to be so. Thus, in the case of The People v. Plaits (a) the 
Supreme Court held, that certain statutes affecting the right of 
Z. Platt, and his assigns, to the exclusive enjoyment of the 
river Saranac, were in violation of vested rights under his 
patent, and so far the court held them to be unconstitutional, 
inoperative, and void. The control which tfie judicial power of 
the state had, until thfc year 1823, over the passing of laws, by 
tho institution of the council of revision^ anticipated, in a great 
degree, the necessity of this exercise of duty. A law contain- 
ing unconstitutional provisions was not likely to escape the 
notice and objection of the council of revision ; and the records 
of tliat body will show, that many a bill which had heedlessly 
passed the two houses of the legislature, was objected to and 
defeated, on constitutional grounds. The records to which I 
refer, are replete with the assertion of salutary and sound prin- 
ciples of public law and constitutional policy, and tli^^y will for- 
ever remain a monument of the wisdom, firmness, and integrity 
of the council, (b) 

When ft statute, when duly made, takes effect from its 
stntuto takes Jato, when 110 time is fixed, and this is now the set- 

cftect. 1 1 1 1 T ^ 

tied rulc.^ It was so declared by the Supreme Court 
of the United States in Matthews v. Zawc, (c) and it was 
*455 likewise so adjudged in *thc Circuit Court in Massa- 


{(i) 17 Johns. Rep. 195. 

[h) An Act of Coni^rcss htivini^ given .to the Secretary of the Treasury the riglit of 
appeal from the collector of tlic customs, on his decision relative to unascertaiued 
duties, or diilic.s paid under a protest, it was held, that^the aggrieved merchant was 
confined to tliut remedy, and could not sustain a suit ut law against the collector. Car^ 
v. Curtis, 3 How. U. S. 236. The strong objection to the decision is, that it takes the 
final construction ofstatutc law from the established courts, and places it in an executive 
officer, holdij^ at the pleasure of the President. It is the common-law right of the 
citizen to appeal to the courts, on the authority of laws, and to seek there redress from 
wrong and oppression. The decision of the same court, in Bend v. Iloyt, 13 Peters* 
2(f3, recognized principles that seem to be at variance with the above decision. 

(c) 7 Wheaton, 164. ^ ^ 


' The time when an Act approved and signed by the President takes effect, can prop- 
erly appear only frofn the 4ct*itself. It goes into of cratjon the day on which it is approved, 
and lias relation to 1||ie firet moment of that day. In rt Welinan, 20 Vermont R. 653. 
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chusetts, in the case of The Brig Ann. (a) I apprehend that 
the same rule prevails in the courts of the several states, and 
that it cannot be admitted that a statute shall, by any fiction 
or relation, have any effect before it was*actually passed. A 
retroactive statute would partake in its character of the njis- 
chiefs of an eui post facto law’^, as to all cases of crimes and pen- 
alties ; and in every other case relating to contracts or property, 
it would be against every sound principle. It would come 
within the reach of the doctrine, that a statute is not to have 
a retrospective effect ; and which doctrine was very much dis- 
cussed in the case of Dash v. Van Kleeck^ (&) and shown to be 
founded not only in English law, but on the . principles of 
general jurisprudence, (c) A retrospective statute, afiecting 
and changing vested rights, is very generally considered, in this 
Country, as founded on unconstitutional principles, and conse- 
quently inoperative and void, (d) ^ But this doctrine is not 
understqpd to appl^ to remedial statutes, which may be of a 
retrospective nature, provided they do not impair contracts, or 
disturb ji^j^-duie vested rights, and only go to confirm rights 
already existing, and in furtherance of the remedy, 
by curing defects, and adding to the means ^ of *en-. *456 

(a) 1 Gullison, 62. The saiiio rule is declared iu New Jersey by statute. Elmer’s 
Di^^esf, 5;J4. 

{h) 7 Johns. Rep. 477. 

(f) Memo potest mutare consilium suum in alterius injuriamt Dig, 50, 17, 75. Tay- 
lor’s Elements of the Civil Law, 168. .,Code I, 14, 7, Bractou, I, 4, fo. 228. Code 
Napoleon, art. 2, 

{(1) Tennessee Bill of Rights, sec. 20. New Hampsliirc Bill of Rights, art. 23. 
Osborne v. Huger, 1 Bay, 179. Ogden u. Blackledge, 2 Cranch, 272. Bedford v. 
. Shilling, 4 Serg. & Rawl8, 401. Duncan, J., in Kakin u. Raub, 12 Ibid. 363-372. 
Society u. Wheeler, 2 Gallison, 105. Washington, J., in Society for Propagating the 
Gospel V, New Haven, 8 Wheaton, 493. Merrill v, Sherburne, 1 New Hampshire 
Rep, 1J99. Ward w. Barnard, I Aiken, 121. Brunswick v. Litchfield, 2 Green leaf, 
*28. Proprietors of Ken. Pur. v. Laboree, Ibid. 275. Story, J., in Wilkinson v. Ice- 
land, 2 Peters’s U. S. Rep, 667, 658. Lewis v, Brackenridgo, 1 Blackford's lud. Rep. 
220. Jones v. Wootten, 1 Harrington's Del. R. 77. Forsyth v, Marbury, g. M. 
Charlton's Rop. 333. •Boyco v. Holmes, 2 Ala. R. n. s. 54. Williamson v. Field, 
2 Sandford’s Ch. R, 534. c • 


’ If statutes are not in terms retrospective, they will not receive that elTect by construe* 
Uon, .where inju-stice would be^theitly produced. Banki^ %Quack%nbush, 3 Denio, R. 694. 
Hooker v. Hooker, 10 Smedes & Marsh. B. 599. ^ ' 
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forcing existing obligations, (a) Such statutes have been held 
valid when clearly just and reasonable, and conducive to the 
general welfare, even though they might operate in a degree 
upon existing rights, as a statute to confirm former marriages 
defectively celebrated, or a sale of lands defectively made 
or acknowledged.^ The legal rights affected in those cases* 
by the statutes, were deemed to have been vested subject to 
the equity existing agamst them, and which the statutes rec- 


(a) Duncan, J., in Underwood Lilly, 10 Scr^. &llawle, 104. Tate ??. Stoolz- 
foos, 16 Ibid. 3r). Blciikney v. F..& M. Bank, 17 Ibid. 64. TTepburn v. Cnrts, 
7 Watts, 300. Foster Essex Bank, 16 Mass. Hep. 245. Locke v. Dane, 9 Ibid. 360. 
Oriental Bank v. Freese, 18 Maine K. 109. Townsend v. Townsend, Peck’s Tenn. Rep. 
16,17. Ibid. 2GG. State Bci^niudcz, 22 Louisiana R. 355. ^In Putin v. Prejean, 
7 Louis. Rep. 301, it was admitted, that rights acqiiir(*d under a contract could not be 
affected or inoditied by a subsequent statute; but then it was said that the means <>f 
enforcing or insuring the enjoyment of such rights might be extended or restricted 
by the legislature, as ciitfumstaiiccs might require. This is a loose and dangerous ad- 
mission. The language of the Supreme Court of New, York, in Butli»r v Palmer, 
1 Hill, 325, is equally so j and it seems to be there concede*!, that the legislature has 
unlimited power to interfere with ve.stcd rights, unless they be saved by some restric- 
tion to be found in the federal or state constitution ! ! Ch. J. MarsllSHT^n Sturges v. 
Crowninshicld, 4 Wheaton, 200, 207, spoke on this subject in a general and latitucli- 
nary manner, wliich'was rather hazardous. He says, that the distinction ♦>ctwecn the 
oblvjation of a contract and the rcnmhj given to enforce that obligation, exists in the 
nature of things, and that without impairing the obligation of the contract, the remedy 
may be modified as the wisdom of the nation shall direct. Imprisonment of the debtor 
is no part of the contract, and he may be released from imprisonment by tlie legisla- 
ture, without impairing the obligation.- So, statutes of limitatipu relate to the reme- 
dies. It, however, seems to me, that to lessen or take away from the extent and effi- 
cacy of the remedy to enforce the contract,* legally existing when the contract was 
made, impairs its value and obligation. The Supreme Court of the United States, in 
Mason v. Haile, 12 Wheaton, 378, adopted and established the above dictum of (>h. J. 
Marshall, hut not without a frank and just objection on tl^o part of Mr. Justice Wash- 
ington. He observed, that the great and intelligible principle upon which the cases of 
Sturges V. Crowniusliield and Ogden v. Saunders were decided was, that a retrospective 
state law, so far as it operated to discharge or vary the terms of an cxi.sting contract, 
impaired its obligation, and that a prospective law in its operation had not thari effect; 
and in tholast^*asc cited this principle was subverted, and the distinction between 
retrospective and prospective laws, in their application to contracts, disregarded, and 

1 $0 an Act was held valid, which remedied defects and informalities in the constitution 
of a banking corporation, by declaring that the Sank shbuld be deemed to have been well 
organized. Syracuse City Hank v. Davftf,*16 Barb. 188. 

* The legislative power of a state is only limited by a constitutional prohibition of eas 
post fiicto laws, and of^awa impairing the obligations of contract. Baltimore & S. R. 
Co. N(!febit, 10 How, TJ. S, 815. ’ Wilson v. Hardest^, 1 Maryland Ch. B. 66. McLeod v. 
Buiroughs, 9 Georgia, tlf 
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ognized and enforced, (a) But the cases cannot be extended 
beyond the circumstances on which they repose, without putting 
in jeopardy the energy and safety of the general principles, (b) 
The English rule formerly was, that if no period was fixed by 


that to abolish im prison fhent for debt, and ajjply it to existin^^ contracts, impaired 
^ their obli^^ation. In tlic subsequent case of Jackson v. Lamphire, 3 Teters, 280, it 
was observed, that state legislatures hud the undoubted right to pass reeortliiig nets, 
by which the cider grantee should be postponed to a younger, if the i)rior deed was 
not recorded within a limited time. They have the like power to pass limiiation laws 
affecting the time of the remedy on existing contracts. 

(a) Goshen v. Stonitigton, 4 Conn. Kcp. 209. ‘Wilkinson v. Lelaiul, 2 Peters's U. 
S. Rep. G27. Langdon v. Strong, 2 Ycimont Rep. 2;t4. Watson i\ Mcrecr, 8 Pe- 
ters's U. S. Hej). 88. 3 Story’s Coin, outlie Coihstitutioii, 267. 

{b) Jietrospecfivp laws, as used in the c(jn*>titutions of Tennessee, North Carolina, 
aii^ Maryland, mean kiws impairing the obligation of contracts. Peck’s Tenii. Rep. 
17. The Siqu'cme Court of the United States, in Satterlee v. Alatthewson, 2 I'eters. 
413, and in Watson v. Mercer, 8 Ibid. 110, declared that the constitution of the United 
Stales did not jirohibit the states fiom jiassing retrospective laws, devesting antecedent 
vested rights of property, provided such laws did not impair the oMigation of con- 
tracts, or partOKe of -the eharacler of ex pout fa rto laws. The same doctrine was de- 
clared by tV^pluef Justice of the United States, in Charles River Bridge v, Warren 
BHdge, 11 Pi'ters, .^139, 540. But though the constitution of the United States does 
not reach such state laws, they remain, nevertheless, to be in most cases strongly coii- 
deiuned, as being contrary to right airl justice. ^ 

It seems to he settled, as the sense of the courts of justice in this country, that the 
legislature cannot puss any deckiralory law, or act declaratory of what the law was be- 
fore its passage, so as to give it any binding weight with the courts. It is only evi- 
dence of the sense of the legislature us to the preexisting law. (See the case of the 
Acts alluded to, post, vol. ii. pp. 23, 24.) The pow'crs of government in this country 
are ilisirihiited in departments, and eaeli^ department is confined within its constitu- 
tional limits. The power that makes, is not the power to construe the law. That 
latter tru«t belongs to the judicial de]>artment exclusively. Kent, CIi. J., in Jackson 
V. Pheljis, 3 Caines, C9. Ogden v. Blaekledge, 2 Cfaneh, 272. Jones v. Wootten, 
1 IlarringtoTi’s Del. R. 77. ^ield r. The People, 2 Seammon’s III. Pop. 79. (Cotton 
u. Brien, 6 Robinson's Louis. R. 115. When Lord Bacon composed his admirable 
aphorisms, De Foutibus Juris, ho assumed the proposition that declaratory statutes 
communicated an interpretation that was as efficacious as if it had hcen oontempoiary 
with the passage of the statutt?. But in his age, the partition of powTr*vimong depart- 
ments was not accurately understood, or precisely defined, or constitutionally limited ; 
and he held, notwithstanding, that they ought not to be passed, except in cases in 
which a retrospective operation to a statute would be just — leges declaratorias ne ordi- 
natOj nisi in rmlbus, uhi leyis euin jjislicia trospicei e possint. Bacon's Work^, vol. vii. 
450. Aphorism, 51. 

1 By art. il. § 28, of the present constitution of Ohio, “ .the gQncril assembly shall have 
no power to pass retroactive la^s.” The constitution of Tennessee contains a similar 
provision. 
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the statute itself, it took effect by relation, from the first day of 
the session in which the Act was passed, and which' might be 
some weeks, if not months, before the Act rcceiVed the royal 
sanction, or even before it had been introduced into parlia- 
ment. {a) • This was an extraordinary instance of the doctrine 
of relation, working gross injustice and absurdity ; and yet we 
find the rule declared and uniformly adhered to, from the time . 
of Henry VI. (b) All the judges agreed, in the case of Partridge 
V. Strange, in the 6th Edward VL, (e) that the statute was to 
be accounted in law a perfect Act from the first day of 
*457 the session ; and all persons *were to be punished for an 
« offence done against it after the first day of the session, 
unless a certain time was appointed when the Act should take 
effect. In the case of The King v. Thurston, [d) this doctriijie 
of carrying a statute back by relation .to the first day of the 
session, was admitted in the K. B. ; though the consequence of 
it was to rertder an act murder, which would not have been so 
without such relation. The case of The Attorney- General v, ^ 
Panler, (e) is another strong instance of the applidhtTon of this 
rigorous and unjust rule of the common law, even at so^late and 
enlightened a period of the law as*the year 1772. An Act for 
laying a duty on the exportation of rice thereafter to be ex- 
ported, received the royal assent on the 29th of June, 1767, and 
on the 10th of June of that year the defendants had exported 
rice. After the Act passed, a duty of one hundred and fifteen 
pounds was demanded upon thfe prior exportation, and it was 
adjudged, in the Irish Court of Exchequer, to be payable. The 
cau^e was carried by appeal to the British House of Lords, on the 
ground of the palpable injustice of punishing the party for an 
act innocent and lawful when it is done ; but the decree was 
affirmed, upon the opinion"of the twelve judges, that the ^statute • 
by legal relation, commenced from the first day of the session. 
The K. B., also, in Latless v. Holmes, (/) considered the rule to# 
be too well settled to be shaken, and that the court could not 
take notice of the great hardship) of *the case. The voice of 

(a) 4,Inst. ^5. ^ ^ (i ) 33 Hen. VI. 18^ Brp. Exposition del Terms, 33. 

(r) X Plow. 79. ^ (r/) 1 Lev. Rep. 91. * (r) 6 Bro. P. C. 553. 
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reason at last prevailed ; and by the ‘statute of 33 Q%o. III. c. 13, 
it was declared, that statutes are to have effect only, from the 
time they receive the royal assent ; and the former rule was 
abolished, to use the words of the statute, by reason of ‘‘ its 
great an^ manifest injustice.” 

There is a good^leal of hardship in the rule as it now stands, 
both here and in England ; for a statute is to operate 
from the very day it passes, if the law itself does not * es- *458 
tablish the time. It is impossible, in any state, and 
particularly in such a wide-spread dominion as that of the 
United States, to have notice of the existence of the law, until 
some time after it has passed. It would be no more than rea- 
sonable and just, that the statute should not be deemed to 
operate upon thg persons and property of individuals, or impose 
p^ins and penalties for acts done in contravention of* it, until 
the law was duly promulgated. The rule, however, is deemed 
to be fixed beyond the power of judicial control, and no time is 
allowed for the publication of the law before it operates, when 
the statuVj it^self gives no time. Thus, in the case of The Brig 
Ann^ {(i) the vessel was libelled and condemned for sailing from 
Newburyport, in Massachus<;jtts, on the l*2th of January, 1808, 
contrary to the Act of Congress of the 9th of January, 1808, 
though it was admitted the Act was not known in Newburyport 
on the day the brig sailed. The court admitted that the objec- 
tion to the forfeiture of tlie brig was founded on the principles 
of good 'sense and natural equity; and that unless such time be 
allowed as would enable the party, with reasonable diligence, to 
ascertain the existence of the law, an innocent man might be 
punished in his person and property, for an act which was inno- 
cent, for aught he knew, or could by possibility have known, 
when he did it. (6) 

• The Uode Napoleon (c) adopted the true rule on tbjs subject. 
It declared, that laws were binding from the moment their pro- 


(а) 1 Gallison, 62. ^ •», 

(б) Judge Livingston, in 1810, held that the embargo law of December, 18D7, did 
not operate upon a vessel which sailed from Georgia on the 15tjj January, 1808, be- 
fore notice of the Act had arrived, f Paine’s Rep. 23. ^ • 

(c) Art. 1. 
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ihulgation could be known, and that the promulgation should 
be considered as known in the department of the imperial resi- 
dence one day after that promulgation, and in each of the 
*459 other departments of the French empire * after the expi- 
ration of the same space of time, augmented by asanany 
days as there were distances of twenty leagues between the 
seat of government and the place. The New York Revised 
Statutes (a) have also declared the very equitable rule, that 
every law, unless a-dilTerent time be prescribed therein, takes 
effect throughout the state, on, and not before the 20th day aYter 
the day of its final passage. (/>) 

If^he statute be constitutional in its character, and has duly 
gone into operation, the next inquiry is, respecting its raeaning; 
and thig leads us to a consideration of the established rules^ of 
construction, by which its sense and operation are to be under- 
stood. 


, * There is a material distinction between public and 

Acts pun- * 

liii ami i.ii- private statutes, and the books abound with cases ex- 
plaining this distinction in iis application to particular 
statutes. It is sometimes difficult to draw the line between a 
public and private Act, for statutes frequently relate to matters 
and things that are partly public and partly private. The most 
comprehensive, if not the most precise definition in the English 
books is, that public Acts relate to the kingdom at large, and 
private Acts concern the particular interest or benefit of certain 
individuals, or of particular blasses of men. (c) Generally 
speaking, statutes arc })ublic ; and a private statute may rather 
be considered an exception to a general rule. It operates upon 
a particular thing or private persons. It is said not to bind or 
include strangers in interest to its provisions, and they are not 
bound to take notice of a private Act, even though there be no 
general skving clause of the rights of third persons, I'his ife a 


(a) Vol. i 157,800. 12. 

(b) By the Uevised Statutes of Massachi^setts/jn 1 836, it is the tlfirtieth day after, 
and by the constitution of Mississij\ni, as declared in 1833, is sixty days thereafter.^ 

(c) D warns bn Statutes, 464. Gill)ert on Ev. 39. 


Of 

fl .By art. iv, ^ 20^ of the constitution of Michigan, tto Act shall take effect until ninety 
dkys after the end of the session in which it is passed. t 
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jSiafe and juat rule of construction ; and it was adopted by the 
English courts in very early times, and does great credit to their 
liberality and spirit of justice, (a) It is supported by the opin- 
ion of Sir Matthew Hale, in Lucy v, Levington, {b) where he 
iays down the rule to be, that though every man be so far a 
party to a private ^ct of Parliament, as not to gainsay it, yet he 
is not so far a party as to give up his interest. To take 
the * case stated by Sir Matthew Hale, suppose a statute ! 460 
recites, that whereas there was a controversy concerning 
la/nd between A and JS, and enacts that A shall enjoy it^ this 
would not bind the interest of third persons in that land, because 
they are not strictly parties to the act, but strangers, arid it 
would be manifest injustice that the statute should affect them. 
This rule, as to Jhe limitation of the operation of private stat- 
ufbs, was adopted by the Supreme Court of New York, and 
afterwards by the Court of Errors, in Jackson v. Catlin, (c) It 
is likewise# a general rule, in the interpretation of statutes limit- 
ing rights* and interests, not to construe them to embrace the 
80 vereigr.ijpQjyer or government, unless the same be expressly 
named therein, or intended by necessary implication, (d) ^ There 


(a) 37 lien. VI. 15, Bro. ParUument, pi. 27. Bo^clVs case, 25 ami 26 Eliz. 
cited in Barrington^s case, 8 Co. 138, a. 

(b) 1 Vent. 175. 

(c) 2 Johns. Rep. 263. 8 John.s. Rep. 520, S. C. 

(</) I Blacks. Com. 261. Comyn^s Dig. tit. Parliament, R. 8. The King v. Allen, 
15 East, 333. The King v. Inhabitanls#of Cumberland, 6 Terra, 194. Story, J., 2 
Ma.soii’s Rep. 314. Commonwealth v, Baldwin, 1 Watt’s Pciin. R. 54. The People 
' V. Rossitcr, 4 Cowen, 143. United States v. Hewes, U. S. D. C. for Pemisylvunia, 
February, 1840, Crabbers R. 307. In cases of grants by the king, in virtue of his 
prerogative, the old rule was said to be, that nothing passed without clear and dctcr- 
znlnate words, and the grant was construed most strongly against the grantee, though 
the rule was otherwise as to private grants. Stanhope’s case. Hob. 243 Turner and 
Atkyns IJ., Hard. 309. Bro. Abr. Patent, pi. 62. 2 Blacks. Com. 347. But the rule 
was and is to be taken with much qualification, and applied to doubtfijtl cases, where 
a choice is fairly open without any violation of the apparent objects of the grant. 
This was the doctrine in Sir John Molyu's case, (6 Co. 5,) where it was held, ilmt 
the kings grant should ife taken beneficially for the honor of th6 king and the relief 
of the subject ; and Lord Coke oJiservefi in that case, on the gravity or wisdom of the 

1 State V. Milburn, 9 Gill, 106. But though not expressly named, the state is not cx- 
eippted, in virtue qf jits sovereignty, from the operation of J|tw8 pessei for the xnaintetwmoe 
the mdy^ncentjjnt of iearnitlki or the /suppo^ of thi poor. Gladney v* Ueavors 

ixbeo.79; 

VOL. L 
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is another material distinction in respect to public and pirivate 
statutes. Tl^e courts of justice are bound, ex officio^ to fake 
notice of public Acts without their being pleaded, for they^are 
part of the general law of the land, which all persons, and par- 
ticularly the judges, are presumed to know. Public Acjs cannot 
be put in issue by plea. Nul tiel record can^iot be pleaded to a 
public statute ; the judges are to determine the existence of 
them from their own knowledge, [a) But they are not bound 
to take notice of private Acts, unless they be specially pleaded, 


ancient s^ges'of the law, who construed the king’s grants beneficially, so as not to 
make any strict or literal construction in subversion of such grants. He also observed, 
in his commentary on the statute of quo warranto, (18 Ed. I. 2 Inst. 496, 497,) that 
the king’s patents, not only of liberties, but of lands, tenements, and other things, 
should have no strict or narrow interpretation for the overthrowing of them ; but a 
liberal and favorable construction for the making of them available in law, usque* ad 
plenitudinem^ for the honor of the king. And it was always conceded in the cases, 
that if the grant was declared to bo made ex certa scientia et mero motUy they wore to 
be construed b'cncficially for the grantee, according to the intent exjkossed in the 
* grant, and according to the common understanding and prope^ signincation of the 
words. Alton Wood’s case. 1 Co. 40, b. In the case of Sutton’s Hospital, (10 Co. 
27,) the' doctrine was, that a grant for a charitable purpose is taken most favorably for 
the object, and that the usual incidents to a corporation arc hold to be tacitly annexed 
to the charter. * 

And if the royal grant was not in ^ case of mere bounty or donation, but one 
founded upon a valuable consideration, the stern rule never applies, and the grant is 
expounded as a private grant, favorable for the grantee, or rather according to its fair 
meaning, for the grant is a contract. Sec a clear and full view of the ancient law on 
the construction of royal grants, by Mr. Justice Story, in his opinion in Charles River 
Bridge V. Warren Bridge,, 11 Peters, 589-5^8. Sec, also, infra, vol. ii.^56. 

In addition to the restrictions which the common law has imposed upon the opera- 
tion of private statutes, they are usually laid under special chocks by legislative rules, • 
or by law, as to the notice requisite before a private bill can be introduced. See the 
notice requisite on the application to the legislature of N6w York for private purposes^ 
N. T, R. S. 3d edit. vol. i. p. 161. The constitution of New York (art. 7, sec. 9,) re- 
quires the assent of two thirds of the members elected to each house, to every bill 
appropriating public moneys or property for private purposes.^ So the legislature of 
North, CaroUnk is prohibited by their constitation, as amended in 1835, from passing 
any pHvnto law, without thirty days previous notice of application for the law. The 
cautioUi checks, and course of proceedings, in the English parliament, on passing prft 
rate biUs, are detailed at large, and with great precision and ftccuracy, in May’s Trea- 
tise upon the Law and Proceedings of Parliaikci^, pp. 383-460. 

(a) The Prince’s case, 8 Co. 28, a,'’* ‘, 

1 This pTOvision of tfie constitrtion of 1821, is not|Continued in the cCnstitutlon of 1846. 
See arte. 8d and 7th of the present constitution of New*York for the provisions affecting 
the passage of Aots or the legislature. * , 
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and shpwn in proof, by the party claiming the effect of them. 
In, England the existence even of a private statute cannot be 
pat in issue to be tried by a jury on the plea of nul tiel record^ 
though this may be done in New York under the Revised 
Statutes, (a) 

The title of the ^ct and the preambfe to the Act are, Kuies for 
strictly speaking, no parts of it. (6) ^ They may serve to Stioif 
show the general scope and purport of the Act, and 
the inducements which led to its enactrpent. They may, at 
times, aid in the construction of it;(c) but generally they 
are loosely atnd carelessly inserted, and are not safe exposi- 
tors of the law. The title frequently alludes to the subject- 
matter of the Act only in general or sweeping terms, or it 
alludes only to ^ part of the multifarious matter of which the 
statute is composed. The constitution of New Jersey, in 1844 , 
has added a new and salutary check to multitudinous matter, 
by declarkig (d) that e\ety law shall embrace but one object, 
and that fliiall be expressed in the title. So also in New York, 
by the re^'ised constitution of 1846 , art. 3 , sec. 16 , no private or 
local bill shall embrace more than one subj(3ct, and that shall be 
expressed in the title.'-^ The title, as it was observed in United 
States V. Fisher^{e) when taken in connection with other 
parts, may * assist in removing ambiguities where the *461 
intent is not plain ; for when the mind labors to discover 
the intention of the legislature, it seizes everything, even the 
title, from which aid can be derived. So the preamble may be 


(a) Dwarris on Statutes, ,^0. Trotter v. Mills, 6 Wendell, 512. 

\b) The King.r. Williams, I W. Blacks. Rep. 95. Mills v, Wilkins, 6 Mod. 62. 

(c) Sutton's Hospital, 10 Co. 23, 24, b. Boulton v. Bull, 2 H. Blacks. 465, 500. 

(d) Art. 4, sec. 7. (e) 2 Cranch, 386. 


t i Ogden e. Stgong, 2 Paine, 0. 0. 584. 

3 Xfie constitutions of Ohio, Missouri, Iowa, Indiana, Michigan, Georgia, and oftier 
states, contain a similar provision. *lt has been decided, j[n4he latter state, that so much 
only of every statute as contains mattih: (fifferent from what is expressed iti the title will 
be void. Mayor of Savannah v. State, 4 Geo. 5^1' The purpose of the requirement is, 
th^t neither the legislature nor the 4 >ublic may be misled by the title ; and statutes are to 
be reasonably construed with a reference to this intent, ^un Hutixal Ins. Co. e. Mayor, 
4 Seld. 241; Guilford i?. Cornell^ l8 B^rb, 616, 640 ; Conner 6. Mi^pr, 1 Seld. 286 ; DavU 
e.* State, 7 Maryl. 161; Bell^ille R. R. Go. tj. Gregory, 16 III. 20. * 
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resoifted to in order to ascertain the inducements to the making 
of the statute ; but when the words of the enacting clause sire 
clear and positive, recourse must not be had to the preamble. 
Notwithstanding that Lord Coke (a) considers the preamble as 
a key to open the understanding of the statute, Mr. Barrington, 
ixi^his Observations on the Statutes, (b), has ^own by many in* 
stances, that a statute frequently recites that which is Ubt the 
real occasion of the law, or states that doubts existed as to th6 
law, when in fact, none had existed. The true rule is, as was 
declared by Mr. J. Buller and Mr. J. Grose, in Crespignij v. 
Wittenoom {c) that the preamble may be resorted to in restraint 
of the generality of the enacting clause, when it would be in- 
convenient if not restrained, or it may be resorted to in expla- 
nation of the enacting clause, if it be doubtful. This is the 
whole extent of the influence of the title and preamble in the 
construction of the statute.^ The true meaning of the .statute^ 
is generally ^nd properly to be sought from the body bf the Act 
itself. But such is the imperfection of human lan^age, and 
the want of technical skill in the makers of the lf.w,-"chat stat- 
utes often give occasion to the most perplexing and distressing 
doubts and discussions, arising from the ambiguity that attends 
them. It requires great experience, as well as the command of 
a perspicuous diction, to frame a law in such clear and precise 
terms as to secure it from ambiguous expressions, and from all 
doubt and criticisms upon its meaning. 

It is an established rule ip thc^^xposition of statutes, that the 
intention of the lawgiver is to be deduced from a view of 
^ the whole, and of every part of a statute, taken and 
*462 * compared together, (rf) The real intention, when accu- 
rately ascertained, will always prevail over the literal 
sense of terms, (ej When the expression in a statute is special 

(g) Co. Litt. 79» a. (6) P. 300. (c) 4 Tcim Hep. 793. 

(rf) Co. Litt 381, a, Marshall, Ch. J., 12 Wheaton, 332. Mason i?. Finch, 2 Scai^- 
mon’s III. ,R. 224. „• c 

(e) Thompson, Ch. J., in The People v, Utica Inss Co. 15 Johnson, 880. Whitney 
V. V^itriey, 14 Mass. R. 92. 


1 ^ ' p », 

1 The.tf^ue of the preamble i«3 an aid in construing a treaty, is considered in' Little v, 
\l^tsoD, 82 Maine K. il4. Its averments are to bo regarded admitted truths. 
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or particular, but the reason is general, the expression should be. j 
deemed general, (a) Scire hges^ non hoc esi verba earrni tenere 
sed vim ac potestatem^ and the reason and intention of the law- 
giver will control the strict letter of the law, when the latter ’ 
would lead to^palpable injustice, contradiction, and absurdity. 
This was the doctrine of Modestinus, Scsevola, Paulus, and 
Ulpianus, the most illustrious commentators on the Roman 
law. (b) When the words arc not explicit, tlie intention is to 
be collected from the context, from the occasion and necessity 
of the law, from the mischief felt, and the objects and the 
remedy in view ; and the intention is to be taken or presumed, 
according to what is consonant to reason and good discre- 
tion. (c)^ These rules, by which the sages of the law, accord- 
ing to Plowden^{^i) have ever been guided in seeking for the 
indention of the legislature, are maxims of sound interpreta- 
tion, which have been accumulated by the experience, and 
ratified by the approbation of ages. 

The wArds of a statute, if of common use, arc to be taken 
in their natural, plain, obvious, and ordinary signification and 
import ; (e) and if technical words are used, they are to be 
taken in*a technical sense, unless it clearly appears from the 
context, or other parts of the instrument, that the words were 
intended to be applied difl’erently from their ordinary or their 
legal acceptation. (/) The current of authority at the present 
day, said Mr. Justice Bronson, (g*) is in favor of reading stat- 


(a) 10 Co. 101, b. 

(h) Dig. 1, 3, 17. Ibid. lib. 27, 1, 13, 2. Maledicta interpretatio qum cotrodtt vis- 
cera texti. — Lord Coke. 

(c) 10 Co. 57, b. 3 Co. 7. Plowd. 10, 57, 350, 363. Eyre, Ch. J., in Boulton v. 
Bull, 2 H. Blacks. 490. Marshall, Ch J., 9 Wheaton, 189. 

(i?) Pl^jwd. 205. ' 

(e) Story, J., 1 Wheaton, 326. I^iord Tenterden, 2 B. & Aid. 522. * 

(/) Certainty to a certain intent in general, U ordinarily sufficient in the coneti'uc- 
* tion of statutes. The words are to be taken in the sense, say the judges in Vermont, 
that would convey the meaning required, to all men of ordinary discernment alike, 
and that may be called ceiiain without lecurring to possible facts which do not appear. 
Xairlee u, Corinth, 9 Vermont Bep, 269, • 


jp) 20 Wendell, 561. In Malian v. May, 13 Meeson & Welsby, 5U, the ordinary 



1 See Barker r. Esty, 19 Vermont B. 182* « 

•44* 
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ute» according to the natural and most obvious import of the 
language, without resorting to subtle and forced constructions, 
for the purpose of either limiting or extending their operation.^ 
A saving clause in a statute is to bo rejected, when it is directly 
repugrtant to the purview or body of the Act, sind could not 
stand without rendering the Act inconsistent and destructi^je of 
itself, (a) Lord Coke, in Alton Wbod^s case, (b) gives a pariic* 
tllar illustration of this rule, by a case which would be false 
doctrine with us, but which serves to show the force of the rule. 
Thus, if the manor of Dale be by express words given by statute 
to the king, saving the right of all persons interested therein, or 
if the statute vests the lands of A in the king, saving the 
*463 rights of A, the interest of the owner is not * saved, in- 
•asmuch as the saving clause is repugnapt to the grant ; 
and if it were allowed to operate, it would render the grant 
void and nugatory. But there is a distinction in some of the 
books betWcfcn a saving clause and a proviso in tke statute, 
though the reason of the distinction is not very apj^arent. It 
was held by all the barons of the Exchequer, in thf. caie of 7%e 
Attorney^ General v. The Governor and Company of Chelsea 
Waterworks, {c) that where the pj'oviso of an Act <!)f Parlia- 
ment was directly repugnant to the purview of it, the proviso 
should stand, and be held ^repeal of the purview, because it 
speaks the last intention of the lawgiver,® It was compared to 
a will, in which the latter part, if inconsistent with the former, 


rule of coustruction wa& declared to be, that words were to be construed according to 
their strict and primary acceptation, unless fiom the context of the instrument, and 
the intention of the parties, to be collected from it, tlfey appear to be used in a dif- 
ferent sense, or unless in their strict sense they are incapable of being carried into 
efToct. 

(a) riowd. 565. 8 Taunt. Rep. 13-18, (h) I Co. 47, 

• (c) Fitz. Rep. 195. 4 Geo. II. 


1*^* It is a rule, (says Burton, .T ,) in the construction of statutes, that in the first instance, 
the grammatical sense of tlie wrords is to be adhered to. If that is contrary to, or ineem*- 
sistent with any expressed intention, or any'declafiid purpose of the statute, or, If it 
would involve any absurdity, repngnaheb, or inconsistency in its different provisions:; the 
grammatical sense must thou bo modified, extended, or abridged, so fhr as to avoid shell 
an inconvenience, bul^uo fifrther.” Wai*burton v. Loveland, 1 Hud, & Brooke, (Irish,) 
Toldsld-u. Colt, 1 M. & W.* 2(f4. 

3 Tji^nsend v, Broim, 4 Zabr. 80. 
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supersedes and revokes it. But it may be remarked upon this 
case of Fitzgibbon^ that a proviso repugnant to the purview of 
the statute, renders it equally nugatory and void as a repugnant 
saving clause; and it is difficult to see why the Act should be 
destroyed by the one, and not by the other, or why the proviso 
and the saving cljuise, when inconsistent with the body of the 
Act, should not both of them be equally rejected, {a) There is 
also a technical distinction between a pl-oviso aild an exception 
in a statute. K there be an exception in the enacting clause 
of a statute, it must be negatived in pleading ; but if there be 
a separate proviso, that need not, and the defendant must show 
it by way of defence, {b) ^ 

Several Acts in pari materia^ and relating to the same subject, 
are to be taken together, and compared, in the construction of 
tliein, because they are considered as having one object in view, 
and as acting upon one system. This rule was declared in the 
cases of J^ex v. Loxdale^ and the Earl oj Ailesbtiiy v, Patti* 
son ; (c) and the rule applies, though some of the statutes may 
have expired, or are not referred to in the other Acts. Thb 
object of the rule is to ascertain and carry into efiect the 


(tt) In Savings Institution v Makin, 23 Maine R 360, it was held, in the case 
which led to a great and able discussion, that a saving cl lusc in a btafutc, tn the form 
of a pioinsoy lestrictuig m certain cases the operation of the gencial language of the 
enacting clau'se, was not void, though the pioviso be lepugnant to the general Ian* 
guage of the ciiac ting clause. The tiuc principle undoubtedly is, that the sound m- 
teipretation and meaning of the statufte, on a view of the enacting clause, paving 
clause and proviso, taken and constiued together, are to pro ail If the principal 
object of the Act can be accomplished and stand, under the restriction of the sa\ ing 
clause or proviso, the same^s not to be held void for lepugnancy 
(6) bpicres v, Parker, 1 Teim, 141 Abbot, J , 1 Barnew & Aid 99 Thibault u. 
Gibson, 12 Mceaon & Welsby, 88 Id 740 The office 6f a pioviso is either to except 
something from the enacting clause, or to qualify or restiain its geneiality, or to c^- 
qlude ^etno possible ground of misinteipietation of Us extent Stoir, J , Minis u. 
United States, 15 Peters’s USE. 445 Boon u. Juliet, 1 Scammon’s 111 R 
258 .^ 

(c) # Burn Rep 44^ Doug Rep 28. See, also, Vernon's case, 4 Co 4 4 Term 
B, 447, 450. 6 lb. 417. 1) warns on Statutes, 569 Thompsort, Ch J , 16 John- 
son, 380, 8 P. ' • _ 

* 1 People n. Toyubee, 2 Park. C. R 829, 864. Brutton n. State, 4 Ind, 6(WL 
2 In Gonstrubg statutes, a prdviso^ay be limited toth^genemt scope of the enaCtUig 
16 Vermont B. 126i e 
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*464 intention; and it is to be inferred *that a code of stat- 
, utes relating to one subject was governed by one spirit, 
and policy, and was intended to be consistent and harmonious 
in i[ts several parts and provisions. Upon the same principle, 
whenever a power is given by a staj;ute, everything necessary 
to the making of it effectual, or requisite to attain the end, is 
implied. Quando lex aliquid concedit^ concedere videtur ct id^ 
per quod deveniiur ad illud. 

V ; Statutes are likewise to be construed in reference to the prin- 
ciples of the common law ; for it is not to be presumed that the 
legislature intended to make an^ innovation upon the common 
law, further than the case absolutely required. This has been 
the language of the courts in every age ; and when we consider 
the constant, vehement, and exalted eulogy which the ancient 
sages bestowed upon the common law as the perfection 6f 
reason, and the best birthright and noblest inheritance of the 
subject, we cannot be surprised at the great sanctioUf. given to 
this rule of construction. It was observed by the judges, in the 
<^se of Stowell v. Zouche^{a) that it was good fqjr th^ exposi- 
tors of a statute to approach as near as they could to the rea- 
son of the common law ; and the resolution of the barons of 
the Exchequer, in Ileydonh case^ (b) was to this effect. For 
the sure and true interpretation of all statutes, whether penal 
or beneficial, four things are to be considered : What was the 
common law before the Act ? what was the mischief against 
which the common law did nof. provide ? what remedy the 
parliament had provided to cure the defect ; and the true reason 
of the remedy ? It was held to be the duty of the judges to 
. make such a construction as should repress the mischief and 
advance the remedy, (c) 

In the construction of statutes, the sense which the contem- 
porary nien^bers of the profession had put upon them, is deemed 
, of some importance, according to the maxim that 
*4^ ^contemporanea expositio est fortissimain le{fe.{d) *Stat- 

(a) Plow4. 369. , „ , ' (b)3 Co. 7. • 

(tj the case as to statates which relate to matters of public utilityj 

tig to^|muhmeiita oj piety, charity, education, and public improTements. 
l6n.(;^^^case, ll Co. 7l(>. « i .. 

2<ntVWhero the oeilfliaiZ* of a stfltnte is dubintin. lnn<r tiaAtirA In a mnC to at. 
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utes that ai^e remedial, and not penal, are to receive an equi- \ 
table interpretation, by which the letter of the Act is some* ^ 
times restrained, and sometimes enlarged, so as more effectually , 
to meet the beneficial end in view, and prevent a failure of the 
remedy. They are construed liberally, and vllra but not contra 
the strict letter, (a\ This may be illustrated in the case of the 
registry Acts, for giving priority to deeds and mortgages, accord- 
ing to the dates of the registry. If a person claiming under a 
register deed or mortgage, had notice of the unregistered prior 
deed when he took his deed, and procured the registry of it in 
order to defeat the prior deed, he shall not prevail with his prior 
registry, because that would be to counteract the intent and 
policy of the statutes, which were made to prevent and not to 
ughold frauds. • Statutes are sometimes merely directory, and, 
in that case, a breach of the direction works no forfeiture or in- 
validity of the thing done ; but it is otherwise if the statute be 
imperative, (b) ^ 


pound it et norma loquimdi arc governed by usage. The moaning of things 

spoken or written must bo, as it hath been constantly received to be, taken from com- 
mon aoceptsition. (/h. J. Vaughan, in Sheppard v. (iosnold, Vjiugh. Uop. 169. A 
contemporary cxj^ositioil, even of the constitution of tlic United States, practised* 
and accjuiesccd in for a period of years, fixes the construction. Stuart ik Uaird, 

1 Crancli, 299. Martin v. Hunter, 1 Wheaton, 304. Cohens v. Virginia, 6 Wheaton, 
264.« 

(a) Dwarris on Statutes, 615 el seq. 

(b) To interpret a statute strictly, is to adliere precisely to the words or letter of 

the law, which include, of course, fewe% particulars than a freer construction. To 
interpret it liberally, largely, or comprehensively, is to carry the meaning of the law- 
giver into more complete effect than a confined interpretation would allow. Jt may 
be termed the rational inter^jretation. Rutherforth’s Inst. b. 2, c. 7, secs. 3-11. The 
general rule, even in the construction of a conslUutim is, that where it gives a general 
power, or enjoins a duty, it gives by implication every particular power ne^ssary for 
the exercise of the one, or the performance of the other. But if the means for the 
exercise the power be also granted, no other or different means or powers can be 
implied. Field v. The People, 2 Scammon’s 111. Rep. 7^. • 


1 People V. Cook, 14 Barb. 269; for the force of affirmative or negative words in deter- 
mining the imperative or directory character of statutes, see Savage d. Walslie, 26 Ala. 619. 

Penal etatutes are to be construSd strictly. By this is meant only that they are not to 
be so extended by implication, and beyond the* legitimate import of the words used as to 
evib^ce oases or acts not clearly described by such words. They are not to be made to 
involve an absurdity, ot frustrate the design of the l6gi8]|tors. B^son v. The State, 19 
Conn. R. 299. United States v. &ooding, 12 Wheaton^s R. 480 . 

9 Sm Myriok Hasey, 211 Maine R. 9. Whitcomb ». Rood, 29 Vlrmont B. 49. 
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Effector penal and temporary by the terpis or 

nature of it, the party offending must be prosecuted 
and punished before the Act expires or is repealed.^ 
Thdugh the offence be committed before the expiration of the 
Act, the party cannot be punished after it has expired, unless a 
pariicular provision be made by law for th^ purpose, (a) If a 
statute be repealed, and afterwards the repealing Act be re- 
pealed, this revives the original Act; (ft) ^ and if a statute be 
temporary, and limited to a given number of years, and expires 
by its own limitation, a statute which had been repealed and 
supplied by it, is ipso facto revived, (c) If, before the expiration 
of the time,. a temporary statute be continued by another Act, it 
was formerly a question under which statute acts and proceed- 
ings were to be considered as done. In the case of T/ie College 
of Physicians^ {d} it was declared, that if a statute be limited to 


(o) Miner’s c»sc, I Wm. Blacks. Rep. 451. Marshall, Ch. J., in YeaVon v. United 
States, 5 Cranch, 281. The Irresistible, 7 Wheaton, 551. The United States v, 
Passmore, 4 Dallas, 372. United States v. Preston, 3 Peters, 67. The v. Cole, 
2 M’Cord’s Rep. 1. Anon. 1 Wash. Cir. Rep, 84. The State v.^Tlio Tombeckbeo 
Bank, 1 Stewart’s Ala. Rep. 347. Pope v. Lewis, 4 Alabama R. N. S. 487. Com- 
•monwealth v, Marsliall, 11 Pick. Rep. 3.50, Allen v. Farroy^, 2 Baylcy’s S. C. Rep. 
584. Tlio same as to judicial proceedings hegm under an Art, and not finished when 
it is repealed. They cannot be pursued. I Wm. Blacks. Rep. 451. 4 Yeates, 392, 
Wharton’s Dig. tit. Statutes A., n. 6. Butler v. Palmer, 1 Hiirs N. Y. R. 324. Tho 
proceeding must have been executed, and not executory, to save it from being lost by 
the repeal. But it seems that a seaman in the navy, put under ahrest before his term 
of service expired, may be retained for trial by a court-marshal after his term has ex- 
pired. This rule of construction is indispensable to the discipline of the navy. Case 
of Walker on hah, carp., American Jurl.it, No. 6, p. 281. 

(6) Case of the Bishops, 12 Co. 7. 2 Inst. 686. Doe v» Naylor, 2 Blackf. Ind. 
Rep. 32. M’Nair u. Ragland, 1 Bad. & Dev. Eq* Cos. 626.,, .Commonwealth v, 
Churchill. 2 Metcalf’s Rep. 118. Wheeler v. Roberts, 7 Cbweit, 536. A statute in 
Ohio, of February I4th, 1809, and of Illinois of 19th of January, 1826, abolished the 
rule of the common law stated in the text, as to the constructive revival of, repealed 
stAtutes. ^ t 

(c) Collins V. Smith, 6 Wharton, 294. 

(d) Littleton’s Rep, 212. 


1 FenOlon's Petition, 7 Barr’s R. 178. Regina v, InbaV). of Denton, 14 E. L. & E. R. 124. 
Saco V. Gurney, 84 Maine, 14. State e.''^bumans, 6 Porter, (Ind.) 280. Eaton t>. Graham, 
11 111. 61$i The repeal of a penal statute does not affect rights in penalties, vested In pri- 
vate i^iil^iduals undelpcthe provisions of the statute. Lakeman v, Moore, 88 N U. 416. 

8 Tjll^riginal statjUte Is revived even where it wa^ rop’baled by implicatioii Only. Has- 
tings ^ Aiken, 1 Grayf 163. ^ 
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seven years, and afterwards by another statute be made per- 
* petuai, proceedings ought to be referred to the last statute, as 
being the one in force. But this decision was erroneous, and 
contrary to what had been said by Popham, Ch. J., in IHagley 
V. Moor ; (a) and all acts, civil and criminal, arc to be charged 
under the authority of the first Act. Thus, in the case of Rex 
V. Morg-an^ {h) on ah indictment for peijury, in an affidavit to 
hold to bail, it was laid to have been ‘taken by virtue of the 
statute of 12 Geo. L, which was a temporary law for five years, 
and which was afterwards, and before the expiration of it, con» 
tinued by the Act of 5 Geo. IL, with some alterations. Lord 
Chief Justice Hardwicke said, that when an Act was continued 
by a subsequent Act, everybody was estopped to say the first 
Act was not in fpree ; and as the Act in question was not altered 
in* respect to bail, the offence was properly laid to have been 
done against the first Act. In Shipman v. Henbest^ (c) the King’s 
Bench heU, that if a statute be permitted even to /expire, and 
be afterwards revived by another statute, the law derives its 
force fro:j3 th^ first statute, which is to be considered as in oper- 
ation by means of revival. If, however, a temporary Act be re- 
vived after it has expired, the intermediate time Is lost, without 
a special provision reaching to the intermediate time, (d) 

*If a statute inflicts a penalty for doing an act, the *467 
penalty implies a prohibition, and the thing is unlaw- statute 
ful, though there be no prohibitory words in the statute, penalties. 


(a) Cro. Bliz. 750. (6) Str. 1066. (c) 4 Term Hep.^109, 

(d) Statutes are not consid^rc^ to be repealed by implication, unless the repugnancy 
between the new provision and a former statute be plain and unavoidable.^ Foster’s 
case, II Co. 56,60 A 1 Rol. Kcp. 91. 10 Mod. Rep. 118^ arg. Bacon’s Abr. tit. 
Statute 1). A construction which repeals former statutes or laws by implication, and 
davests Idng-approved remedies, is not to be favored in any case. Co^Jcn, J., 3 Hill, 
472. A statute cannot be repealed by non-user : White v. Boot, 2 Term, 274 ; Dwar- 
lis on Statutes, 529 ; though it is said to have been held in the Scotch law, that stat- 
utes lose their force by desuetude after sixty years. See Dr. Irving’s Introductioif to 


1 Commonwealth e. Herrick, 6 Cush. 466. But if the subsequent statute clearly pre« 
scribe the only rule to be observed, the former statute, though not mpugnant, is repealed. 
Davi^ Fairbal^, 8 How. U. SS 086f Dexter and limmef F. B** Co. e. Allen, 16 Barb. 
15. 
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Lord Hdt, in Bartlett v. Vtner^ {a) applied this rule to the 
case of a statute inflicting a penalty for making a particular 
contract, such as a simoniacal or usurious contract; and he held 
that the contract was void under the statute, though there was 
a penalty imposed for making it. The principle is now settled, 
that the statutory prohibition is equally efficacious, and the ille^ 
gality of a breach of the statute the same, whether a thing be 
prohibited absolutely, or only under a penalty, (6) ^ The New 
York Revised Statutes, (c) make the doing an act contrary to a 
statute prohibition a misdemeanor, though no penalty be im- 
posed. Whether any other punishment can be inflicted than 


the Study of the Civil Law, pp. 123-127, on the doctrine in Scotland derived from the 
civil law, that laws may be abrogated by long disuse/-* 

(a) Cartli. 251. Skinner, 322. ‘ 

{h) Bensloy v. Bignokl, 5 Barnew. & Aid. 335. Do Begnis v, Arraistead, 10 Bing. 
107, S. V. pwarris on Statutes, 536. The State v. Fletcher, 5 New Hamp. Hep. 
267. Kvery statute made to redress an injury, grievance, or mischief, an action 
to the j)arty aggrieved, either expressly* or by implication. Vai^ Hook v. Whitlock, 
2 Edward’s V. C. Rep. 304. Affirmatives in statutes that introduce a p«,w rule, im- 
ply a negative of all that is not within the purview. Hob. Hep. fe98. And when a 
statute limits a thing to be done in a particular form, it includes in itself a negative, 
Viz : that it shall not be done otherwise. Flpwd. 206, b. Affirmative words in a 
statute do sometimes imply a negative of what is not affirmed, as strongly as if 
expressed. Nott, J., in Cohen v, Iloff, 2 Tredway's Rep. 661. The word way, in a 
statute, means must or shall, when the public interest or rights are concerned, or the 
public or third persons have a claim, de jure, that the power shall be exercised. 
Alderman Backwoll’s c4iso, 1 Vern. 152. King c.*Barlow, 2 Sulk. 60I>. King v. In- 
habitants of Derby, Skinner, 370, The King v. Mayor of Hastings, 1 Dowling & 
Ryland, 148. Newburgh Turnpike Co. h. Miller, 5 Johnson’s Ch, K. 113. See, 
also, 5 CowcD, 193. 1 Peters, 64. 9 Porter, 390.“ Though penal statutes are said 
to be construed strictly, yet the courts arc bound to give effect tp their plain and 
obvious moaning, and not narrow the construction. Hhey must search out and fol- 
low the true intent of the lawgiver. Bullcr, J., in 1 Term, 101. Story, J., in 3 Sum- 
ner, 209. Pike V. Jenkins, 12 N. H. Rep. 255.4 
(c) Vol. ii. p. 696, sec. 39, 


I But when tlie object of the law is paerely to protect the revenue, the imposition of 
peialfcy is not intended to be construed os a prohibition of tlie contract. Griffith v! 
Wellsi 8 Denio, 226. 

. 3 And it was held in O’Hanlon v, Myers, 10 R.ch. Llw,(S. C.) 121, that an Act may be- 
come inoporiUive from non-nser ami Aolu disuse of the punishment prescribed, such as 
“.sitting publicly in the stocks,” ' * 

“ b. Fear3ont,9 How, U. S. 248,. . * , , ‘ 

* In Mustruing pe^ stat<:te$», courts cannot taBj intt view the motives of tho lawgiver 
furthei?’'«ian they awiiLaxpressod in the statute. State e. Kinjj, 12 La. An. 698. 
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the' penalty given by the statute, has been made a serious ques- 
tion. (^) The Court of K. B., in Rex v. Robinson^ {b) laid down 
this distinction, that where a statute created a new offence, by 
making unlawful what was lawful before, and prescribed a par- 
ticular sanction, it must be pursued, and none other ; but where 
the otli'nce was piyiishable at common law, and the statute pre- 
scribed a particular remedy, without any negative words, ex- 
press or implied, the sanction was cumulative, and did not take 
away the common-law pujiishinent, and either remedy might, 
be pursued, (e) The same distinction had been declared long 
before ; (d) and the proper inquiry in such cases is, was the 
doing of the thing for which the penalty is inflicted, law/ul or 
unlawful, before the passing of the statute ? If it was no oftbnee 
bcforii, the party offending is liable to the penalty, and to noth- 
in*g else, (e) The distinction between statutory offences, which 
arc mahi prohibita only, or mala in sCy is now exploded, 
and a bremch of the statute law, in either * case, is equally *468 
unlawful and f (jually a bn'ach of duty ; and no agree- 
ment, fdsnde^ on the contemplation of either class of offences 
will be enforc(id at law or in equity, (f) 

There ‘are a number of .other rules, of minor importance, 
relative to the construction of statutes, and it will be sufficient 

(</) If *i sditutc creates un offence, and does not make it indictal)le, out i»rcs(Tibcs a 
j)onsilty, a resort to an indictment is precluded. The State v. Maze, 6 niini])lirey’s 
Tcnn. H. 17. • 

{b) 2 Burr. 799. Almy v. Harris, 5 Johnson’s II. 175. Stafford v. Ingcrsol, 
3 Hiirs U. 38, S. P. 

(r) By common law, acts contra honoa mores arc iiidictahle; but in Louisiana there 
is no sucli mass of undefineef indictable offences, and no act is indictable that is not 
made i\ statute offence and indictable. The State v. Williams, 7 Kob. Kep. J>52. ' 

{d] Castle’s case, Cro. J. 644. Regina c. Wigg, 2 Salk. 460. 

(c) A (juevtion \>ias raised in the N. Y. District Court of the United States, in the 
dlTse of The United States v. Cates, (4 New York Legal Observer for Jffnuary, 1846,) 
how far a penal statute was to be deemed cumulative, or a mere repeal of a prior 
ftatute, and only the substitution of another penalty, leaving both penalties or punilh- 
ments to be indicted. The quc.stion in most cases resolves itself into an inquiry as 
to the intention of the snbsequentiaw. •Cumulative penalties merely, do not repeal a 
former statute ; but when new qualifications Or'*modifications are added, the repeal 
may be inferred ; and if the case be not clear, such ought to be the inference, lest a 
person might be twice punished for the same offence. ^ • 

{/) Auhert V, Maze, 2 Bos. Sc Putler, 371. Cannan iS Blyce, 3 Bamew. & Aid. 
179. Daniels, ex paiie^ 14^Vesey, 191. * 

VOL. I. ^6 
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I 

to obstTve, generally, that the great object of the maxims of 
interpretation is, to discover the true intention of the law ; and 
whenever that intention can be indubitably ascertained, and it 
be not a violation of constitutional right, the courts are bound 
to obey it, whatever may be their opinion of its wisdom or pol- 
icy. {a) But it would be quite visionary, to pxpect, in any code 
of statute law, such precision of thought and perspicuity of 
language, as to preclude all uncertainty as to the meaning, and 
exempt the community from the evils of vexatious doubts and 
litigious interpretations. Lord Coke complained, (h) that in 
his day great questions had oftentimes arisen “ upon Acts of 
Parlij^mcnt, overladen with provisos and additions, and many 
times on a sudden penned or corrected, by men of none, or very 
little judgment in law.’’ (c) 


(a) Lord Mansfield, in Pray v. Edie, 1 Term, 313. Willes^s Kep. 397. United 
States V. Pishcr, 2 Crancli, 399. Qaoties in verbis nulla est anihiffuitaSf ibi nulla expo- 
sitio contra verba erpreMa Jienda est. The English judges have i frequently observed, 
in answer to the remark that the legislature meant so and so, that they^^?. that case 
have not so expressed themselves, and therefore the maxim applied, quod voluit non 
dixit “ Where 1 f\nd the words of a statute perfectly clear, I shall adhere to the 
words,” .said Uenman, Ch. J., in 4 Neville & Manning, 426. 

(/>) Pref. to 2 Co. 

(e) In Douglass v. Howland, 24 Wcndeirs K. 4.5-47, Mr. Justice Cowen has ex- 
pressed himself witli a justice, strength, and truth on the subject of the inteq^retation 
of statutes, worthy to be transcribed. We cannot,” he observes, ** escape the power 
of construction, so long as wc have a judicial system. Well-known rules in the con- 
struction of statutes ought not to bo depafted from. Statutes in affirmance of the 
common law, or in affirmance of judicial construction upon a former statute, ought 
not to be holden a deviation from the former law, unless it be obviously so. There 
is scarcely any branch of legal policy more worthy of being enforced, than that which 
aims to keep the laws of a nation the same in all respects from one age to another, 
except in points where change becomes absolutely necessary. Time, says Lord Hale, 
is wiser than all the wits in the w'orld, and the law which has been tried by it Iia.s the 
highest possible evidence in its favor. Time is the school master, which te^aches law 
most effectually, and without which it cannot be generally known. In the New YdAi 
Revised Statutes of 1 830, a vast deal is made up of enactments intended merely to 
repeat what had been decided by our own or the English courts. But changes in thfe 
language of the reports, or rules of court, or the old statutes, occur at every step of 
the revision. All the general Acts were remoicllcdr An arrangement more scientific, 
a style improved in elegance and sirapKcity, were sought to bo introduced throughout 
the whole ; hence short paragraphs, made up of short sentences, generalities, ellipses, 
complications, equifalcnt w^rds or translations, for old* and well-defined technical 
terms. In short, the old (^stumo was dismissedl*, anfi that of the civil code of France 
adopted as nearly af could he Yet 1 take it that the m^n substtoce of what we had 
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Various and discordant readings, glosses, and commentaries, 
will inevitably arise in the progress of time, and, perhaps, as 
often from the want of skill and talent in those who comment, 
as in those who make the law. Though the French codes, 
dig(*sted under the revolutionary authority, are distinguished 
for sententious brevity, there are numerous volumes of French 
reports already extant, upon doubtful and difficult questions, 
arising within a few years after thos*e codes were promul- 
gated. (a) 

*Thc Emperor Justinian, in one of the edicts which *469 
he published in confirmation of the authority of the Pan- 
dects, and prefixed to that work, expressly prohibited the civil- 


b^orc was always inteiidod to bo retained. The revision was mainly a reenactment 
or codification of the substance, the principle of what wc had before, though I admit 
the identity cannot easily be ascertained in very many instances. It cannot be that 
the formal changes I have mentioned meant a change in substance. ^Tho tranwmta- 
tion of a principle of the common law, or a rule of practice, into a statute, or an old 
statute, or its rccch ed construction into a new one, without a palpable design to de- 
part from^s former, ought not to be considered as a departure. Wc arc then left 
where wc were, with all the old helps about us, the old lights burning. It has been a 
settled rulc^ in respect to tire revision, in 1801, of the old statute^, that where the law 
was antecedently settled Iry clear c^fpr'essions or adjudications, the mere change of 
phraseology was not to be construed a change of the law, unless such phraseology evi- 
dently purported an intention to work a change. Case of Yates, 4 Johnson’s K. 359. 
Taylor v. Delaiicey, 2 Gaines’s C. in Error, 150, 151.1 If guch was the rule of con- 
struction under the revision of 1801, which proceeded by cautious and prudent steps, 
fearful to go even beyond a change of orthography, what shall we say of an age when 
there is literally a mania for changing e^iery law in some way ? ” 

We nre reminded by these remarks of the principles of Solon, tho Athenian law- 
giver, that it was better to retain old laws, even though in some respects objection- 
able, than to bo always eager to change them for new ones, though possibly superior. 
Little or no confidence can be placed in the authority of laws which are incessantly 
altered, remodelled, and oxchanged ; and tho.so only which have been sanctioned and 
established by long usage, and under which tho citizens had, as it were, been born and 
educated, arc likely to be religiously observed. Schbman's Dissertations on the 
Assemblies of the Athenians, Cambridge, 1837, p. 240. * 

^ (a) Tho Journal du Palais, presontant la Jurisprudence de la Cour do Cassation, 

et des Cours Uoyales, sur ^application de tons Ics Codes Fran9ais aux ques^ons 
doutcuses et difficiles, had amounted, in 1818. to fifty volumes and upwards. From 
the time of the French revolution do\fa to 1828, thero were one hundred volumes of 
stotutory law made in France. * ’• 


ft 


’ When an English statute, which %a8 received a knSwif construction, is adopted, the 
construction also is adopte^. Adams v. Field, 21 Vermont B. 26^1 



532 SOURCES OF xMlINICIPAL LAW. [i;AllT III. 

ians of his time, and those of all future ages, from writing any 
commentary upon his laws, (a) The history of Justinian’s 
reign shows the folly and absurdity of this attempt to bar all 
future innovation. Greater changes took place in a few years 
in the laws and jurisprudence of .lustinian, said Montesquieu, 
th^in in the three hundred years of the Frencji monarchy imme- 
diately preceding his time ; and those changes were so inces- 
sant and so trilling, that the inconstancy of the emperor can 
only be explained by having recourse to the secret history of 
Procopius, wlierc he is charged with having sold equally his 
judgments and his laws, {b) 


(a) Sociin<la Prafatio Digostorurn, sec. 21. In imitation of Justinian, the King 
of navuria, l»y his royal mandate of OctoI)er lUth, 18 13, prohibited the publishing of 
any coininentaries on his penal code, by oflicers of state or private scholars. T-iie 
code of Frederick II. of Prussia referred all dubious constructions of law to the inter- 
pretation of a law committee, and the professors of law were not allowed to lecture 
on the code. Doctor Liebcr says that M, de Savigny was the first Prussian jurist 
who delivered lectures on that code, and bo justly o))scrvcs that i\)terpretation cannot 
be dispens(‘d with \vherevcr human language is used, except in inathcm^ics. The 
necessity of it lies in the nature of things, of our mind, and of oir language. No 
code can provide for all specific cases, or be so constructed as to close all further 
inquiry. In Franco', Bavaria, Austria, Prussia, &c.,. some authority is always desig- 
nated, fiorn which, in doubtful oases, explanations shall be obtained ; and in Franco 
and Prussia, many larg(5 volumo.s of additions and explanations have been officially 
published and added to their codes. See Legal and Political Hermeneutics, by Fran- 
cis Lieher, 2d edit. Boston, 1839, pp. 40-46, ami which is a treatise replete with accu- 
rate logic, and clear and sound principles of interpretation, applicable to the duties 
of the lawgiver, and the science of jurisprudence. 

{h) (Irandeur dcs Komains et lour Decadence, e. 20. The best digest that T have 
seen of the rules and of the examples in the Encrlish law concerning the construction 
of statutes, is to be found in Dwarris’s “ General Treatise on Statutes,” London, 1830, 
(2(1 edit. 1848,) and published since the first edition of these commentaries. The 
rules are illustrated by cases drawn from the whole body of the reports, ancient and 
modern, in a full and satisfactory manner. See Dwarris, c. 9 and 10, from p. 550 
to 694. Mr. (mnv Sir F. ) Dwarris has added to his work an excellent statutory his- 
tory of Englisl^j law, from Magna Charta down to the end of the reign of G(‘brge IV. 
It is a running coinnientary on the principal statutes, in which Lord Coke’s cele- 
brated exposition of the statutes, in his 2d Institutes, ns far as it extends, is essentially* 
inctJrporatcd. 
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LECTURE XXL 

OF REPORTS OF JUDICIAL DECISIONS. 

Having considered thfe nature and force of written law, and 
the general rules which are applied to the interpretation of 
statutes, we are next to consider the character of unwritten, or 
common law, and the evidence by which its existence is duly 
ascertained. 

The common law includes those principles, usages, and rules 
of action,® applicable to the government and security of person 
and property, which do not rest for their authority upon any 
expressSind .positive declaration of the will of the legislature. 
According to the observation of an eminent English judge, (a) 
a statute law is the will of. the legislature in writing, and the 
common law is nothing, but statutes worn out by time; and 
all the law began by the consent of the legislature.^ 

This is laying down the origin of the common law Source of 
too strictly. A great proportion of the rules and max- common 
ims which constitute the immense code of the com- 
mon law, grew into use by gradual adoption, and received,'^ 
from time to time, the sanction of the courts of justice, without 
any legislative act dr interference. It was the application of 
the dictates of natural justice and of cultivated reason to par- 
ticular cases. In the just language of Sir Matthew Hale, (6) 
the common law of England is, “ not the product pf the wis- 
^dom of some one man, or society of men, in any one age ; but 
of the wisdom, counsel, experience, and observation of me^ny 

(а) Lord Chief Justice Wilmot*,*2 Wils. Rep. 348, 351. 

(б) Preface to Rollers Abridgment. 



^ S^e Webster v, Reid, 11 How. U. S. 466. • 
45* • 
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ages of wise and observing men.” And his further remarks on 
this subject would be well worthy the consideration of those 
bold projectors, who can think of striking off a perfect code of 
law at a single essay. “ Where the subject of any law is single, 
the prudence of one age may go far at one essay to provide a 
fit law ; and yet, even in the wisest provisions of that kind, 
experience shows us, that new and unthought of emergencies 
often happen, that necessarily require new supplements, abate- 
ments, or explanations. But the body of laws that concern the 
common justice applicable to a great kingdom, is vast and 
comprehensive, consists of infinite particulars, and must meet 
wifli various emergencies, and therefore requires much time, 
and much experience, as well as much wisdom and prudence, 
succ(\ssively to discover defects and inconve^uences, and to 
apply apt supplements and remedies for them ; and such are 
the common laws of England, namely, the productions of much 
wisdom, time, and experience.” (a) * 

But though the great body of the common law consists of a 
collection of principles, to be found in the opinioc-s of ^ages, or 
deduced from universal and immemorial usage, and receiving 
progressively the sanction of th.e courts, it is, nevertheless, true, 
that the common law, so far as it is applicable to our situation 
and government, has been recognized and adopted, as one 
entire system, by the constitutions of Massachusetts, New 
York, New Jersey, and Maryland, It has been assumed by 
the courts of justice, or di^clared by statute, with the like 
* 473 modifications, as the law of the land in every * state. It 
was imported by our colonial ancestors, as far as it was 
;q>plicable, and was sanctioned by royal charters and colonial 


(a) Cicero,€*n like manner, ascribed the excellent Institutes of the Roman republic 
to tlic gradual and successive improvements of time and experience ; and he held 
that no one mind was equal to the task. Nostra respublira non imiiis esset imjtnio sect 
mullonm / nec uwa hominis vita sed aliquot constituta sivaitlis et mtalibus — neque cuncta 
ingmia conlata in unum tantum posse uno tempos providere^ ut omnia compl&:terentur sine 
rei'tim tisu et vetustate. Dc Repub. lib -ii 1. Nec temporis unius nec hominis esse consti- 
tuiiomfti reipublicce. Ib. 2, 21. The Roman system of law, says M. Valette, was hot 
the result of philosophical theories conceived a priori, bftt slowly elaborated by every 
day experience, and confonuch, under the influoico <A’ magfttratos and jurisconsults, 
to all the necessities of society. ^ 



LEO. Xxi.] ■ SOURCES OF MUNICIPAL LAW. 536 

• 

statutes, [a) It is also the established doctrine, that English 
statutes, passed before the emigration of our ancestors, and 
applicable to our situation, and in amendment of the law, 
constitute a part of the common law of this country, [b) 


(a) Viile supra^ pp. aft, 343, and the opinions of Judge Chase, in the case of The 
United States v. Worrall, 2- Dallas, 394, and of M’Kean, Ch. J., in Morns v. VaU' 
deren, and Kcspublica v. Dc Longc'hamps, I Dallas, G7, 111. Statutes of Pennsyl- 
vania, 1718, 1777. Laws of Vermont, c. 6, p. 57. Statute of North Carolina, 1778, 
c. b. Revised Statutes of North Carolina, 1837, vol. i. p. 110. State v. Rollins, 8 
N. Ilarnp. R, 550. Statute of South Carolina, 1712. Parsons, CTi. J., in C'ornmon- 
wealth 0 . Knowlton, 2 Mass. R. 534. Story, J., in Town of Pawlet v. (Mark, 9 Crarieh, 
333. St.ite V. Buchanan, 5 Harris & Johns. 355, 3.56. McLearn v. MelA'lIan, 10 
f'jr'eters’s U. S. Rep. 631, 635. The eonstitution of New York, of 1777, declared, that 
such parts of the conimon law of England, and of the statute law of England and 
C^eat Britain, as, toj^ether with the act.s of the colonial legislature, formed ilu* hnv of 
the colony on the llHli of April, 1775, should continue to bo the law of the state, 
subject, &c. So the common law and statute law of England were referred to in 
Missouri hy the statute of I4th January, 1816, as part of the known and existing law 
of the territory, so far as the same was consistent with the law of tlie ti n itory, and 
whieli, in a modified degree, was the Spanish law. The common and statute law of 
England,'^ rior to the fourth year of James I., and of a general nature, Avere adopted 
by the convention of Virginia, in 1776, apd in 1795 and 1805, hy the government of 
Ohio ; and^ such is the substance of the statute law of Arkansas. 2 Arkansas R, 
206. But the Oliio statute was repcaied in 1806. In the Revised Statutes of Illmois, 
published in 1829, it was declared, that the common law of England, and the English 
statutes of a general natui'c made iu aid of it, prior to the fourth year of James I., 
with the exception of tliosc eoiicerning usury, were to he rules of delusion until re- 
jAcaled. In 1818, the common law was adoptetl by statute in the state of Indiana, 
and u) 1835, in Missorfri, under the same timitations ; and it is understood that the 
common law and the statute law of Enjjland, down to the year 1776, and applicable 
to tlieir constitution and circumstances, are the law in the states of Mississippi arid^ 
Georgia. In the latter state the same was declared to be in force by the statute C)f 
Eebniaiy 25t;h, 1784. So the common law of England and the statute law of Eng- 
land, prior to 1760, were adopted by .statute in Vermont, so far as they Averc not re- 
pugnant to the constitution or .statute laAV of the state. 

(A) Winn, 5 Peterses U. S. Rep. 233. Sackett v. Sackett, 8 Pick. Rep. 

309. Ojiinion of Cranch, Cli. J , in the case Ex parte Watkins, 7 Peters’s U. S. Rej), 
App. pp. 676, 677. Bogardus v. Trinity Church, 4 Paige’s Rep. 198^ The Heirs of 
Girard r. The City of Phihuhdphia, 4 Rawlc, 333, Gibson, Ch. J. Statute of North 
•Carolina, 1778, and see the preface to the 1st volume of the Revised Statutes of 
North Carolina, 1837. About the year 1750, the general assembly of Rhode Island 
adopted the principal statutes o^ugland relative to property and to the colony, from 
the statute of Merton down to the 4th and 5lji 4nnc, c. 16. In Georgia, the principal 
English statutes relative to the essential rights of person and pro{)crty, from Magna 
Charta inclusive down to the period of colonial legislation in t^us country, have been 
copied and adopted almost BteraMy. It gives the 4>paarance of stability, dignity, 
and certainty to their stajutory jurisprudence. Hotchkiss’s Co^ih^Jation of the Stat- 
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Poroo of The best evidence of the common law is to be found 

adjudged 

cases. in the decisions of the courts of justice, contained in 
numerous volumes of ^reports, and in the treatises and digests 
of learned men, which have been multiplying from the earliest 


ute Law of Georgia, 1845. The lie vised Statutes of New Jersey, published in 1847, 
constitute a plain, jiractical, and excellent code of statute law, incorporating all the 
essential parts of the English and colonial statutes prior to our Revolution, applicable 
to our circumstances, and leaving the settled principles of the common law undis- 
turbed, or more accurately defined. This has been done in several of tlie other states, 
with great ability, and under the same enlightened and ehustened spirit of moderation. 
It was the same policy that dictated the statute revisions of New York, in 1801 and 1829. 
The rage for bold, reckless, and presumptuous innovation, so prevalent at this day, 
acting in eoiitemi>t of the usages and wisdom of the common law, docs not seem to 
have reached tliose statesmen who adopted the statute codes to which 1 have alluded. 
A new and improved digest of the statute law is quite a prahticablo and saluttjry 
reform, and is to he wholly distinguished from the visionary scheme and attempt to 
disturb and remodel the long-established institutions and usages of the whole body of 
the common law, as is now directed to be done by the revised constitution of New 
York, in 1846. ’ (8cc inj'ra^ p. 475.) The Revised Statutes of Massachusetts, in 1836, 
furiiibh an instructive model of a revision of the statute law, witk such arrangements 
and improvements as the reasonable spirit of reform dictated. Though I w6uld rather 
prefer (perhaps from early prepossessions) the old and simple division of statutes into 
chapters and sections, with the title and date of each law, in historiQol ^ud chrono- 
logical order to the complex subdivisions into parts, and titles, and sections, with 
interminable numbers, on the plan of the continental civilians. The Congress of 1774, 
claimed to be entitled to the benefit, not only of the common law of England, but of 
such of the English statutes as existed at the time of their colonization, and which 
they had by experience respectively found to be applicable to their several local and 
other cireumstancos. Journals of Congress, October 14, 1774. This w’as only de- 
claratory of the principle in the English Ijjw, that English subjects going to a new 
and uninhabited country, carry with them, as their birthright, the laws of England, 
existing when the colonization takes place. Bhuikard u. Galdy, 2 Salk. Hep. 411. 
Idle Decision of the Lords of the Privy Council, 2 P. Wm. 75. Dutton r. Howell, 
Show. Pari. Ca. 31, 32. 1 Blacks.’ Coin. 108. See, also, Commonwealth v. Lcacfi, 

1 Mass. Rep. 60. Same v. Knowlton, 2 Ibid. 5.34. The rule is different upon the 
conquest of the country ; the conqueror may deal with the inhabitants, and give them 
what law ho pleases, but until an alteration be made, the former laws continue. Cal- 
viu\s case, 7 Od. 17. The civil code of Louisiana, art. 3521, and the statute of that 
state of 1828, repealed the Spanish, Roman, and French laws in force when Louisiana 
wa^ ceded to the United States. But it was held, in Reynolds v, Swain, 13 Louisiana*^ 
Rep. 193, that this repeal only extended to the positive, written, or statute laws of 
those %)ations, introductory of a new rule, and «iot toi^ihosc which were merely declara* 
tory, and that it was not intended to^alirogate those prindiples of law which had been 
established or settled by the decisions of the courts of justice. It was therefore the 
daily |5«ctice, in the ^uns of Louisiana, to resort to the laws of Rome and France, 
and jthe commentarfes on V)hose laws, for the elucidation of principles applicable to 
analogoas cases. r * , 
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periods of the English history downf to the present time, (a) 
The reports of judicial decisions contain the most certain evi- 
dence,’aiid the most authoritative and precise application of the 
rules of the common law. Adjudged cases become precedents 
for future cases resting upon analogous facts, and brought with- 
in the same reason^ and the diligence of counsel, and tlie labor 
of judges, are constantly required, in the study of the reports, in 
order to understand accurately their import, and the principles 
they establish. But to attain a competent knowledge of the 
common law in all its branches, has now become a. very serious 
undertaking, and it requires steady and lasting perseverance, in 
consequence of the number of books which beset and in- 
cumber the path of the student. (6) *Thc grievance is *474 
constantly growing, for the number of periodical law re- 
ports and treatises which issue from the English and American 
press is continually increasing; and if we wish to receive assist- 
ance from the commercial system of other natit^is, and to 
become acquainted with the principles of the Roman law, as 
received^ and adopted in continental Europe, wc are in still 
greater danger of being confounded, and of having our forti- 
tude suljtlucd, by the immensity and variety of the labors of 
the civilians, (c) It is necessary that the student should exer- 


(rt) In 1840 the legislature of Connecticut declared, that the reports of the judicial 
decisions of oilier states and countries should bo judicially noticed a.s evidence of the 
conniion law in such state or country. ^ 

(b) Tlie number of volumes of English teports, exclusive of reports relating to tho^ 

courts of admiralty, elections, settlement cases, and Irish reports, amount (1826) to 
364 ; and to rentier their contents accessible, the digested indexes of the modern re- 
pAts amount to 33 volumes.* The text books or treatises amount to 184 volumes, and 
the digests and abridgments to 67 volumes, making, in the whole, a copious library of 
648 volumes, in addition to the statute law. Sec Humphrey on Real Property, p. 163. 
To these we may add upwards of 200 volumes of American reports, treatises, and 
dfgcsts. 1839 there were 536 volumes of American reports. t 

(c) M. Camus annexed to his Lettres sur la Profession d'Avocat, a catalogue of 
Select books for a lawyer’s library, which ho deemed the most useful to possess and 
understand ; and that catalogue, in tlio edition of 1772, included nearly 2,000 volumes, 
and many of them ponderous folips, ant\ not one of them had anything to do with the 
English statute or common law. It is now a complaint in Prance, that the crowd of 
reports of decisions incumber the law libraries ; and M. Dupin, in his Jurisprudence 
ddb Arrets, edit. 1822, allud.es to the immensity of such collections, and the great 
abuses to which that species of^uruf)rudence is 8ubje(?b. >His select law library, for 
the use of law students apd young advocates, contained 343 volumes. One great 
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cise much discretion and skill in the selection of the books 
which he is to peruse. To encounter the whole mass of law 
publications in succession, if practicable, would be a melancholy 
waste or misapplication of strength and time. 

* 475 * Lord Bacon, in the aphorisms annexed to his treatise 

De Angirientis Scientiarura, speaks o/ the necessity of a 
revision and digest of the law, in order to restore it to a sound 
and profitable state, whenever there has arisen a vast accumula- 
tion of volumes, throwing the system into confusion and uncer- 
tainty. He .even made a proposition to King James, ‘‘ touching 
the compiling and amendment of the laws of England,” and 
oflfered his services “to compile a digest of the laws.” The 
evils resulting from an indigestible heap of laws,, and legal 
authorities, are great and manifest They destroy the certainty 
of the law, and promote litigation, delay, and subtilty. The pro- 
fessors of the law cannot afford the expense and time necessary 
to collect and study the volumes, and they are obliged to roly too 
much on the second-hand authority of Digests — ipse advocatus^ 
cum tot libros perlegere et vincere non possit^ compendi&^ sectatur 
- — glossa fortasse aliqua bona, (a) The period anticipated by 
Lord Bacon &eems now to have, arrived. The spifit of the 
present age, and the cause of truth and justice, require more 
simplicity in the system, and that the text authorities should 
be reduced within manageable limits ; and a new digest of the 
whole body of the American common law, upon the excellent 
model of Comyn’s Digest, and executed by a like master artist, 
retaining what is applicable, and rejecting everything that is 
obsolete and inapplicable to our institutions, would be an im- 
mense public blessing, (b) 


abase in the practice of reportings is, that there is no very careful selection of decisions 
which are oniy worthy to be reported, but every adjudication, though upon common- 
place learning, and upon points which have been again and again decided, is usually 
gifen in one promiscuous mass. Lord Bacon, in his proposition for the amendmeifc 
of the law, wisely recommended “ that Aotnonymics, as Justinian called them, that is 
cases merely of iteration and repetition, be purged fj.way.** 

(tf ) Bacon’s Aphorisms, De accumvkitione legum nimia, Aph, No. 53-58. Ik nom 
dig^U legitm^ Aph. No. 59-64, De Rcripioribm authenticia, Aph. No. 78. 

(^) In the Revised fConstitution of New York, of 1846, art. 1, sec. 17, there is a pro- 
vision made for the digest*of *the whole body of^the taws of the state, which makes it 
the duty of the legiflature to 'appoint three commissioners, to reduce into a written 
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A solemn decision upon a point of law, arising in any given 
case, becomes an authority in a like case, because it is the high- 
est evidence which we can have of the law applicable to the 
subject, and the judges are bound to follow that decision so 
long as it stands unreversed, unless it can be shown that the 
law was misunderstood or misapplied in that particular case. 
If a decision has been made upon solemn argument and 
mature deliberation, the presumption is* in •favor of its *476 
correctness ; and the community have a right to regard 
it as a just declaration or exposition of the law, and to regulate 
their actions and contracts by it. It would therefore be ex- 
tremely inconvenient to the public, if precedents were not duly 
regarded and implicitly followed." It is by the notoriety and 
stability of such rules, that professional men can give safe 
advice to those who consult them ; and people in general can 
venture with confidence to buy and trust, and to deal with each 
other. Injudicial decisions were to be lightly disregarded, we 
should disturb and unsettle the great landmarks of property. 
When ^ rule has been once deliberately adopted and declared, 
it ought not to be disturbed, unless by a court of appeal or 
review, and never by the same court, except for very cogent 
reasons, and upon a clear manifestation of error; and if the 
practice were otherwise, it would be leaving us in a state of 
perplexing uncertainty as to the law. (a) The language of Sir 


and systematic code the whole body of the law of the state, or so much and such parts 
thereof as to the commissioners shall seem practical and expedient, and to report 
tlfbrcon to the legislature. ♦The legislature is likewise to appoint three commission- 
ers, who are to revise, reform, simplify, and abridge the rules and practice, pleadings, 
forms, and proceedings of the courts of record in New York, and report thereon. Art. 
6, sec. 24. In England, the statute of 1 and 2 Viet. c. 110, empowered the judges to 
dfcvise an^ frame the forms of writs to he used in the practice of the^courts. TJiis 
provision in the English statute shows wisdom in the selection of the agents who are 
^0 reform the practice, and a cautious moderation in guiding and limiting their dis- 
cretion. The Report of the Commissioners appointed to revise the civil cod<f of 
Pennsylvania, January, 183.5, als^ showed much caution in touching the law of real 
property ; and they appeared solicitous, rather,. expand and mould the old law and 
the old actions to existing circumstances and the state of society, than to abolish them. 
Tlieir object clearly appeared to reform and not to innovate, and^his is what good sense 
and sage experience dictate. • ♦ '• * 

(a) 16 Johns. Rep. 402. 20 Id. 722. Lord Chancellor Pvker, I P. Wm. 452. 
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William Jones {a) is exceedingly forcible on this point. “ No 
man,’’ says he, who is not a lawyer, would ever know how to 
act ; and no man who is a lawyer would, in many instances, 
know what to advise, unless courts were bound by authority as 
firmly as the Pagan deities were supposed to be bound by the 
decrees of fate.” ^ 

Throughout the whole period of the Year Books, from the 
reign of Edward III. \o that of Henry VIL, the judges were 
incessantly urging the sacredness of precedents, and that a 
counsellor was not to be heard who spoke against them, and 
that Ihty ouglit to judge as the ancient sages taught. If we 
judge against former precedents, said Ch. J. Prisot, (b) it will 
be a bad example to the barristers and students at law, and 
they will not give any credit to the books, or h^ve any faith in 
them. So the Court of King’s Bench observed in the time 'of 
James L, (c) that the point which had been often ad- 
*477 judged * ought to rest in peace. The inviolability of 
precedents was thus inculcated at a period which we 
have been accustomed to regard as the infancy of^our kw, with 
as much z(*al and decision as at any subsequent period. 

But 1 wish not to be understood to press too str6ngly the 
doctrine of stare decisis^ when I recollect that there arc more 
j than one thousand cases to be pointed out in the English and 
American books of reports, which have been overruled, doubted, 

, or limited in their application. It is probable that the records 
^ of many of the courts in this comitry are replete with hasty and 
crude decisions ; and such cases ought to be examined without 
fear, and revised without reluctance, rather than to have the 
character of our law impaired, and the beauty and harmony of 
the system destroyed by the perpetuity of error. Even a series 
of decisions are not always conclusive evidence of what* is law ; 
and the rij vision of a decision very often resolves itself into a 
mere question of expediency, depending upon the consideration 


« I 

Ashlmrst, J., 7 Term, 419. Lord ^Tcinterden, 3 B. & Adolph. 17. Best, Ch, J., 
3 Bingham, 588. Cowen, J., 23 Wendeirs R. 341. 

(a) Jones’s Essay qp Bailment, * 

(h) 33 lien. VI. 41. 

(c) Cro. Jac. 527. f 
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of the importance of certainty in the rale, and the extent of 
property to be aflected by a change of it. Lord Mansfield fre- 
quently observed, that the certainty of a rule was often of much 
more importance in mercantile cases than the reason of it, and 
that a settled rule ought to be observed for the sake of propcirty ; 
and yet, perhaps, no English judge ever made greater innova- 
tions and improvements in the law, or felt himself less embar- 
rassed with the disposition of the elder cases when they came 
in his way, to impede the operation of his enlightened and cul- 
tivated judgment. The law of England, he observed, would 
be an absurd science, were it founded upon precedents only. 
Precedents were to illustrale principk's and to give them a fixed 
certainty. His successor, Lord Kenyon, acted like a Roman 
dictator, appointed to re(*all and reinvigorate the ancient disci- 
pfjne. He controlled or overruled several very important decis- 
ions of Lord Mansfield, as dangerous innovations, and on the 
ground tkat, they had departed from the precedents? of former 
times, and disturbed the landmarks of property, and had unau- 
thorizecKy siq^eradded equity powers to a court of law. It is 
my wish and my comfort,” said that venerable judge, “to 
stand super mtiquas vias. J, cannot legislate, bul. by my 
* industry I can discover what our predecessors liave *478 
done, and I will tread in their footsteps.” The English 
courts seem now to consider it to be their duty to adhere to the 
authority of adjudged cases, when they have been so clearly, 
and so often, or so long established, as to create a practical rule ^ 
of property, notwithstanding they may feel the hardship, or nolT' 
perceive the reasonableness of the rule. There is great weight ' 
in the maxim of Lorfl Bacon, {a) that optima est lex^ quee mini* 
mum relinquit arbitrio judicis; opiimus judex^ qui minimum sibL 
The great difficulty as to cases, consists in making an accurate 
applicalion of the gent^ral principle contained in th^rn to new 
cases, presenting a change of circumstances. If the analogy 
1t)e imperfect, the application may be erroneous. The expits- 
sions of every judge must aj^o be taken with reference to the 
case on which be decided; and w^*must look to the principle of 
tjje decision, and not to the manner in which the case is argued 

■ • 1 

(a) Bagon’s Works, Yol. ii. p. 448, Aphor. 4% 

46 • 
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upon the bench, otherwise the law will be thrown into extreme 
confusion, {a) The exercise of sound judgment is as necessary 
in the use, as diligence and learning are requisite in the pursuit, 
of adjudged cases, (b) 

Considering the influence of manners upon law, and the force 
of opinion, whicli is silently and almost insensibly controlling 
the course of business and the practice of the courts, it is 
impossible that 'the fabric of our jurisprudence should 
*479 •not exhibit deep traces of the progress of society, as 
well as of the footsteps of time. The ancient reporters 
are going very fast, not only out of use, but out of date, and 
almost out of recollection. The modern reports, and the latest 
of the modern, are the most useful, because they contain the 
Iasi, and, it is to be presumed, the most corre,ct exposition of 
the law, and the most judicious application of the abstract and 
eternal principles of right to the refmements*of property. They 
are likewise accompanied by illustrations best adapted to the 
inquisitive and cultivated reason of the present age. But the 
old reporters cannot be entirely neglected, and I shall dorote the 
remainder of this lecture to a short historical review of the prin- 
cipal reporters prior to the present times. No one ought to read 
a book, said M. Lami, (c) (and the remark has peculiar applica- 
tion to law books,) unless he knows something of the author, 
and when he wrote, and the character of the work, and the 
character of the edition. 

The division line between th^ ancient and the modern Eng- 
lish reports may, for the sake of convenient arrangement, be 
placed at the revolution in the year 1688. The distinction be- 
tween the old and new law seems then tc'be distinctly marked. 


(а) Best, Ck. J., 2 Bing. Rep. 229. Marshall, Ch. J., 6 Wheaton, 399. • 

(б) M. Dupin, in his Jurisprudence des Arrets, has given us many, excellent rales 
an^ observations on the value and on the abuse of the authority of reports of judipial* 
decisions. Ho admits the force of them when correctly stated, and applied with dis- 
cernment and sobriety ; and that they have th^ forc^ of law when there has been a 
series of uniform decisions on the same ..point, because they then become conclusive 
evident^ of the law. The immense collection by M. Merlin, iii his Rdpelrtoire, and 
especially in his Questpons de Droit, he would say, had the stamp of Papinian, if it 
were permitted to compare Kay lawyer to Papinida. * 

(c) Entretiene, sur ies Sciences, et sur la mani^rc d’dtudi^r. 
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Tho cumbersome and oppressive appendages of the feudal ten- 
ures were abolished in the reign of Charles IL, and the spirit of 
modern improvement and of commercial policy began then to 
be more sensibly felt and more actively diffused. The appoint- 
ment of that great and honest lawyer, Lord Holt, to the station 
of chief justice of^the King’s Bench, gave a new tone and im- 
pulse to the vigor of the common law. The despotism of the 
Stuarts was abolished forever, and the Mvil and political liber- 
ties of the English nation were more explicitly acknowledged 
and defined, at the accession of the house of Orange. 

The old repoirters *will include all the reports from the *480 
Year Books down to that period ; and we will, in the 
first place, bestow upon those of them which are the most dis- 
tinguished, a cujrsory glance and rapid review. 

The oldest reports extant on the English law arc the 
Year Books, which consist of eleven parts or volumes, 
written in law French, and extend from the begiiming the 
reign of Edward 11. to the latter end of the reign of Henry 
VIIL, ft period of about two hundred years. There are a few 
‘broken cases, which may be gleaned from the old abridgments, 
and particularly from Fitzherbert, which go back* to the reign of 
Henry III. The Year Books were first, printed in the reign of 
James L, and were again printed by subscription in 1679 ; but 
they have never been translated, and they are not worth the 
labor and expense, either of a new edition or a translation. 
The substance of the Year Bpoks was afterwards included in 
the great abridgments of Stathara, Fitzherbert, and Brooke, andm 
those compilations superseded, in a considerable degree, the use 
of thorn. The Year* Books were very much occupied with dis- 
cussions touching the forms of writs, and the pleadings and 
practice in real actions, which have gone entirely out of use. 
In a lale case in the C. B., the judges spoke with spme sharp- 
^ness of reproof against going back to the Year Books in search 
of a precedent in the case of levying a fine, (a) The great au- 
thenticity and accuracy of the Year Books arose from the man- 
ner in which they were compose^. There were four reporters 
^^ppointed to that duty, and they had a yearly stipend from the 

• — V •-i” 


(a) 2 Taunt. Itep. 201. 
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crown, and they used to confer together, and the reports being 
settled by so many persons of approved diligence and learning, 
deservedly carried great credit with them, (a) But so great have 
been the changes since the feudal ages, in the character of prop- 
erty, the business of civil life, and the practice of the 
* 481 courts, that the * mass of curious learning and technical 
questions contained in the Year Books have sunk into 
oblivion ; and it will be ho cause of regret if that learning be des- 
tined never to be reclaimed. The Year Books have now become 
nearly obsolete, and they are valuable only to the antiquary 
and historian, as a faithful portrait of ancient customs and 
manners, {b) 

Over * Year Books ended in the reign of Henry VIII., 

because persons were no longer appointed to the task 
of reporting, with the allowance of a fixed salary. Private law- 
yers then undertook the business of reporting for their own use, 
or fon^he purpose of publication. Many English lawyers have 
regretted that the practice of appointing public , reporters, with 
a stipulated compensation, as is no^v the American jlractice, 
was not continued, as it would have relieved the profession 
from many hasty and inaccurate ^reports, which havd greatly 
increased the uncertainty of the law. The Reports of Dyer re- 
late to the reigns of Henry VIII., Edward VL, Mary, and Eliz- 
abeth. They have always- been held in high estimation, for 
Dyer presided as chief justice in the C. B. for upwards of twenty 
years, and was distinguished for learning, ability, and firmness. 
•JtJis reports were afterwards enriched by marginal notes of 
Chief Justice Treby, and which arc said, by Mr. Justicei Bul- 
ler, (c) to-be good law. The work was compiled in law French, 
and published in an English translation in 1793, with the notes. 
Piowdon. Plowden’s Commentaries embraced the same* period 
a^ the reports of Dyer. They bear as high a reputa** 
tiou for accuracy as any ancient book of reports, though Lord ^ 


(а) Preface t.o PlowdiMi's Reports. , 

(б) In 1 Barncwall & Crosswoll, 410, the Conn of Kiiig^s Bench decided a case 
chiefly upon the aatho^ty of a citution from the Year Book of 42 Edw. III., but suefe 
n reference is rare. 

(c). 2 Term Rep. S-t 
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Coke said he had discovered four cases in Plowden which were 
erronei)ns. (a) Plowden gives the pleadings in those 
cases, in * which judgment was entered ; and the argu- * 482 
ments of counsel, and the decisions on the bench, very 
much at large. They were first published in 1578, and taken 
originally, as he ssjys, for his private use. But he took great 
pains in rendering his work accurate, and he reported nothing 
but what bad been debated and decided^upon demurrer or spe- 
cial verdict ; and his reports were likewise submitted to the in- 
spection of the sergeants and judges. The work is, therefore, 
distinguished for its authenticity and accuracy ; and though 
not of so dramatic a character as much of the Year Books, it 
is exceedingly interesting and iiLstructivc, by the evidence it 
affords of the e^^tensive learning, sound doctrine, and logical 
slull of the ancient English bar. 

Lord Coke’s Reports, in thirteen parts or volumes, Ke- 

are confinid to the reigns of Elizabeth and James, aikd 
deservedly stand at the head of the ancient reports, as an im- 
mense depository of common-law learning. The first eleven 
books of his reports contain about five hundred cases, and were 
published in his lifetime, and he took care to report and publish 
only what he calls leading cases, and conducive to the public 
quiet. Lord Bacon said, that had it not been for Sir Edward 
Coke’s Reports, the law in that age would have been almost 
like a ship without ballast; and that though “ they had extra- 
judicial resolutions, they did gontain infinite good decisions.” 
Much of the various and desultory learning in these reports is**** 
law to this day ; and the most valuable of the cases reported 
have been selected, aftid recommended to the attention of the 
American student, by Professor Hoffman, of the University of 
Maryland, in his Course of Legal Study.” When these 
reports Vere published, between 1600 and 1615, ther^ were no 
other prior reports but the Year Books, Dyer, and Plowden. 
liord Coke said, that he endeavored, in his reports, to avoid 
obscurity, ambiguity, and prolixity. It is singular that' he 
should have so egregiouAy failed.iii»his purpose. The want of 


t 


{aj Bacon’s Works, vol. vi. p. 122, 
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methodical arrangement and lucid order is so manifest 
* 483 in his reports, * and he abounds so greatly in extrajudicial 
dicta and collateral discussions, that he is distinguished 
above most other reporters for the very defects he intended to 
avoid. It is often very difficult to separate the arguments of 
counsel from the reasons and decisions of the court, and to 
ascertain precisely the point adjudged. Tliis, probably, gave 
occasion to Ireland and Manley’s Abridgment of Lord Coke’s 
Reports, in which they undertake to detach from the work all 
the collateral discussion and learning, and to give only the 
“ very substance and marrow” of the reports. A work of this 
kind may be convenient in the hurry of research, but I believe 
no accurate lawyer would ever be contented to repos# himself 
upon such a barren account of a decision, without looking into 
the reason and authorities on which it was founded, (rz) Wfch 
all their defects, Lord Coke’s Reports are a standard work of 
that age, aijd they alone are sufficient to have discharged him 
from that great obligation of duty with which he said he was 
bound to his profession. When Coke’s Reports were fi£i‘st pub- 
lished, they gave much offence to King James, as containing 
many doctrines which were deemed too free and injurious to 
the prerogative of the qrown ; and the king commanded Lord 
Coke to strike out the olfensivc parts, and he also referred the 
work to his judges to be corrected. (5) But Lord Coke was 
too independent in spirit, and he had too high a regard to truth 
and law, to gratify the king on^this subject; and he was, for 
wthis and other causes, removed from the office of chief justice of 
the K. B. 

Hobart. Hobart’s Reports of cases in <he time of Janies 1. 

were printed in 1646, and, in a subsequent age, they 
*484 were revised *and corrected by Lord Chancellor Not- 
tingham. Like the reports of Lord Coke, they are 
defective in method and precision, and are replete with copious 

(rt) Wo have Lord C^^ke’s autliorit^v. o;i the very point. “ The advised and orderly 
readiij’' over of the books at large, I absolutely determine to bo the right way to en- 
during and peifect kjiowledgc ; and to use ubridguicnts as tables, and to trust oilly 
to thP books at largo.*’ D^ditatioii of Coke’s Keporte to the Header, p. 11. 

' Lord Bacon’s JVorks, vol. vi. i)p. 121, 128, 132, 173. * 
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legal discussions. Hobart was chief justice of the C. B., and a 
great lawyer. Judge Jenkins, the contemporary of Coke and 
Hobart, h*as given us, in the preface to his Reports, an exalted 
eulogy on those distinguished men, and the biographical sketch 
of thtdr characters is peculiarly animated and lively, Jenkins 
compiled his reports, or centuries, (as he quaintly terms them,) 
during the tumult of the civil wars under Charles L and the 
commonwealth, and they resemble rnc^-e a digest of decisions 
after the manner of Fitzlicrbert and Brooke, than regular reports 
of adjudged cases. From his intomp(n*ate language and hard 
fat(", it is evident he was a zealous royalist, and had provoked 
the resentment of his enemies. lie composed his work, as he 
says, when he was “broken with old age and confineifient in 
prison, where his fellow-subjects, grown wild with rage, had 
(fetained him for fifteen years, and that he was surrounded with 
an odious multitude of barbarians,’^ He renders a just tribute 
of veneration to the memory of Lord Coke and I^ord Hobart, 
as two men who had furnished surpassing light to the professors 
of the^aw. They were judges of great authority and dignity, 
who to the most accurate eloquence joined a superlative knowl- 
edge of* the laws, and concummate integrity, aird whose names, 
he said, would flourish as long as thq laws and the kingdom 
should endure. Lord Hobart, as he continues to observe, was 
adorned with the brightest endowments, and a piercing under- 
standing, and he had always equity before his eyes. Lord Coke 
was a judge whom power co^ld not break nor favor bend. He 
received the smiles and frowns of the court by turns, and poe^# 
sessed an immense fortune, which he had honestly acquired. 
The only thing objected to him as a fault was, that he was 
thought to go too great lengths with the republican party ; but 
he admits that^e died in the highest estimation. 

• * Cfoke’s Reports of decisions in the courts of lay* in * 485 
the reigns of Elizabeth, Jamesy and Charles, are a work 
* of credit and celebrity among the old reporters. They epm- 
nienced about 4;he time that Dyer ended, and were ^rokc. 
first published under the protpatorate of Cromwell. 

From the character of the judge, his gravity, learning, diligence, 
and advantages, and^from the prech^on atid brevity of his 
cases, these reports have sustained their character in every sue- 
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ceeding age, and are, to this day, familiarly referred to as an 
authentic depository of the rules of the common law. 
Yeiverton. Reports of Yelverton are a small collection of 

select cases, in the latter part of the reign of Eliza- 
beth, and the first ten years of the reign of James He was a 
judge of the C. B., and one of the most eminent lawyers of 
that age, which was truly the Augustan age of the old common- 
law learning. These reports have been lately recommended to 
the notice of the American lawyer by a new edition, published 
in this country, and enriched with copious, valuable, and accu- 
rate notes by Mr. Metcalf. 

, , In the reign of Charles JL, the most distinguished 

Sauntlcrsv , -n • /» i • c^ 

of the Reports are those of Chief Justice baunders. 
They are confined to decisions in the K. B. for t\ie space of six 
years, between the 18th and 24th years of the reign of Charlefe 
IT., and contain the pleadings and entries in cases decided, as 
well as the arguments of counsel, and the judgment? of the 
court. They are recommended for the accuracy of the entries, 
and the concise, clear, and pointed method of decisioii ; and 
arc particularly valuable to the practising lawyer, as a book of 
precedents as well as of decisions. They have always been 
esteemed tlie most accurate and valuable reports of that age, 
and this is the character which has been repeatedly given of 
them by the judges in modern times, {a) A new edition of 
these reports was published in 1799, by Sergeant Wil- 
*486 liams, with very copious notes, which, in many *in- 
stances, are distinct and elaborate essays on the subjects 
of which they treat. Lord Eldon has said, in reference to this 
edition, that to any one in a judicial situation, it would be suf- 
ficiently flattering to have it said of him, that he was as good 
a common lawyer as Sergeant Williams, and that no man ever 
lived io whom the character of a great common lawyer^more. 
properly applied. I have no doubt of the merit of the edition, 
and, of the great learning of the editor. The authorities, new 
and old, applicable to the subject, are industrcously collected 
and mcithodically arranged. .Bjit with all the praise justly due 


f (a) Burr. 1730. 2 Bos. & Pull. 23.^ 
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to the edition, it is liable to the great objection of making one 
of the old reporters the vehicle of voluminous dissertations. 
They introduce perplexity and confusion by their number and 
length. If such treatises were published by thems(*lves, the 
student would know better where to find them; but when ap- 
pended to a plain jpporter, they seem to be out of place. Notes 
would appear to be more appropriate, if they were confined 
simply and drily to the illustration of ific case in the text, and, 
to show, by a reference to other decisions, how far it. iniglit still 
he H'garded as an authority, and when and where it had been 
confirmed, or questioned, or extended, or restricted, or over- 
ruled. The convcmience and economy of the profession would 
certainly be well consulte<l by this course. This edition of 
Saunders so far .surpasses in extent and variety of learning the 
original work, as to b(*come a new work of itself, which might 
properly bt^ denominated Williamses Notes; and the venerable 
simplicit 3 »of the reporter is obscured and lost, in tlie eummeii- 
taries of (he annotator, {a) 

Thti fleports of Chief Justice Vaughan contain some , 

A t ^ Vaughan, 

very interesting cases. He was a grave and excellent 

judge, add his reports consist chiefly of his own Arguments and 
opinions, delivered while he was chic/ justice, and they arc 
distinguished for great variety of learning. The Reports of Sir 
Thomas Jones, who was also chief justice in the reign of 
Charles 11. ; of Sir Creswell Levinz, who was a judge 
of the * C. B. ; of Sir Gefrejj; Palmer, who was attor- *487 
ney-geiieral under Charles 11.; of Lord Chief Justice 
Pollexfen, whose reports consist of cases argued by him while 
he was at the bar; afld of Sir Wni. Jones, who was for twenty- 
two years a judge, are all of them works of authority, though a 
considt*lfable part of the discus,sions and decisions wliieh they 
record, *ceases at this day to excite much attentioi^ or to be 
very applicable to the new and varied course of human atfairs. 
And, indeed, it may be here observed, that a very 
large proportion* of the matjjter contained in the 


\a) The distinguished Reporta uf Saunders, edited by Sergeant Williams, appeared 
in a 5th edition, by Mr. Justidb PJterson, of the Q< 8., and afterwards, iu 1847, in 
a 6th edition, by Edward yaughan Williams, in 3 voS. octavo.* 
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reporters, prior to the English revolution, has become super- 
seded, and is now cast into the shade by the improvement of 
modern times ; by the disuse of real actions, and of the sub- 
tleties of special pleadings; by the cultivation of maritime ju- 
risprudence ; by the growing value and variety of personal con- 
tracts; by the spirit of commerce, and tl?c enlargement of 
equity jurisdiction ; by the introduction of more liberal and 
enlightened views of justice and public policy ; and, in short, 
by the study and influence of the civil law. 

In perusing the old reports, we cannot but be struck with the 
long, laborious, and subtle arguments, and the great delay which 
accom^panied the investigation of points of law. Thus, for 
instance, the case of StovJell v. Zouche^ in Plowden, was argued 
twice in the C. B. ; and then twice in the Excliequer chamber, 
before all the judges in England. Calvings caae^ in Coke, was 
argued first at the bar of the K. B. by counsel, then in the 
Exche<iuer chamber, first by counsel, and then by all the judges. 
It was afterwards argued by counsel at two different times, and 
then by all the judges at the next term, upon four different days ; 
and at another term thereafter by all the judges on four diller- 
ent days. So again in Manby and Jiichards v. Scotty in Levinz, 
the case was argued at ‘the bar three several times, by distinct 
counsel each time, and afterwards by all the judges at the 
bench. It was quite common in former times to have a (vase 
spoken to at two, and three, and four several times, and each 
time at a different term, before judgment was rendered. 
^488 In * Lord Chief Justice Willes’s Reports, in the reign of 
George II., we find a case which was argued five times, 
and at five distinct terms, and the judgment was not rendered 
until the space of five years had elapsed from the first argu- 
ment. It was not until the time of Lord Mansfield, Ihdt such 
repeated fv^'g^^ents were disused, and great despatch and un- 
exampled facility and vigor given to the administration of jus-^ 
tice. There were some advantages attending repeated discus- 
sions, which served as a compenijatiop for tHb delay and ex- 
pense attending them. They, tended to dissipate shadows and 
doubts, and to unite the opinions on the bench, and prevent 
that constant divisi/m among the „ judges which has much 
weakened the authority of some of our Apierican courts. 
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From the era of the English revolution, the reports 
increase in value and importance ; and they deal more reports, 
in points of law applicable to the great change in projierty, and 
the commerce and business of the present times. I shall not 
tindertake to speak critically of the particular merits of the mod- 
ern reports, for this would lead me into too extensive details. 
Those of Lord Raymond and Sergeant Salkeld embrace the 
reigns of William and Mary, and Qiffecn Anne ; and during 
that period Lord Chief Justice Holt gave lustre to the jurispru- 
dence of his country. The Reports of Sir John Strange, of 
Lord Chief Baron Comyns, of Lord Chief Justice Willes, and 
a part of the Reports of Sergeant Wilson, occupy the reigns of 
George 1. and 11. ; and they arc all respectable, and the Reports 
of Willes and ^ilson, in particular, very accurate repositories 
of the judicial decisions of those reigns. The Reports of Lord 
Raymond and of Sergeant Wilson arc also peculiarly valuable 
to the plc^id(‘r, for the many useful entries and forms of plead- 
ings which accompany the cases. From that period the Eng- 
lish Reports are to be read and studied with profound attention. 
The. Reports of Bum)W, Cowper, and Douglass, contain the 
substance? of Lord Mansfield’s judicial decisions, and they 
an; among the most interesting reports in the English 
’^law. All the courts of law at Westminster have been *489 
filled with very eminent men, since the time of the 
accession of George TIL ; and we need only refer to the Term 
Reports, and to East and hi^ successors, as reporters to the 
King’s Bench, and to Wilson, Henry Blackstone, Bosanquoi- 
& Jhillor, Taunton, and their successors in C. B., for views and 
sketches of the Englfeh law in its most correct and cultivated 
state. 

A stiil deeper interest must be felt by the American lawyer in 
the pertisal of the judicial decisions of his 0wn country. Our 
American reports contain an exposition of the common law, as 
received and modified in reference to the genius of our insti^- 
tions. By that law we are governed and protected, and it can- 
not but awaken a correspondent, ^.tachment. But I need not 
undertake the invidious task of selection and discrimination 
among the numerous volunjes of the rep^rt^ of* American decis- 
ions. Their relative character must be familiar to the profes- 
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siou, and it will be sufficient to advise the student to examine 
thoroughly, and obtain the mastery of the principles of law as 
expomidc'd and declared by our more important tribunals, 
whether they be of federal or of state jurisdiction. 

We have hitherto confined our attention to the reports of 
cases in the courts of common law. But tl^e system of equity 
is equally to be found embodied in the reports of the adjudged 
cases ; and the rules and usages of the Court of Chancery are as 
fixed as tliosc which govern other tribunals. They have been 
regarded as a kind of secondary common law, framed or pro- 
OJmncery nmlgated by the Court of Chancery within the two last 
deciMons. ceiiturics. That court is as much bound as a court of 
law, by a scries of decisions, applicable to the case, and (‘stab- 
lishing a rule. It has no discretionary power over principles 
and established precedents ; and chancery has grown to be’ a 
jurisdiction of so much strict technical rule, that it is said by a 
distinguished writer on equity doctrines, that theroi are now 
many settled rules of equity which require to be moderated by 
the rules of good conscience, as much as the most rigorous 
rules of law did, before the chancellors interfered on 
*490 equitable * grounds. (<^) A court of equity becomes, in 
the lapse of tinv', by gradual and almost imperc(‘ptible 
degrees, a court of strict technical jurisprudence, like a court of 
law. The binding nature of precedents in a court of equity was 
felt aiid acknowledged by Lord Keeper Bridgman, in the reign 
of Charles II. ; (ft) and in the ca.-^^e of The Earl of Mountague 
-V. Lord Bath^ (c) soon after the revolution. Lord Chief Justice 
Treby, who sat for the lord chancellor, declared that the Court 
of Chancery was limited by the precedents and practice of 
former times, and that it was dangerous to extend its authority 
further. At this day, justice is administered in a court of equity 
upon as i|xed and certain principles as in a court of law ; and 
Lord Eldon has secured to himself a title to the reverence of 
hh» countrymen, by resisting the temptation, so often pressed 
upon him, to make principles and precedents bend to the hard- 


(a) ^Sugden’s Letters to a Man of Property, p. 4. 

(b) 1 Mol. Uop. 307. e ^ 

(c) .3 Ch. Cas. 95. 
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ship of a particular case, (a) In this country it is at least as 
important as in any other, that the administration of justice, 
both legal and equitable, should be stable and uniform ; and 
especially if there be any weight in the opinion of an ancient 
English lawyer, that “ variety of judgments and novelty of 
opinions were the^two plagues of a commonwealth.’’ (Z/) 

We have no reports of chancery decisions until subsequent 
to the time of Lord liacon. Anciently, the Court of Chancery 
administered justice according to what appeared to be the dic- 
tate of conscience as applied to the case, without any regard to 
law or rule ; and groat inconvenience and mischief must have 
be«'n produced in the infancy of the court, by reason of the un- 
certainty and inconsistency of its decisions, flowing from the 
want of settled •principles.* The jurisdiction of the court was 
greatly enlarged in the time of Cardinal Wolscy, who 
was ehancellor under Henry Vlll. *and he maintained *491 
his equitiiiolc jurisdiction with a high hand, and Acer- 
cised hLs authority over everything which could be a subject of 
judicial iruiuiry, and decidr‘d with very little regard to the com- 
mon law. This conduct in his judicial capacity was one of the 
grounds of accusation agaiv.4 him when he was impeached. 
Under his successor, Sir Thomas More, who is said to have 
been the first chancellor that ever had the requisite legal edu- 
cation, (r) business rose again with rapidity, and to such an 
extent as to require the assistance of a master of the rolls. He 
allowed injunctions so freely »s to displease the common-law 
judge's^ though he acted always with great ability and integ*^ 
rity. (cl) To show how wonderfully business in chancery had 


(а) Lord Chancellor Hart has observed, however, (and he had been familiar with 

the Englisli Chancery practice,) that Lord Eldon was not the slave bf authority, for 
his doctrine was, that everything in equity turns on the circnmstances, and what the 
ft)iirt had to see was, whether the circumstances took the case out of the usual n^e. 
In equity there is no rule so inflexible as not to bond to the special circumstances of a 
particular case. Moore v. McKaj^ 2 Moiloy, 134. See, also, Montesquieu v. Sandys, 
18 Vesey, 302. * 

(б) Pref. to Jenkins’s Centuries. 

fc) But Lord Campbell, in his Lives of the Lord Chancellois, mentions some dis- 
tinguished chancellors taken frofla thi common-law couftstn much earlier times. 

{d) Ueeves’s History of \Jie English Law, vol. iv. pp. 368-377« 

VOL, I. 47 



554 


SOURCES Of’ MUNICIPAL LAW. 


l^ART III. 


increased by the time of Lord Bacon, we need only recur to the 
fact which he gives us himself, (a) that he made two thousand 
orders and decrees in a year ; and yet we have not a single 
decision of his reported. 

Those decisions, if well and faithfully reported, would doubt- 
less have presented to the world a clear illustrj'tion and masterly 
display of many principles of equity since greatly considered and 
discussed ; for even upon dry technical rules and points of law, 
he shed the illuminations of his mighty mind. 

In West’s Symboleography, a work published at the close of 
Elizabeth’s reign, we have divers curious and authentic prece- 
dents pf the .process, and bills, and answers in cliJincery, prior to 
the time of Bacon. We have, also, in the same work, a brief 
digest of the powers and jurisdiction of the court, from which it 
would appear, that equity was regarded in that day as a matter 
of arbitrary conscience, unincumbered by any rules or principles 
of law. No cases are cited to show what the authority was, 
but such as were gleaned from the Year .Books, and the 
*492 treatises of the Doctor •and Student, anc| of the Diver- 
Eariiest Courts, (b) It was not until after the restora- 

ciiaticery tion that any reports of adjudged cases in 8hancery 
report*. published. The volumes entitled “ Reports of 

Cases taken and adjudged in the Court of Chancery, in the 
reigns of Charles I., Charles II., James II, William III, and 
Queen Anne,” commence with the reign of Charles I, and 
contain the earliest adjudged ca^es in equity. But that work, 
ffnd another contemporary work of the same character, entitled 
‘‘ Cases argued and adjudged in the High Court of Chancery,” 
are both of them, in their general character, loose, meagre, and 
inaccurate reports, of not^much weight or authority. The re- 
ports of some cases decided by Lord Chancellor Cowper, in the 
third and last volume of the Reports in Chancery, and tlfe great 
case of The Duke of Norfolk^ and the case of Bath and Momtor 


(a) Bacon^s Works, vol. iv. p. 630. * i 

(b) The Diversity of Courts and their .Farisdictions, is a very brief treatise, compiled 
in law French^ under Henry VIII., and translated into English by Wm. Hughes, un- 
der Charles I. It stated, that jji chancery " a man shall have remedy for that for which 
he can have no remedy at fbe common law ; and it is called by the coiumon people, 
the court of consetend” It is printed at the end of the Mirror of Justices. 
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gue, at the conclusion of the Cases in Chancery, are distin- 
guished exceptions to this complaint, and those great casi*s arc 
fully and very interestingly reported. In the latter pari of the 
reign of Charles II., Lord Chancellor Nottingham raided the 
character of the court to high reputation, hnd established both 
its jurisprudence ^nd its jurisdiction upon wide and rational 
foundations. We have but few reports of his decisions that are 
worthy of his fame. They are dispersed through several works 
of inferior authority. It is'from his time, however, that equitjr 
became a regular and cultivated science, and the judicial decis- 
ions in chancery are to be carefully studied. 

Vernon’s Re.ports are the best of the old reports in 

A w ^ i ernon* 

chancery. They were published from his manuscripts, 
after his death,, by order of Chancellor King, and were found to 
be quite imperfect and inaccurate. In 1806, Mr. Raithby favored 
the profession with a new and excellent edition of Vernon, en- 
riched by learned notes and accurate extracts from ♦he register’s 
books, so that the volumes assumed a new dress, and more un- 
questionable authenticity. Those reports include part of the 
judicial administration of Lord Nottingham, and the 
whole <5f the time of LorrJ Somers; *but they give us *493 
nothing equal to the reputation of i^hose great men. 

They bring the scries of equity decisions down to the conclu- 
sion of Lord Chancellor Cowper’s judicial life. 

Precedents in Chancery is a collection of cases be- Precedents 
tween 1689 and 1722 ; and tljg author of those reports, cry. 
and of the first volume of Equity Cases Abridged, is generaiJy 
supposed to be the same person. They are works which con- 
tain very brief cases? in comparison with the voluminous details 
of modern reports ; but they are of 0spectabIe author- pecro Wii- 
ity. (a) Peere Williams’s Reports extend from the be- 
ginnirfg of the last century to the year 1735, and tljpy embrace 
^ the period of the decisions of a succession of eminent men, who 
presided in chancery in the former part of that century. The 
note of Mr. CoX to the fourjh edition of these reports, gave to 
that edition the character of bqing the best edited book on the 
law. Even before his learning and industry had given new 

■ nr - - • » - » 

(a) 1 Vo§ey, Jr. 547. 3 Vesoy, 285. 5^Ve8e3% 664. 
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character and value to the reports of Peere Williams, they were 
regarded as one of the most perspicuous, useful, and interesting 
repositories of equity law to be found in the language.' 

Moseley Moselcy’s Kcports of cases during the time of Lord 
King, hav^ received a various and contradictory char- 
acter and treatment. Lord Mansfield said it^was a book not to 
be quoted ; but Lord Eldon, who is presumed to have been a 
better judge of the meiits of the work, says that Moseley is a 
book of considerable accuracy, (a) It is fortunate that we have 
even so imperfect a view of the decisions of Lord King, who 
was an eminent scholar, and to whom Mr. Locke bequeathed 
his papers and library. ^ 

Talbot Lord Talbot presided in chancery but a very few 

years. He was a pure and exalted character, who died 
in the vigor of his age, and his loss was lamented as a great 
national calamity. The cases during his time, under the title 
of Cases tempore Talbot, are well reported, and have^a reputa- 
tion for accuracy. , ^ 

*494 * Lord Hardwicke, the successor of Lor^l Talbot, held 

the great seal for upwards of twenty years, and the pres- 
ent wise and ifetional system of IJnglish equity jurisprudence 
owes more to him than perhaps to any of his predecessors. His 
Vescynnd decisions are reported in the elder Vesey and Atkyns, 
Atkyns. partly in Ambler and Dickens ; and though none 

of them are eminent reporters, either for accuracy or precision 
in the statements of the cases, or^ui giving the judgment ^of the 
c«urt, (6) yet the value of his opinions, and the great extent of 
his learning, and the solidity of his judgment,* have been suffi- 
ciently perceived and understood. There is no judge in the ju- 
dicial annals of England Hhose judicial character has received 
greater and more constant homage. His knowledge of the law, 
said a very competent judge, was most extraordinary, knd he 
was a consummate master of the profession, (c) His decisions, 
at^this day, and in our own courts, do undoubtedly carry with 


(a) 3 Anst. Hop. 861. 5 Barr. Rep. 2629. 1 Mcrivale’s Rep. 92. 

(/>) Buller, J., in 6 liast, 28, n. Sir J. Mansfield, in 5 Taunt. Rop. 64. 4 Vese^, 
138, n. Preface to Eden’s Bcif. 1 Sch. & Lef. 2il0. * 

(c) Lord Kenyon, ^Term Rep. 416. 
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them a more commanding weight of authority than those of 
any other judge and the best editions of the elder Vcsey and 
Atkyns will continue to fix the attention and study of succeed- 
ing ages. 

Eden's Reports of the decisions of Lord Northing- 
ton, the successor to Lord Hardwicke, are very au- 
thentic, and highly esteemed. They surpass in accuracy the 
reports cither of Ambler or Dickens '^thin the same period; 
and the authority of Lord Northington is very great, and it 
arose from the uncommon vigor and clearness of his under- 
standing. The next book of reports of deserved celebrity is 
Brown, commencing with Lord Thurlow’s appoint^ 
ment to the ollice of chancellor; and the high char- 
acter of the court at that period gave to those reports a very 
extensive authority and circulation, for which they were indebted 
more to the reputation of the chancellor than to any merit in 
the exectition of the work. Cox’s Cases in Chartcery 
give u| the * decisions of Lord Kenyon, while he was *495 
master of the j-olls under Thurlow, as well as the decisions 
of the Lord Chancellor during the same period. They 
were intended as a supplement to the reports* of Brown and 
the younger Vesey, so far as those reports covered the period 
embraced by the cases, and they are neat, brief, and perspicuous 
reports, of unquestionable accuracy. A new and greatly im- 
proved edition has lately been published in New York, under 
the superintendence of one qi the masters in chancery. 

The Reports of the younger Vesey extend over a Y()ung(!f 
large space of time, and contain the researches of Sir ^ 

Richard Pepper Arden, as master of the rolls, and the' whole 
of the decisions of Lord Loughborough, and carry us far into 
the tiftic of Lord Eldon. These reports are distinguished for 
their copiousness and fidelity. The same character is due to 
^the reports of his successors ; and though great complaints have 
been made at the delay of causes, arising from the cautious jmid 
doubting mind 8f the preseijt (a) venerable Lord Chancellor of 
England, it seems to be universally conceded, that he bestows 
eactraordinary diligence in the investigation of immense details 


(a) 1826. 
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of business, and arrives in the end at a correct conclusion, and 
displays a most comprehensive and familiar Jicquaintance with 
equity principles. It must, nevertheless, be admitted that the 
reports of Lord Eldon’s administration in equity, amounting to 
perhaps thirty volumes, and replete with attenuated discussion, 
and loose suggestions of doubts and difficulties, are enough to 
task very severely the patience of the profession. 

There are recent reports of decisions in other departments of 
equity which are deserving of great attention. The character of 
those branches of the equity jurisdiction is eminently sustained ; 
and the reported decisions of Lord Rcdesdale and Lord Man- 
ners, i;i the Irish Court of Chancery, are also to be placed on a 
level, in point of authority, with the best productions of the 
English bench, (a) # 

Upon our American equity reports, 1 have only to observe, 
that, being decisions in cases arising under our domestic 
*496 *la'v<^s and systems, they cannot but excite ^ stronger 
interest in the mind of the student ; and from th^ir more 
entire application to our circumstances, they will carry with 
them the greater authority.^ 


(a) The Lives of the Lord Chancellors of England, from the earliest times rill the 
reign of George IV., in 5 vols. 8vo. London, 1846, by Lord Campbell, is the most 
instructive and attractive work on legal biography that is extant, and equally distin- 
guished for its truth, its candor, and its freedom. 


«• 

1 The reports of judicial decisions, to which the attention of the American lawyer is 
directed, have become tto numerous even to bo des!gnate<J in a limited note. TTie Eng- 
lisli Reports still retain their high rank in the lawyer’s library. The alterations of our 
forms of pleadings, and in the rules ff procedure, and the difTerenccs of our political sys- 
tems, indeed, render many of the English decisions inapplicable to our circujnstances ^ 
but the mass of legal questions will always remain alike in both countries. The essential 
principles of qj,vil liberty belong to both; the mode of legislation in each is the Same; and 
the system of evidence, the rights of persons, and the great body of commercial law, are 
common to England and America. The reports of the courts of England seemed for oi 
wifHe to languish, after the retirement of Lord Ellcnborough, but they never exhibited the 
science of the law in so high and cultivated a state as at the pr«f.ent time. If it be «ot 
presuming in aa American annotator to pretend*l;o discriminate among the contemporary 
decisions, he ipay point out to the 8tu6enf^, among the common'law reports, the decisions 
of the Court of Exchequer, since Huron Parke and his very learned associates became tfto 
judges, as worthy of th®^ brightest period of English jurisprudence. 

Since the last edition of Commentaries apj^oroi, the Court of Chancery of New 
York has ceased to exist, and with it has closed a series of Ecyiity Reports which re^Seoted 
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I have now finished a succinct detail of the principal ^ 
reporters ; and when the student has been thoroughly merits of re- 
initiated in the elements of legal science, I would ^ 
strongly recommend them to his notice. The old cases, prior to 
the year 1688, need only be occasionally consulted, and the 
leading decisions ^n them examined. Some of them, however, 
are to be deeply explored and studied, and particularly those 
cases and decisions which have spreafl their influence far and 
wide, and established principles which lie at the foundations of 
English jurisprudence. Such cases have stood the scrutiny of 
contemporary judges, and been illustrated by succeeding artists, 
and are destined to guide and control the most distant pos- 
terity. The reports of cases since the middle of the Iasi century, 
ought, in most instances, to be read in course, and they will con- 
duct the student over an immense field of forensic discussion. 
They contain that great body of the commercial law, and of the 
law of cfltfitracts, and of trusts, which governs at thi^fday. They 
are worthy of being studied even by scholars of taste and general 
literature, as being authentic memorials of the business and 
manners of the age in which they were composed. Law reports 
are drafhatic in their plan and structure. TheJ abound in pa- 


lustre on tlio state, ami the influence of which has pervaded the jurisprudence of the 
imtioii. The report.s containing the decision.^ of the two most distingiiishcil Chancellors 
of Now York, Johnson’s Uoports, Paige’s Reports, and Barbour’s Cliancery Reports, com- 
prise the whole system of equity law, «Ad will always bo the resort and study of tlio 
American lawyer. , « 

Of the first of those Chanccllurs it h unnecessary to speak to the reader of hi« volumes. 
Most of his decisions have be^ji transferred to his Commentaries. “ Lector^ si riionununtum 
regniriSy circum^)ice / ” 

But i^ may be permitted to the Editor to render his tribute of homage to Cliancellor 
WaUonh. It has been his privilege to practise under the Chancellor during his whole 
term of office, and to observe those high judicial qualities, which have rarely been equalled. 
If ill hii^ demeanor, on the bench, the Chancellor was sometimes open to criticism, it was 
tliat only which has been applied to kindred genius, that ‘‘ho was prevented, by his in- 
• conceivable rapidity in apprehending the opinions of others, from judging accurately of 
their reasonableness.” This criticism, however, never approached his matured decis^ns, 
embracing the wholWcircle of equity. Never, perhaps, were so many decisions made, 
where so few wore inaccurate as (b facts? or erroneous in law. 

If it was destined that the Court of Chanc^ry’lhould fall .under a reform, which appar- 
qietly designs to obliterate the history as well as the legal systems of the past, it is u con- 
solation to reflect that it fell wipiout imputation on its^urity^r usefulness, and that no 
court was ever under tho guidance of a judge, purer In chc^acter or more gifted in tgilent, 
than the last Chancellor oi Now York. 
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thetic incident, and displays of deep feeling. They are faithful 
records of those ‘‘ little competitions, faction^, and debates of 
mankind ” that fill up the principal drama of human life ; and 
which are engendered by the love of power, the appetite for 
wealth, the allurements of pleasure, the delusions of self-interest, 
the melancholy perversion of talent, and th^ machinations of 
fraud. They give us the skilful debates at the bar, and the 
elaborate opinions on the bench, delivered with the authority of 
oracular wisdom. They become deeply interesting, because 
they contain true portraits of the talents and learning 
*497 of the sages of the law. * We should have known but 
^ very little of the great mind and varied accomplishments 
of Lord Mansfield, if we had not been possessed of the faithful 
reports of his decisions. It is there that his title to the char- 
acter of “ founder of the commercial law of England,’’ is veri- 
fied. A like value may be attributed to the reports of the 
decisions of Holt, Hardwicke, Willes, Wilmot, DeG».3y, Cam- 
den, Thurlow, Buller, Kenyon, Sir William Scott, Grapt, and 
many other illustrious names, which will be impiortal as the 
English law. Nor is it to be overlooked as a matter of minor 
importance, thett the judicial tribupals have been alnlost uni- 
formly distinguished fonitheir immaculate purity. Every person 
well acquainted with the contents of the English reports, must 
have been struck with the unbending integrity and lofty morals 
with which the courts were inspired. I do not know where we 
could resort, among all the voluq^cs of human composition, to 
filed more constant, more tranquil, and more sublime manifesta- 
tions of the intrepidity of conscious rectitude. If we were to go 
back to the iron times of the Tudors, and follow judicial history 
down from the first page in Dyer to the last page of the last 
reporter, we should find the higher courts of civil judicature, 
generally, §.nd with rare exceptions, presenting the image? of the 
sanctity of a temple, where truth and justice seem to be en- 
thjK>ned, and to be personified in their decrees. 
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LECTURE Xm 

op THE PRINCIPAL PUBLICATIONS ON THE COMMON LAW. 

The reports of adjudged cases are admitted to contain the 
highest and most authentic evidence of the principles and rules 
of the common, law; but there are numerous other works of 
sages in the profession, which contribute very essentially to 
facilitate the researches, and abridge the labor of the student. 
These wprks acquire by time, and their intrinsic* value, the 
weight of authority ; and the earlier text-books are cited and 
relied upon as such, in the discussions at the bar and upon the 
bench, in cases where judicial authority is wanting. 

One ®f the oldest of these treatises is Glaaville’s 
Tractatus de Legibus Angliae, composec^in the reign of 
Henry II., in which he was chief justiciary, and presided in the 
aula regis. It is a plain, dry, perspicuous essay on the ancient 
actions and the forms of writs then in use. It has become 
almost obselete and useless for any practical purpose, owing to 
the disuse of the ancient actions ; but it is a curious monument 
of the improved state of the Norman administration of jus- 
tice. (a) It is peculiarly venerable, if it be, as it is said, the 
most ancient book extant, upon the laws and customs of Eng- 
land. "It has been cited, and commented upon, and extolled, 
by Lord Coke, Sir Ml^thew Hale, Sir Henry Spelman, Sclden, 

(a) In the History of the Boroughs and Municipal Corporations of the Unlfcd 
Kingdom, by Messrs. Sicrowether & Stephens, (vol. i. Int. 18,) all that is contained 
in the earlier Saxon laws, and in those of ^i%m I. and Henry I., and the charters 
of those periodvS, is said to be in a great degree repeated in Glanville, and again in 
B(itton. Ibid. vol. i. p. 476, Dr. Irving, in his Introduct^n to the Study of the 
Civil Law, p. 93, says that Gl&nville's Treatise is mftea considerable obligation to 
the civil law. 
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Blackstone, an4 most of the eminent lawyers and antiquaries of 

the two last centuries. Mr. Reeves says that he incorporated 

the whole of Glanville into his History of the English Law. 

„ Bracton wrote his treatise. De Legibus et Consuetu- 

Bractou. ..... . tt 'xx i i . . i 

, dinibus Anglise, in the reign of Henry II., and he is said 

to have been a judge itinerant in that teign, and professor 
* 500 of law at *Oxford. He is a classical writer, and has been 
called by a perfect judge of his merits, (a) the father of 
the English law, and the great ornament of the age in which he 
lived. His work is a systematic performance, giving a complete 
view of the law in all its titles, as it stood at the time it was 
written; and it is filled with copious and accurate details of 
legal learning. It treats of the several ways of accjuiring, main- 
taining, and recovering property, much in the ipanner of the In- 
stitutes of Justinian. The style clear, expressive, and soifie- 
times polished, has been ascribed to the influence of the civil 
and canon law, which he had studied and admire4; and the 
work evinces, by the freedom of the quotations, that he had 
drank deep at those fountains, ^ 

Sir William Jones says, he is certainly the best of our juridi- 
cal classics, though he is perfectly aware that Bracton copied 
Justinian almost word for word. (6) In the reign of Edward I., 
Bracton was reduced into a compendium by Thornton, which 
shows, says Selden, (c) how great the authority of Bracton was 
in the time of Edward I. He continued to be the repository of 
ancient English jurisprudence, and the principal source of legal 
^pthority, down to the time of tlie publication of the Institutes 
of Lord Coke. 

Staunforde, in his Pleas of the Crownj published about the 
time of Philip and Mary, bears strong testimony to the merits 
and to the authority of Bracton. It is stated in Plowden, {d) 
that neither Glanville nor Bracton were^o be cited as* author- 
ities, but rather as ornaments to the discourse ; and in several 


(a) 4 Reeves’s History of the English La\r% p. 5^70. * 

(h) Mr. Spence, in his Equitable (luri{>diction of the Court of Chancery, vol. i. U8<- 
132, considers that Bractou drew the learning of his treatise, not from the Anglo* 
Saxon ot Anglo-Ndrnian jurisprudence, but essentially from the Roman law. *' 
(c) Dissertation luinexed t<5 Fleta, c. ii. sec. k . 

((/) P.357,358. I 
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other books the same thing was said, {a) But Mr. Beeves, 
in his History of the English Law, (b) justly * vindicates * 501 
the character of Bracton from such unmerited aspersion ; 
and, what is as much, and perhaps more to the purpose, the 
learned Selden, whose knowledge of English legal antiquities 
was unrivalled, deglares, that this notioti is founded in error, 
Glanville and Bracton are authors of great service to all who 
apply themselves to., the study of the law, and arc desirous of 
knowing its origin and progress from the very foundation, (c) 
They contain numberless things, said Selden, which in his day 
either remained entire, or were only partially abrogated ; and 
they contain such information on ancient customs and laws, as 
to carry with them authority as well as illustration. Loid^Holt, 
in the great case of Coggs v. Bernard^ made free use of Brac- 
ton, and spoke of him as an old author full of reason and good 
sense. * 

Britton^rid Fleta, two treatises in the reign of Edw. and 
I., were nothing more than appendages to Bracton, and 
from whom they drew largely. Lord Coke says, {d) that Britton 
was bishop of Hereford, and of profound judgment in the com- 
mon lavT, and that Fleta was written by some learned lawyer, 
while in confinement in the Fleet prison, {e) The dissertation 
which Selden annexed to the edition of Fleta, printed in his 
time, is evidence of the high estimation in which the work was 
then held; and it is a little singular that President Henault, in 
his chronological abridgment o|jthe History of France, (/) should 
refer to this ancient English treatise of Fleta as an historic^ 
authority, (g) 

(a) 1 Show. 118. 1 1 St. Tri. 143. 

(/>) Yqj. iv. pp. 570, ,571. 

(c) Seldcn's Dissertations, e. 1, sec. 3. 

{(i) Pref. to 10 Co. , 

(e) Lord Campbell, in his very interesting “ Lives of the Lonl Chancellors,” .says 
that Britton set the example of writing law books in French, which was followed for 
some centuries. 

(/) Tom. i. p. 258.* ^ • 

{g) The Mirror of Justices was said, receitflyvby Ch. J. Tindal, (6 Bingham, N. C. 
237,) to be a ‘ book of great authority, and of the earliest, though uncertain date. 
Lord Coke spoke of its authority and antiquity in high teraw, and that most of it 
was written before the conquest. Fref. to 9 Co. aniTPsef. to 10 Co. Mr, Reeves, 
author of the History of thp English Law, speaks of it as a cttrk>a8, and in some de- 
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Sir John Sir John^ Fortescue’s treatise, De Laudibus Legum 
Fortescne. Written in the reign of ^Henry VL, under 

whom he was chief justice, and afterwards chancellor. It is in 
the form of a dialogue between him and the young prince, and 
he undertakes to show, that the common law was the 
* 502 ^ most * reasonable and the most anemnt in Europe, and 
superior to the civil law. It displays sentiments of liber- 
ty, and a sense of a limited monarchy, remarkable, in the fierce 
and barbarous period of the Lancastrian civil wars, and an air 
of probity and piety runs through the work. He insisted, for 
instance, that the conviction of criminals by juries, and without 
torture, wns much more just and humane than the method of 
the coiiiinental nations; and that the privilege of challenging 
jurors, and of bringing writs of attaint upon corrupt verdicts, 
and the usual wealth of jurors, afforded that security to tfie 
lives and pro{)erty of English subjects, which no other country 
was capable of affording. He run a parallel, in many instances, 
between the common and the civil law, In order to show the 
superior equity of the former, and that the proceedings in 
courts of justice were not so dilatory as in other nations* 
Though some -of the instances of that superiority, which he 
adduces, such as the illegitimacy of ante-nuptial children, and 
the doctrine of feudal wardships, are of no consequencje, yet the 
security arising from trial by jury, and the security of life and 
proiierty by means of the mixed government of England, and 
the limitations of the royal prejrogative, were solid and pre- 
eqiinent marks of superiority. 

This interesting work of Fortescuc has been translated from 
the Latin into English, and illustrated \<^ith the notes of the 
learned Selden ; and it was strongly recommended, in a subse- 
quent age, by such writers as Sir Walter Raleigh and St. Ger- 
main. And while upon this author, we cannot but pause and 
admire a system of jurisprudence, which, in so uncultivated a 
p^od of society, contained such singular and invaluable pro-' 
visions in favor of life, liberty, and property, a* those to which 
Fortescue referred. They vgere unprecedented in all Greek and 


gree, authentic tract, and a»cAnpiled by Uome,^ndcr Edw. II., from some work of 
that kind, legal d#aiment« ia the Anglo-Saxon times, t 
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Roman antiquity, and, being preserved in some tolerable degree 
of freshness and* vigor, amidst the profound ignorance and 
licentious ’spirit of the feudal ages, they justly entitle the com- 
mon law to a share of that constant and vivid eulogy 
which the English lawyers *have always liberally be- *503 
stowed upon theij municipal institutions. 

Littleton’s Book of Tenures was composed in the 
reign of Edward IV,, and it is confined* entirely to the 
doctrines of the old English law, concerning the tenure of real 
estates, and the incidents and services relating thereto. In the 
first book Littleton treats of the quantity of interest in estates, 
under the heads of fee simple, fee tail, tenant in dower, jenant 
by the curtesy, tenant for life, for years, and at will. In the 
second book he treats of the several tenures and services by 
which lands were then held, such as homage, fealty, villenage, 
and knight service. In‘the third book he treats of divers sub- 
jects relative to estates and their tenures, under the heads of 
parceners, joint tenants, estates on condition, releases, warranty, 
&c. He exp),ained the learning of that period on the subject ^ 
of tenures and estates, with a felicity of arrangement and per- 
spicuity'and precision of style, that placed himVbove all other 
writers on the law. No work ever attahicd a more decided and 
permanent reputation for accuracy and authority. Lord Coke 
says, (a) that Ijittleton’s Tenures was the most perfect and 
absolute work, and as free from error as any book that ever 
was written on any human sg^nce ; and he is justly indignant 
at the presumptuous and absurd censures which the celebrated 
civilian, Hotman, was pleased to bestow on Littleton’s clear 
and accurate view of* English feudal tenures. He said he had 
known many of his cases drawn in question, but never could 
find any judgment given against any of them, which could not 
be aJSirhied of any other book in our law. The great excellence 
^of Littleton is his full knowledge of the subject, and the neat- 
ne’ss and simplicity of his manner. He cites but very fe^ 
cases, but he holds no opinioy, says his great ^rnmentator, but 
what is supported by authority* a«d reason. A great 
pfirt of Littleton is not now law, or is entirely • obsolete * 604 
— — 

(tf}«Frefftee to Co. LSu. sod to 10 Co. 
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with us ; and particularly mneh of the matter in the chapters 
on estates in fee tail, copyholds, feudal services, discontinu- 
ance, attornment, remitter, confirmation, and warranty. But, 
even at this day, what remains concerning tenures cannot be 
well understood without a general knowledge of what is abol- 
ished ; and even the obsolete part of Littleton can be studied 
with pleasure and profit by all who are desirous to trace the 
history and grounds of the law. It has been supposed by 
Mr. Butler* that Littleton’s treatise would still be a proper 
introduction to the institutes of the English law on the subject 
of real estates. 

Perkins’s Treatise of the Laws of England, written 
Perkins. reign of Henry VIII., has always been deemed 

a valuable book for the learning and ingenuityr displayed in it 
relating to the title and conveyance of real property. Colce 
said it was wittily and learnedly composed ; and Lord Mans- 
field held ft to be a good authority in point of law. «Ht treats 
of grants, deeds, feofiraents, exchange, dower, curtesy, devises, 
surrenders, reservations, and conditions; and it /ibounds with 
citations, and supports the positions laid down by references to 
the Year Book8, and Fitzherbert’s Abridgment. * 

Doctor and Dialogue between a Doctor of Divinity and a 

Student. Student in Law was written by St. GeriUain, in the 
reign of Henry VIIL, and discusses, in a popular manner, many 
principles and points of common law. The seventeenth edition 
of this work was published ig 1787, and dedicated to the 
younger students and professors of law. It has always been 
considered by the courts, and the best of the juridical writers, 
as a book of merit and authority. The' form of writing by 
dialogue was much in use among the ancients, and some of 
the finest treatises of the Greeks and Romans were wriften in 
thkt fornif and particularly the remains of the Socratic‘ school 
in the writings of Xenophon and Plato, and the rhetorical and^ 
piiQosophibal treatises of Cicero. The three most interesting 
productions, in the form of dialogue, onVhe English law, 
*505 aro PortesCue, already mentioned, •this work of St. 

' ^^^Geruiain, and the elegant and classical work entitle 
Eun^us, or Diafogue<; concerning ^he «Law and Constitution 
of England, by Mr. Wynne. 
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But the legal productions of the preceding ages 
were all surpassed in value and extent in the reigns of 
Elizabeth and James, by the results of the splendid talents and 
immense erudition of Bacon and Coke. The writings of Lord 
Bacon on the municipal law of England are not to be com- 
pared in reputatioji to his productions in physical and moral 
science ; but it is nevertheless true, that he shed light and learn- 
ing, and left the impression of profound and original thought 
on every subject which he touched. It was the course of his 
life to connect law with other studies, and, therefore, he admit- 
ted that his arguments might have the more variety, aiid per- 
haps the greater depth of reason, llis principal law tr.u Is are, 
his Elements of the Common Law, cgntaining^an illustration 
of the most important maxims of the common law, and of the 
use of the law in its application to the protection of person, 
propert;^, and character, and his Reading upon the Statute of 
Uses, iord Bacon seems to have disdained to cit« authorities 
in his^Iaw treatises ; and in that respect he approved of the 
method of Ljttlcton and Fitzherbert, and condemned that of 
Perkins and Staunforde. (a) He admits, however, that in his 
own private copy he had all his authorities (fuoted, and that 
bo did sometimes “ weigh- dowti autliorities by evidence of 
reason ; ” iCnd that he intended rather to correct the law than 
soothe received error, or endeavor to reconcile contradictions 
by unprofitable subtlety. He made a proposal to King James, 
for a digest of the whole bo(^ of the common and statute law 
of England ; and if he had been encouraged and enabled ^to 
employ the resources of his great mind on such a noble work, 
he would have doife infinite service to mankind, and 
have settled in his favor the question, * which he said * 506 
would be made with posterity, whether he or Coke was 
the greater lawyer. The writings of Lord Bacon are distin- 
^guished for the perspicuity and simplicity with which every 
subject is treated. 

Lord Coke’s •Institutes liqve had a most extensive 
and permanent infiuence on the.ccynmon law of Eng- stitutes,. 
jjjmdf The first part is a commentary upon Littleton’s Tenures ; 

^ 

• (ft) Prt£>ee to hi. Iiaw Tikoto. . 


568 


SOURCES OF MUNICIPAL LAW. 


[tART HI. 

•and, notwithstanding the magnitude of the work, it has reached 
seventeen editions. Many of the doctrines, \trhich his writings 
explain and illustrate, have become obsolete, or have been swept 
away by the current of events. The influence of two centuries 
must inevitably work a great revolution in the laws and usages, 
as well as in the manners and taste of a nation. Perhaps every 
thing useful in the Institutes of Coke may be found more 
methodically arranged, find more interestingly taught, in the 
modern compilations and digests ; yet his authority on all sub- 
jects connected with the ancient law is* too great and too ven- 
erable to be neglected. The writings of Coke, as Butler has 
observed, stand between and connect the ancient and the 
modern law — the old and new jurisprudence, Hb explains the 
ancient system of law as it stood in his day, and he points out 
the leading circumstances of the innovation which was begun. 
We have in his works the beginning of the disuse *of real 
actions; thd? tendency of the nation to abolish the* military 
tenures; the rise of a system of equity jurisdiction, a^d the 
outlines of every point of modern law. , 

The second part of the Institutes of Qoke is a commentary 
upon the ancierfc statutes, beginning with Magna Chalta, and 
proceeding down to th^ reign of Henry VIII. ; and his com- 
mentaries upon the ancient statutes consisted, as ‘he himself 
declared, of the authentic resolutions of the courts of justice, and 
were not like the glosses of the civilians upon the text 
• 507 of the civil law, which contain so many diversities * of 
^ opinion, as to increase rather than to resolve douHts and 
uncertainties. His commentary upon Magna Charta, and par- 
ticularly on the celebrated 29th chapter, is deeply interesting to 
lawyers of the present age, as well from the value and dig- 
Oity of the text, as the spirit of justice and of civil liberty which 
pervades ^d animates the work. In this respect, Lord Coke 
eclipses his contemporary and great rival Lord Bacon, who 
wy as inferior to Coke in a just sense and manly vindication 
of the freedom and privileges of the subject, as <ie was superior 
in general science and philosophy. Lord Coke, in a very ad- 
vanced age^ took a principal share in proposing and franucg 
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the celebrated Petition of Right, containing a parliamentary 
sanction of thos5 constitutional limitations upon the royal 
« prerogative which were deemed essential to tlie libertie:? of 
the nation. 

The third and fourth parts of the Institutes treat of high 
tn^ason and tlie qfher pleas of the crown, and of the history 
and antiquities of the English courts. The harshness and 
severity of the ancient criminal code of England are not suited 
to the taste and moral sense of the present age; and those 
parts of the Institutes are of very inconsiderable value and use, 
except it be to enlighten the researches of the legal antiquary. 
In this respect, Coke’s Pleas of the Crown are inferior to the 
work unde'r that title by Staunforde, who wrote in the age of 
l^liilip and Mary, and was the earliest writer who treated di- 
dactically on that subject. Staunforde wrote in law French ; 
^but Lord Coke, more wisely and benevolently, wrote in English, 
because, Hie said, the matter of which he treated edneerned all 
the sul^ects o;^ the realm. 

Before we quit the period of the old law, we must 
not omit to notice the grand abridgments of Statham, ‘ ^ 
Fitzhertert, and Brooke, ^tatham was a baroh of the Exche- 
quer in the time of Edward IV. His ♦abridgment of the law 
. was a digest of most titles of the law, comprising under each 
head adjudged cases from the Year Books, given in a concise 
manner. The cases wert' strung together without regard to 
connection of matter, . It doubtful whether it was 
* printed before or after Fitzherbert’s work, but the latter * 5D8 
entirely superseded it. Fitzherbert was published in the 
teign of Henry Vllf., and came out in 1514, and was, Fitzherbert, 
for that period, a work of singular learning and utility. 

Broc^lte was published in 1573, and in a great degree Brooke, 
superseded the others. The two last abridgments 
^ contain the substance of the Year Books regularly digested ; 
and by the form and order which they gave to the rude ms^^e- 
rials before Iheiti, and the gt;eat facility which they alforded to 
the acquisition of knowledge, they# must have contributed very 
.greatly and rapidly to the improvement of legal science. Even 
diose exceedingly laborigus abridgmewts were in their turn 
sttd^rseded by the* abridgments of Rolle and his successors* 
4 $ 
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Dr. Cowell, who was contemporary with Coke, pub- 
lished in Latin an Institute of thte Laws of Eng- 
land, after the planner of Justinian’s Institutes. His 'work was , 
founded upon the old feudal tenures, such as the law of wards 
and liveries, tenures in capite^ and knight service. While the 
writings of Lord Coke have descended with ^arne and honor to 
..posterity, it was the fate of the learned la^rs of Dr. Cowell 
to pass unheeded and* unknown, into irreclaimable obliv- 
ion, (a) And, with respect to all the preceding periods, 
Beeves Reeves’s History of the English Law contains the 
best account that we have of the progress of the law, 
from the time of the Saxons to the reign of Elizabeth. It 
covers *the whole ground of the law included in the old* abridg- 
ments, and it is a work deserving of the highest coin- 
*509 mendation. * I am at a loss which most to admire, the 
full and accurate learning which it contains, or the neat, 
perspicuousii and sometimes elegant style in which that learn- ^ 
ing is conveyed. ^ 

Finch’s d's- treatise of Sir Henry Finch, being a discourse 

course. in four books. On the maxims and positive grounds of 
the law, was first published in French, in 1613 ; and have 
the autliority of Sir Wtlliain Blackstone for saying, that his 
method was greatly superior to that in all the treatises that 
were then extant. His text was weighty, concise, and nervous, 
and his illustrations apposite, clear, and authentic. But the 


(c) Dr. Cowell published a Law Dictionary, or the Interpreter of Words and 
^ Terms used either in the Common or Statute Law, and in the Tenures. CowelFs 
Interpreter is frequently cited by the English antiquaridns, and Mr. Seldcn makes 
much use of it in his notes to Fortcscuc. It is one of the authorities used by Jacob 
r,j^¥ompiling his Law Dictionary ; but the first edition under James I. met with the 
pn^lar fate of being suppressed by a proclamation of the king, at the instance of 
tt^Wonse of Commons, for containing the heretical and monstrous doctrine that the 
king was aii absolute monarch, and above die law, which he might alter or. suspend 
at his pleasured 



^ ' € 

1 In December, 18^0, a new “ Law Dictionary llnd Glossary, containing full Definition* 
of the principal Terms of the Commoif‘and Civil Law,” by Alexander M. Burrill, iSeq’., 
was published in]^ew York. This work exhibits antiquarian learning and legal ’^adj- 
tion, rare in American pf eductions ; and, while its accjjrate definitions and praoUcfd 
render it useful toMic lawyer, its histoi^al lore and researches into recon- 
dite squids of learaingpcommend it to d place in the library of the jH^eral scholar. ' 
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abolition of the feudal tenures, and the disuse of real actions, 
have rendered half of his work obsolete. 

Sheppard’s Touchstone .of Common Assurances shcppanis 
was the production of Mr. Justice Dodderidge, in the 
reign of James 1. It is a work of great value and authority, 
touching the comiyon-law modes of conveyance, and those de- 
rived from the statute of uses. It treats also copiously of the 
law of uses and devises ; but the great flefect of the book is the 
want of that lucid order and perspicuous method which are es- 
sential to the cheerful perusal and ready perception of the merits 
of such a work. The second volume of Collectanea Juridica has 
an analysis of the theory and practice of conveyancing, ivhich 
is only a compendious abridgment of the Touchstone; and 
there is a very 'improved edition of it by Preston, who has 
favored the profession with several excellent tracts on the law 
of real property. 

Rollers* Abridgment of the Law was published soon 
afteRtl\p restoration, with an interesting preface by Sir Abridg- 
Matthew Hale,. It brings down the law to the end of 
the reign of Charles I., and though it be an excellent work, and, 
in point* of method, succinqtness, and legal precision, a model 
of a good abridgment, Sir Matthew Hffle considered it an un- 
equal raoniWrient of the fame of Bolle, and that it fell short of 
what might have been expected from his abilities and great 
merit. It is also deemed by Mr. Hargrave, a great defect 
in Vincr’s very extensive aljjidgment, that he should 
*have attempted to engraft it on such a narrow sub- *610 
stance as Rolle’s work, Rolle was Chief Justice of Eng- 
land under the protectorate of Cromwell, and under the preced- 
ing commonwealth ; but as his abridgment was printed in the 
reign ^^f Charles IL, he has no other title annexed to his nami^ 
than tlflat of Sergeant Rolle, and his republican dignity was 
^not recognized. 

Since the period- of the English revolution, the new digec’^s 
have superseded 1;he use of thie former ones; and Bacon, Viner, 
Comyns, and Cruise contain such'e vast accession of modern 
Ii\pdearning, that their predecessors have fallen into oblivion. 
Viner’s Abridgment, wkh gll its defects lai^d inaccora- 
ciesi is a coixpniegt part of every lawyer’s library. 
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We obtain by it an easy and prompt access to the learning of 
the Year Books and the old abridgments, and the work is 
enriched with many reports of adjudged cases not to be found 
elsewhere ; but, after all that can be said in ‘its favor, it is an 
enormous mass of crude, undigested matter, and not worth the 
Comui’s labor of the compilation. The Digest of Tiord Chief 
^ Baron Comyn is a production of vastly higher order 
and reputation, and it is the best digest extant upon the entire 
body of the English law. Lord Kenyon held his opinion alone 
to be of great authority, for he was considered by his contem- 
poraries as the most able lawyer in Westminster Hall, (a) The 
title Bleader has often been considered as the most elaborate 
and useful head of the work ; but the whole is distinguished 
for the variety of the matter, its lucid order^ thb precision aijd 
brevity of the expression, and the accuracy and felicity of the 
Bdc n’s Bacon’s Abridgment was composed chiefly 

biuig- from materials left by Lord Chief 'Baron Gilbert It 
has more of the character of an elemen,^ary wqdc than 
Cornyn’s Digest. The first edition appeared in 4736, and was 
•much admired, and the abridgment has maintained ife 
*511 great infliTenoe down to the present time, as being *a 
very convenient and valuable collection of principles, 
arising under the various titles in the immense s/stem of the 
Englitoh law. And in connection with this branch of Ihe sub- 
ject, it will be most convenient, though a little out of the Ord^t, 
time, to take notice Cruise’s recent and very val- 
uablc Digest of the Laws of England respecting Real 
Property. It is by far the most perfect elementary work of the 
kind which we have on the doctrine of real property, and it is 

4 istinguished for its methodical, accurate, perspicuous, and 
6mprehensive view of the subject. All his principles are sup- 
ported ai»d illustrated by the most judicious selection of ad- 
judged cases. They are arranged with fikiU, and applied^ 

iif confirmation of his doctrines with the ut^st perspicuity and 
force. I ^ ^ 

Bjroa various treutices of Lord Chief Baron Gilbert 

Gilbert. value and character, aiid they ebntribated 


(a) 3 Term Rep. 64, 661; 



LEO. XXIXt] SOURCES OF MUNICIPAL LAW. 573 

much to advance the science of law in the former part of the 
last century. His treatise on Tenures deserves particular notice, 
as having explained, upon feudal principles, several of the lead- 
ing doctrines in Littleton and Coke ; and it is a very elemen- 
tary and instructive essay upon that abstruse branch of learn- 
ing. His Essay o^ the Law of Evidence is an excellent per- 
formance, and the groundwork of all the subsequent collections 
on that subject ; and it still maintainsr its character, notwith- 
standing the law of evidence, like most other branches of the 
law, and particularly the law of commercial contracts, has 
expanded with the progress and exigencies of society. His 
treatise on the Law of Uses and Trusts is another work of 
high authority, and it has been rendered peculiarly valuable, by 
the revision and .copious notes of Mr. Sugden. 

Triie treatises on the Pleas bf the Crown, by Sir 
Matthew Hale and Sergeant Hawkins, appearei early Hawkins, 
in the last century, and they contributed to give precision and 
certainty to that most deeply interesting part of jurisprudence. 
They are both of them works of authority, and have had great 
sanction, and been uniformly and strongly recommended 
*t0 the profession. Sir Martin Wright’s Introdifttion to *512 
the Law of Tenures is an excellent work, ♦and the value 
of it cannol^ be better recommended than by the fact 
that Sir William Blackstone has interwoven the sub- 
stance of that treatise into the second volume of his Commen- 
taries. Dr, Wood published, ii^l722, his Institutes of the Laws 
of England. His object was to digest the law, and to bring jt 
into better order and system. By the year 1754, his work had 
passed through eight folio editions, and thereby afforded a deci- 
sive proof of its value and popularity. • It was greatly esteemed 
by the -lawyers of that age; and an American judge, (a) (him- 
self a learned lawyer of the old school,) has spoken of Wood 
as a great authority,, and of weight and respect in Westminster 
hall. '■ ^ 

But it was the^ate of Wood’s Institutes to be entirely super- 
seded by more enlarged, ‘more cri^ic^, and more attractive pub- 
lications, and esj^ecially by the Commentaries of Sir William 

•n — 


(aj^Ai’Kean, Ch. J,, 1 Dallas, 357. 
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Blackstone, who is justly placed at the head of all the 
xuodern writers who treat of the general elementary 
'principles of the law. By the excellence of his arrangement, 
the variety of his learning, the justness of his taste, and the 
purity and elegance of his style, he communicated to those 
subjects which were harsh and forbidding in the pages of Coke, 
the attractions of a liberal science, and the embellishments of 
polite literature. The ^second and third volumes of the Com- 
mentaries are to be thoroughly studied and accurately under- 
stood. What is obsofete is necessary, to illustrate that which 
remains in use, and the greater part of the matter in those 
volumes is law at this day, and on this side of the Atlantic. 

I have necessarily been obliged to omit the mention of many 
valuable works upon law, as my object in thp present lecture 
was merely to select those which were the most useful *br 
distinguished. With respect to the modern didactic 
*513 * treatises on various heads of the law, and Wihich have 
multiplied exceedingly within the period of the present 
Modem generation, I can only take notice of a few%f those 
treatwes. -yyiiich jelate to the law of real property, and are 
deemed the «iOst important. The numerous works, both 
foreign and domestic,, on various* branches of the law of per- 
sonal rights and commercial contracts, I may have> occasion to 
refer to^ hereafter, as the subjects of which they treat pass 
under consideration, in the course of these lectures. Any criti- 
cal notice of them at present would lead us too far from the 
general purpose of this inquiry, and many of them are not suf- 
ficiently matured by time to become of much authority, 

Sanders’s Essay on Uses and Trusts a comprehensive and 
^ systematic treatise, but it wants that fulness of illustration, ^and 
4 Ueat and orderly arrangement, requisite in the discussion of so 
abstruse and complicated a branch of the law. The* learned 
Mr, Butler has given a very elaborate upte on the same sub- 
ject ; (a) and there is an excellent summar^: oj^ the law% uses 
and trusts in Cruise’s Digest, arranged with bin customary skill, 
and supported by an accurate analysis* of adjudged cases, which 
are apposite and pertinent to the inquiry. * * 

(a) 3S1 tp lib. 3 Cp. 
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Sugden’s Practical Treatise on Powers is the best book wo 
have on that very abstruse title in the law. It was regarded by 
the author as his favorite performance, and he is entitled to the 
gratitude of the student for his rnasterly execution of the work.. 
It is perspicuous, methodical, and accurate. Mr. Sugden’s 
Treatise on the Law of Vendors and Purchasers is also a correct 
and useful collection of equity principles on a subject extremely 
interesting, and of constant forensic disefussion. (a) Roberts, on 
Fraudulent Conveyances, covers a very important head in the 
jurisprudence of the courts of equity. He has collected the 
cases arising under the statutes of 13 and 27 Elizabeth, respect- 
ing conveyances that are deemed fraudulent in respect ^ 
to Creditors * and purchasers ; and though the treatise is 
written in bad taste, it is a useful digest of the law on 
that subject. Powell’s Essay upon the Learning of Devises con- 
tains a systematical and valuable view of an important branch 
of the law concerning title to real property, and it i^ enlivened 
with sojne spirited discussions ; but neither the essay, nor the 
one of his upon Mortgages, are to be compared to the clear, 
succinct, and masterly analysis of the cases under similar titles, 
in the gfeat work of Mr. Cruise. Fearne’s EsSay on Contin- 
gent Remainders and Executory Devises is a performance of a 
very supericH* character. It is eminently distinguished for the 
ability and perspicuity with which it unfolds and explains the 
principles of the most intricate parts of the law. Mr. Preston’s 
recent Essays on Estates and Abstracts of Title, contain sound 
and clear views of *the law of real property, and they have 
already attained the authority of works of established reputa- 
tion. • 

I have thus attempted, for the assistance of the student, to 
unfold^ in this and the preceding lecture, the principal sources 
from 'which we derive the evidence and rules of the common 
law. , ^here is another source still untouched, firom which a 
great. accession of sound principles, particularly on the subje<^ 

• 

’ (a) In 5 Molloy, 561, Lord Ch. Hart, as late.ras 1829, spoke very di^^paragin^jly of 
Suren's Treatise on Vendors and Purchasers, by saying that it was not to bo cited 
as an anthority pet'se. This was going quite as far as decorum would warrant, con- 
sidering that Mr. Sttgden had been Ms immediate precftctJBsor on tlie Irish Chancery 
Bench. 
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of personal contract, has been received, to enlarge, improve, and 
adorn our* municipal codes. I allude to the* body of the civil 
law contained in the Institutes, Digest, and Code of 'Justinian ; 
and our attention will be directed to that subject in the next 
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• LECTURE XXIll. 

OF TUB CIVIL LAW, 

The great body of the Roman or civil law was collected and 
digested by order of the Emperor Justinian, in the former part 
of the sixth century. That compiJation has come dnwn to 
modern times, and the institutions of every part of Europe 
l^ave felt its iifflucnce, and it has contributed largely, by the 
richncvss of its materials, to their character and improvement. 
With most of the European nations, and in the new states in 
Spanish^Arnerica, in the province of Lower Canada, (a) and in 
one of%tlie Umted States, (/ j ) it constitutes the principal basis of 
their unwritten or common law. It exerts a very considerable 
influetice upon our own municipal law, and particularly on 
those branches of it which arc of equity and admirally juris- 
diction, or fall witliin the cognizance eff the surrogate’s or con- 
sistorial courts, (c) 

Tlie history of the venerable system of the civil law is pecu- 
liarly interesting. It was created and gradually matured on 
the banks of the 'Jiber, by il#c successive wisdom of Roman 
statesmen, magistrates, and sages; and after governing • 
*the greatest people in the ancient world for the space *516 
of thirteen or fourteen centuries, and undergoing ext^aor- 


(а) Real property law in Canada, under French grants, was established upon the 
basis of the Coutume de Paris, with feudal burdens. The French civi^law, as it ex- 
isted in Canada at the time of the conquest of the province, still prevails, without any 

* of the ^Meliorations of the code Napoleon. 

(б) See»the Civil Code of the state of Louisiana, as adopted in 1824. \ 

(c) The Roman law is blended with that of the Dutch, and carried into their AW- 

: < fttic possessions*, aild when the island of Cqyloi> passed into the hands of the English, 
justfee was directed to be administered according to the former system of laws in the 
]5utch courts ; and Van Lceuwen’s Commentaries on the ^oman Dutch law were 
translated into English in 1820, o^f^rcssly for the beffeOl of the English judiciary in 
that island 
VOL. I. 
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dinary vicissitudes after the fall of the western empire, it was 
revived, admired, and studied in modern Europe, on account of 
the variety and excellence of its general principles. It is now 
taught and obeyed, not only in France, Spain, Germany, Hol- 
land, and Scotland, but in the islands of the Indian Ocean, and 
on the banks of the -Mississippi and the St. Lawrence. So 
true, it seems, are the words of d’ Aguesseau, that “ the grand 
destinies of Rome arc not yet accomplished ; she reigns through- 
out the world by her reason, after having ceased to reign by her 
authority.” > 

My design in the present lecture is to make a few general 
observations on the history and character of the civil law, in 
order fo excite the curiosity and direct the attention of the stu- 
dent to the proper sources of information on the subject. The 
acquaintance which I have with that law is necessarily very 
imperfect ; and I am satisfied that no part of it can be exam- 
ined, and na one period of its history can be touched, by a per- 
son not educated under that system, without finding himself at 
once admonished of the difficulty and delicacy of the task, by 
reason of the overwhelming mass of learning and criticism 
which presses upon every branch of the inquiry. ' 

That part of the Roman jurisprudence which has been de- 
nominated the ancient, embraced the period from the foun- 
dation of the city by Romulus, to the establishment of the 
twelve tables. 

Early Ro- The fragment of the Enchiridion inserted in the Pan- 
man law. dects, (a) is the only ancient histor;^ of the first ages of 
the Roman law now extant. It was composed by Pomponius, 
in the second century of the Christian er^i, and rescued from 
oblivion by Justinian ; and Bynkershoek has republished 
* 517 * it, and endeavors to restore the integrity of the original 
text by emendations and a critical commentaiy. (If) 
From this fragment we learn that Sextus, or Caius Papirius,. 
who was a pontifex maximus about the time of the e^cjpnUiipn 
Tarquin, made a collection of the /eges regicn^ or laws and 
usages of the Romans under, .their kings, and which was known. 

(а) Dig. lib. 1, tit. 2 ^Dt ongim juris, f 

(б) PrcEUrmispa ad leg. 2D, De origine juris. Opera, 301. 
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by the name of the Jus Civile Papirianum. Very few, if any 
fragments of this* original collection by Papirius now remain, 
though efi'orts have been made to restore, if possible, some por- 
tion of these early Roman laws, (a) Such a work was evidence 
of great progress in jurisprudence under the kings, and it must 
have contained ai^ account which Would have been at the pres- 
ent day most deeply interesting and curious, of the primitive 
institutions of a city destined to bec(5me the mistress of the 
world, (b) 

The genius of the Roman government and people had dis- 
played itself by the time of the expulsion of their kings, and the 
foundations of their best institutions and discipline had been 
laid. The Roman people were originally, or very early in their 
history, divided*into three tribes and thirty curia3, and the patri- 
cian order and the Roman senate were instituted under Romu- 
lus, and that last body became in process of time the most 
powerfufcand majestic tribunal in all antiquity, (c) •The 
general assemblies of the people or comitia^ were * a part * 518 
of the primitive government, and a very efficient portion 
of the legislative power, and they met in their curice^ parishes 
or warefs, and the vote of every citizen belonging to the curiee 
was equal in these comitia curiata. The senate was a select 
body of thtee hundred of the elder citizens, from the heads of 
the clans or gentes^ and regard was had to rank, birth, property^ 
honor, and age. The king was elected for life by the curiae, 
upon the nomination of the senate, and the laws of the comitia 
conferred upon him the powers of a civil and military chief, {jd) 

(а) Heinecc. Antiq. Rom. Jur. Prooera. sec. I and 2. Hist. Jur. Civ. lib. i. see. 
15, 16. 

(б) Qibbon, in his History, vol. viii. p. 6, note, denies altogether the fact of any 
such original compilation by Papirius. Niebuhr, on the other hand, though ho treats 
much of !he early Homan history as a legend, says, that the high antiquity of the col- 
lection of the laws of the kings, compiled by Papirius, seems unquestionable. History 

* of ]^l»0,' Vol. i. p. 211, (Eng. edit.) I am incompetent to decide such a question. 
It is cil6d as an original and authentic work by Pomponius, who had infinitely bc^ljer 
means of knowlcdge^han any modeuj writer; and it is assumed to be so by such 

.\master critics as Bynkershoek and Heinccciu^; and yet the singular learning and 
acuteness of Gibbon give almost overbearing weight to his critical opinions. 

* (c) Cic- de Hepublica, b. 2. In hoc orbis terres sanctissi^^o^ gravmimoque concilto. 
Cic. in Cat. • ' • t 

{d) I have folkuWed Dionysius of Halicarnassus, Livy, Cicer^ and the other authors 
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The fecial and other colleges established by Numa bound the 
Romans to religious discipline, (a) Servius Tullius divided the 
people into six classes, and one hundred and ninety-thfiree centu- 
ries, and this was a most important change in the Roman polity. 

The first class contained the patricians, knights, and rich 
* 519 citizens, * and ninety-eight centuries ; the Plebs were also 
now admitted to a vote in the legislature, and when the 
people assembled by canturies in their comiiia centnriata^ (as 
they generally did thereafter when called by the consuls or sen- 
ate,) they voted by centuries ; and the first class, containing a 
majority of all the centuries, if unanimous, dictated the laws. 

of the classical ages, in respect to the early political and legal history of Uorne ; and 
I have not been inclined to adopt the historical skepticisms of some modern anti- 
quaries, (of whom Niebuhr maybe placed at the head,) so far as to reject as fab\e 
what the classics have taught us concerning the civil and political institutions of tho 
earlier Koman.s. The account in the text of the mixed monarchy of Home, under the 
kings, is confiriticd by Niebuhr himself. Hist, of Home, vol. i. pp. English 

edit. Camb, 1828. He holds, however, contrary to the received opinion,^ that the 
curioe were assemblies of the patricians, or <ientes^ or heads of families, and not of the 
whole people ; and that the Plehs were landholders of the neighboring towns and 
country, and ficlddaborers, who were free, and above the degree or condition of .the 
clients attached to the patricians, but that they had no vote. Niebuhr’s work is so 
intermixed with true and fabulisms story, and he goes so deeply into tlie “ tangled 
thickets of the forest,” that it becomes rather difficult to know what^.is and what is 
not to be deemed genuine history, amid his incessant skepticisms and complicated 
narration, I am quite reconciled to the observation of Dr. Arnold, in his jnofound 
and learned History of Home,” vol. i. 100, tluit “ altliongh the Icgcnci.s of the early 
Koman stoiy are neither historical nor yet coeval with the subjects which they cele- 
brate, still their fame is so great, and thcir^olauty and interest so surpassing, that it 
wofild be unpardonable to sacrifice them altogether to the spirit of inquiry and of 
fact, and to exclude them from the place which they have so long held in Homan 
history.’* ‘ 

(a) Numa rdtpionibus et divino jure populum devinxit, Tac. Ann. 3, 26. According 
to Cicero, the auspices, religious ceremonies, courts of justice, appeals to the people, 
the senate, and the whole military discipline, were instituted by royal authwity, as 
early as tho foundation of the city. lie imputes the institution of the auspices and 
the senate pirticularly to Komulus. Tusc. Qumst. lib. iv. 1. Do Repub. lib* di. sec, 
9, 10, 14. He says further, that Numa was the author of laws which were. ! *• 

Iljjd. lib. V. sec. 2. He regarded tho office of augur as one of the most 
the commonwealth ; for the augurs, as he observed, had power^vo dismiss the cqmiUdi 
and to .command the consuls to lay down their offide, and to grant or refus^c 
sion to ierra treacles, and to abrogate laws not legitimately executed. No edict 
of the magistrates, relating to domestic or foreign affairs, could be ratified without 
their authority. Ibid. fib. c/Fuss on Komau^ Antiquities, edit. Qjxf. 1840, pp. 
164, 165. ^ ^ 
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This arrangement threw the pov^ers of government into the 
hands of the patrician order, and of men of property, (a) 

After the establishment of the republic, all the higher magis- 
trates were elected by the burghers or patricians in their curice^ 
or by the whole people in the comitia centuriata^ which were 
convoked by the consuls, and they presided in them, counted 
the votes, and declared the result ; and their resolutions were 
leges of the highest authority, and binding on the whole com- 
munity. After the institution of tribunes, the assemblies of 
the people were- frequently convoked by*tribes, and there all the 
people met on an equality, and voted per capita. In the comitia 
tributa^ the people, after violent struggles, elected the tribunes 
and subordinate magistrates, and enacted plebiscita, binding on 
the plebeians alone, until the Hortcnsian law made the decrees 
eff the people in their comitia tributa binding equally on patri- 
cians and plebeians, [b) 

As thg whole administration of justice, civil and criminal, 
had been transferred from the kings to the consuls, it soon 


(a) Eosejm ita disparavit, says Cicero, (that is, ho so distributed the citizens in 
classes,) ut suffragia non in mn/fitudipisj sed in Iftrupletium potestate essent ; c.uravitque^ 
quod semper in republica feneudim ne plurimum i;akant plurimi. De Repub. lib. ii. 
see. ‘22. Cicon^ seems to have been aware of the danj^cr to property from universal 
and equal suffrajjc — Ita nec prohif)€batnr quisquam jure suffragii: et is vakbai in suffra- 
gio phirimuin^ cujus plurimum intererat esse in opihno Statu vivitatem. Ibid. 

(h) Dig. 1, 2, 2, 8. Gravinn, de Ortii et Prog. Jur. Civ. sec. 28. The plebiscitaj prior 
to the ITortensian law, required the sanction of the senate and of the assembly of the 
curite to bo binding on allf)rders in thJrHate. As the comitia curiata were assemblies 
of the patricians and plebeians, and in which all the great offices and powers of sov- 
ereignty were conferred, the comitia tributa were assemblies of the plebeians only, and 
were held independently of* patrician magistrato.s and influence. Tiiey could be held 
without a previous senatus consultum, and were not subject to the check of the auspi- 
ces, which were under tiio management of the patricians. The comitia centuriata 
embraced all the orders of the state, and all persons of an age for military service, 
and the |hitricians and their clients, and plebeians, all found a place in them. In the 
comitia- trif)uta the votes were taken by tribes, and in the comitia curiata by curice. 
• Th^ pQt^cians exercised controlling influence in .tlie comitia centuriata by means of 
the tdiea -of their clients. The increase of the numbers and wealth of the clients^f 
tbe burghers or patriAans, gave the con^tia centuriata in which, they voted, in the prog- 
time, a popular charadlcr and influence ; for though the clients lost their 
‘ ^order and tribe by becoming dependent clients, they became wealthy, for they could 
foUow retail trade and manufactures ; and the comitia of cenuiries, in which the com- 
mons formed every century esRiept^ix, grew to be assimilated, in a great measure, to 
those of the trib^ Arnold’s Hist, of Rome, vol. i. 140, 141. 

49 ♦ 
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became necessary to controt the exercise of this formidable 
power. This was done by the Valerijjin law, proposed 
*520 by *the consul Valerius Publicola, granting to persons 
accused of capital crimes a right of appeal from the 
judgment of the consuls to the people. It then became an 
established principle in the Roman constitution, that no capital 
punishment could be inflicted upon a Rom^n citizen without 
the vote of the people, though the consuls retained the power, 
of inflicting very severe imprisonment, (a) The Valerian law 
became an imperfect palladium of civil liberty, and was in some 
respects analogous to the habeas corpus act in the English law ; 
but the appointment of a dictator was a suspension of the 
law. {b) 

As the royal laws collected by Papirius had ceased to operate, 
except indirectly by the force of usage ; and as the Romans, for 
twenty years after the expulsion of Tarquin, had been governed 
without any known public rules, (c) they began to sufler the 
evils of uncertain and unsteady laws, and of the absolute and 
capricious power of the consuls beyond the of tlie city. 
The call for a written law was a long time resisted on the part 
of the magistratfs and senate ; but it was at last complied with, 
and a commission of three persons, *by the joint consent of the 
senate and tribunes, was instituted to form a systpm of law. 
This commission gave birth to the twelve tables, which form a 
distinguished era in the hisibry of the Roman law, and consti- 
tute the commencement of Avhat has been called the middle 
period of the Roman jurisprudehue. (d) c 


(а) Dig. K 2, 2, 16. The Komaii dominion was absolute after a mile beyond the 

WAlls of tlie city, and the niagistrutes wielded the sword with full sovereignty. Ar** 
mold’s Hist. vol. iii. 10. « 

(б) This great law of appeal was reenacted in the fifth consulship of M. 'Valerius 

Corvus, f> 

{c) Incerto Luigis jure et constietudine quam per latam legem. Dig. 1, 2, 3., ' , . 

(d) The Enchiridion of romponius says, that the deputies were ;to « 

seek laws from the Grecian cities*, (Dig. I, 2, 2, 4;) and the 
{^U 7 , b. 3, C. SI, 32,) ^and Dionysius of Halicarnassus, (Antt^. Koi^. i. 1^,) 8|ty, 
that the deputation was sent to Athens to learn the Riws and ipstitutions of 
Gravina, (De* Orta et Prog. Jur, Civ.*sec.‘32 j and De Jure Nat*'Gent. et xii. 
rum, see. 23.) Hoineocias, (Hist. Jur. Civ. sec. 24 ; and Antiq. Bpman Jur. prossm. 
sec. 3,) Voet, (Com, ad Vand. J, 2, 1.) Dr. Taylor, (Hist, of the Homan Law,, p. 8.) , 
Pothicr, (Preefatio sea ProfegomenaJn Fandectas Justiniancas, port:!,, b Dc 
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The twelve tables were digested by ten decern- 
virs, appointed >vith the consent of the commons, tables, 
out of tho patrician order, on the return of the deputies from 
Greece. They were ratified by the consent equally of the patri- 
cians and plebeians, (a) and they consisted partly of laws tran- 
scribed from the institutions of other nations, partly of such as 
were altered and dfccommodated to the manners of the Romans, 
partly of new provisions, and mainly, perhaps, of laws and 
usages under their ancient kings, (b) They were written in a 


Legibus Antiquis,) and the generality of modern writers on Bornan history and law, 
assume it to be a conceded fact, on the authority of Livy, Dionysius, CircK), Pliny, 
hnd others, that the embassy went to Athens. Tacitus (Ann. 3, 27,) observes gen- 
erally, accitis qucR usqiam oAjrfgUt^ and the deputic.s must have visited at least the Grc- 
dim cities in lower Italy. M. Bonaby, a learned Frcneli writer, has, however, written 
three dissertations upon the origin of the laws of the twelve tables, and he considers 
the story of a Itoman deputation to Athens as fabulous. He cndcavjrs to maintain, 
by an able •iiscussion concerning the early history of the Boma% constitution and 
laws, and by a critical and even profound examination of the laws of the twelve 
tablc.s, th*at they wdi'o not borrowed from the jurisprudence of Athens, but that they 
wore essentially a rfeatoration of the ancient Homan laws under Bomiilus, Numa, and 
Servius Tullius, and which had gone into disuse under the consuls. He admits, how- 
ever, thatfhe plan of the mixed tnonandiy, and many of the Roman usages under the 
kings, had their origin in the usages of Athens and<6parta. (Mem. do L’Acad. dos 
Inscriptions et^ellcs Lettres, tom. xviii. edit. Amst. 1743.) It is worthy of observa- 
tion, that this .skeptical as well as learned Avriier docs not hesitate to assume, on the 
authority of Dionysius of Halicarnassus, the authenticity of the history of the Homan 
kings. Gibbon (Hist. vol. viii. p. 8) is also decidedly of opinion that the deputation 
never visited Athens, and he gives plausible reasons for his belief j and though 
Cicero says, (De Leg. b. c. 23 and that the regulations in the twelve tables 
concerning funerals were translated •from the laws of Solon, and tlio decemviri had 
adopted almost the very words of Solon, yet M, Bonaby very ingeniously relies upon 
Cic4Jro, as one of the authortties in supj)ort of his hypothesis. Niebuhr, in his History 
of ^ome, (vol. ii. edit. Phil. 1835, by Hare and Thirlwall, pp. 228-231,) concludes 
that tho deputies visited Athens, but that there is no resemblance between the Attic 
civil Ijftv and the twelve tables, either as to personal rights or judicial proceedings. 
But Niet^hr was evidently in an error when ho says, (vol. ii. 231, note 7,) that no- 
whew does Cicero give the least hint, that there was any Greek clcmenifin the twelve 
• tabl^s/^/. Ho must have forgotten the passages from Cicero, De Legibus, to which I 
have 

, (a) ’Niebuhr (Romiin' History, vol. ii. p. 235, edit. Phil. 1^5) says, that the coie 
thft decemvirs, being approved by the senate, was brought before the centuries, and 
^jlhoir assent was ratified by the curfee, undef ih© presidency of the colleges of priests, 
i^d the sanction of happy auspices. 

' (6) Qravipa, do Ortu et Prog. J.jC» sec. 32. Niebiiir*| Hist, of Rome, vol. ii. 248, 
251,f{o^) 253. Ifiebuhr^says that the twelve tables were nothing more than the 
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style exceedingly brief, elliptical, and obscure ; and they show the 
great simplicity of Roman manners, and are evidence of a people 


ancient statutes consolidated. A learned writer of our own country, in the New York 
Review for October, 18.39, who avowa his education and shows his acquirements in 
the European schools of the civil law, gives very solid rcasortu for his opinion that the 
code of the twelve tables was essentially declaratory of ancient laws and usages. 
Fragments of the twelve tables *«vere collected, and distributed with great accuracy 
under their original and proper divisions, by J. GotUofred, in a work entitled, Quatuor 
Foutes Juris Civilis, printed in 1653 ; and his collection, Heincccius says, ( Antiq. Jur. 
Rom. Proaem. sec. 5,) is to be preferred to that of all others. His collection, distribu- 
tion, and interpretation of the tables, has been followed by Gravina, who has inserted 
the originals, with a paraphrase at the conclusion of his treatise De Jure Naturali 
Gentiuirb ct XII. Tabularum. He has also given a copious commentary upon that 
collection. They were redigested and inserted at length in a voluminous L^llistoire 
Komainc of the Jesuits Cotrou and Rouille, and copied from tlrjm into Hooke’s Ro- 
man History, b. 2, c. 27. A summary of this curious and celebrated code, which had 
such permanent influence on Roman jurisprudence, and is so constantly alluded to by 
Roman Jurists, will not be unacceptable to the American student. 

The 1st table r(^ated to latv smtSj and regulated the right of citation of the defendant 
before the prsetor. The creditor, of his own authority, seized his debtor, where he 
found him in public, and carried him before the prajtor, and if the* debtor resisted, the 
creditor might seize and drag him. Ambtila in jus — Te in jus web; and if old or in- 
firm, the plaintiff was to provide him with a jumentum, or open carriage. ^(But even 
this provision was reprobated in after ages for^its severity. A. Gcll. Noct. Att. 20, 
1.) The debtor, if he wanted tkne, was obliged to give a caution or bail for his ap- 
pearance at a future day. The prtetor was to decide the cause promptly by daylight ; 
and if the accuser wanted witnesses, he was allowed to go before his adversary’s 
bouse, and to repeat his demand for tlm*c days together by loud outcry. Mr, Justice 
Ware, of the District Court of Maine, has given, in the case of Lane v. Townsend, 
Ware’s Rep. 299, a brief account of the commencement and progress of a Roman suit 
in its first stages. It is an interesting cxamifiiC^ion, and shsris much learning and light 
on<the obscure subject ; and points out inaccuracies not only in Brown’s Civil and 
Admiralty Law, but in Blackiftone’s Commentaries, in respect to the stipulation or 
bml required of the defendant in the suit. Dr. Arnold, in^his History of Rome, vol. 1. ; 
2^, says, that our whole knowledge of the old actions at law is derived from the In- 
stitutes of Gains, which, in their original form, were discovered by Niebuhr in 181G. 

The 2d table related to robbery, theft, trespass, and breaches of trust It allowed the 
right to kill a robber by night. It inflicted corporal punishment and slaverjr on con- 
viction of rolfberv, unless the parlies settled with each other. Slaves, rob- 

bery, were to be thrown down the Tarpeian rock. Thefts and treapaw^ WeW pnq*- • 
ished by pecuniary mulct. Trespassers by night, on harvest or cornfield#^| iprw pun- 
ished ci^pitally, as victipaa to Ceres. No tern^ of prescription gave a right to stQ^ 
goods, nor any right of a foreigner tq the goods of^ a Roman citizen. Breac^^s of; 
trust were punished with the forfeiture of ‘double the value of the deposit. 

The^ 3d table related {o loans, and the right of creditors over their ddxters* It prohib- 
ited i^rc than one per cept.«hitcre8t for money. (*the weight of euthority would 
seem rather to be in {^vor of one per cent, a year, tbongl^ Montesquieu tltat 
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under a rugged police, and very considerably advanced in civil- 
ization. They CMitain a great deal of wisdom and good sense, 

interest at the time of the twelve tables was twelve per cent, a year, and that the law 
reducing it to one per cent, was passed many years afterwards. Esprit des Lois, liv. 
22,0. 22. In this construction he is supported by Livy, b. 7, c. 27. But Tacitus 
says, that the, twelve tables restrained usury to one per cent, a year. Tacit. Ann. lib. 
vi, 16. And this is the construction given to the words Si qui unciario feenore ampUus 
foenerassit, by tlic generality of commentators. Pothier’s Pandectn^ Justinianeie, tom. 
i. Frag. XII. Tab. Gibbon, vol. viii. p. 86, note. It is, however, a doubtful quo.stion 
whether the twelve tables allowed only one or twelve per cent, a year. Professor 
Hugo, of the University of Gottingen, in Ids History of the Roman Law, sec. 126, 
inclines to the latter opinion. A recent writer on this vexatious point in Homan his- 
tory, holds it to be quite clear that the unical rate of interest of the Romans was an 
ounce in every as for the cylic year of ten months, that is, eight and a half jj’ic*- cent., 
equivalent to ten per cent, for the civil year of twelve months. Foreign Quarterly 
Review, No. 22, art. 8. This is the conclusion to which Niebuhr and T)r. Arnold ar- 
rive. (History of Rome, hy N. vol. iii 53, 57. History of Rome, by A. vol. i. 284.) 
The debtor was to have thirty days after judgment to pay his debt; and if he did not 
then pay or give security, or sell himself by entering into the ttcxum, hjs creditor had a 
right to soizf him, load him with chains of a certain weight, and treat him as a slave, 
on a presgribed scanty allowance; and if he failed to pay after being sixty days in 
prison, he was to be brought before the people on three market days, and tfu; debt 
proclaimed ; if no friend appeared, he was cither to be put to death or sold as a slave 
into Etruria; and if there were several creditors, he might at riioir election be sold 
beyond the Tiber, or his body cut in^p pieces. Gibbon (Hist. vol. viii. p. 92) takes 
this l.iw in the literal sense, and so does Gravina, d^ Jure Nat. Gent, et XII. Tab. 
sec. 72; and hciiadopts the argument of Sextus Ctccilius, in A, Cell. Noct. Att. 20, 1, 
who maintained that the law w’as only cruel in appearance, and that he had never 
read or heard of its being executed, for its extreme severity prevented the creation 
of debt. Montesquieu well observes, that upon such reasoning, the most cruel laws 
would be best ; and he thinks the better construction to be, that the law only related 
to the di^ ision of the debtfr's property# •Esprit des Lois, b. 29, c. 2. Bynkersboek, 
Observ. Jar. Rom. lib. i. c. I, and Heineccius, Antiq. Rom. lib. iii. tit. 30, sec. 4, •re 
of the same opinion. Pothier, in his introduction to his Pandcctaa Justiniane®, 
has inserted the fragments oT the twelve tables, as they were restored by Gothofredua, 
and he has illustrated them by brief notes and commentaries. Ho is for a literal con- 
struction of this part of the twelve tablc.s, and he .says this was the construction of all 
the wrfters of antiquity who make mention of them, such as Quintilian, Tcrtullian, 
and A. Glllius.- Professor Hugo is also obliged to renounce the metaphorical, and 
folloVi the ancients, the literal interpretation of the twelve tables\)n this sub- 
•ject. Histoirp du Droit Homain, par G. Hugo, traduitc de BAllemand par Jourdan, 
tom. i. p, 233, sec, 149. Niebuhr, in his History of Rome, vol. ii. p. 597, takes the 
laid? literally, and say# that no sound-ljpaded person ought tc^ construe it otherwisl. 
,vHe Bpya its severity was dosignefl to compel tlje debtor to redeem himself, or enter 
into a fiixurn, by which he became liable to pay interest, and to work out his debt by 
labor. Gravina, De Jure Nat. Gent. sec. 21, says, there are grounds to conclude that 
tbe/epes with the exception o| such as relate totrqgal domination, were incor- 
pprated'lnto die.drst three^of these twelve tables. 
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intermixed with folly, injustice, and cruelty. They were en- 
grossed on tablets of wood, or brass, or ivdty, (a) and were 


The 4th tabic related to the rights of fathers and families. It gave to fathers the 
power of life and death and of sale over their children, and the right to kill immedi- 
ately a child born deformed. On the other hand, and as some compensation for these 
atrocious provisions, it declared, that if a father neglected to teach his son a trade, he 
was not obliged to maintain his^ father when in want ; nor was an illegitimate child 
bound to maintain his father. 

The 5th table related to inheritances and guardianships. It declared, that if the father 
died intestate, (for he had a right to dispose of his property by will,) and had no chil- 
dren, his nearest relations were to be his heirs ; and if he had no relations, a man of 
his own name was to be his heir. He had the right to appoint guardians to his chil- 
dren. If a freedman died intestate and without heirs, his effects went to the family 
of his patron. The heirs were to pay the debts of the ancestor in proportion to their 
share of his estate. It also provided, in the case of lunatics and prodigals, that the 
relations, and if none, that one of the name, was to have the care of the person aid 
estate. If he left children, the sons and daughters inherited equally ; but though 
daughters inherited on an equal footing with the sons, yet they became wards to their 
brothers ; and All women ^were, at all times of their lives, and under all circumstances, 
under guardianship and civil disabilities. (Dr. Arnold, in his History of Rome, vol. i. 
267-295, has examined the state of the Roman law, as left byithe decemvirs, with 
great research and ability.) t 

The 6th table related to proper ty and possession. It declared that the title of goods 
should not pass 'on '^alc and delivery, without payment. Two years tpossession 
amounted to a right of prescription for lands btf.onging to private individuals, provid- 
ed the possession was not obtained by force or fraud, and one year for movables. It 
likewise declared, that in litigated cases, the presumption should afways bo on the 
side of the possessor ; and that in disputes about liberty and slavery, the presumption 
should always be on the side of liberty. All sales of land or movables were by deliv- 
ery {mancijKitw) verbally, in the presence of witnesses. 

The 7lh table related to trespasses and da^tr^es. It provided that compensation be 
made for trespasses ; and that for arson or maliciously setting fire to a house, or to 
grain near to it, the offender was to be scourged and burnt to death. The^eor talionis 
was applied to losses of limb, unless the injured party qccepted some other satisfac- 
tion. A pecutiiary fine of three hundred pounds of brass was declared for dislocating 
a bone, and twenty-five asses of brass for a common blow with the fist. (It is related 
in the Noc. Att. 20, 1, that one Lucius Ncratius, in after times, when the city*becarao 
wealthy, and such a fine insignificant, aroused himself with striking freodmen in the 
face as he mat them in the street, and then Ordering his servant, who folloiyed him for 
the purpose with a bag of brass money, to count out and tender the twen^j^^^isi'e {fieces,^ 
as the compensation fixed by law.) It was provided, also, by this tab^ ml'slander- 
<fij,,by words or verses, should bo beaten with a club. Falsj witnesiiiiil^ie to be 
tlirown headlong from *ihc capitol, and parricides w^re to be sewed up in a sacli^ find 
thrown into the Tiber. Whoever wilfully killed, or poisoned, or prepared poisbn for' 


(a) Heineccii Hist. Juris (5lvili8, lib. 1, sec. 2C. Sflebuhr says they were graven 
on ten tables of bras^i; and posted up in the Comitlttm., 
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exposed to destruction, though unquestionably preserved, when 
the city was burned by the Gauls, (a) They existed entire in 


a frcodman, or used magical words to hurt him, was punishable as a homicide. 
Guardians and patrons who acted fraudulently in their trust, were to be fined and held 
odious. 

The 8th table related ti estates in the country. It required a space of two and a half 
feet to bo loft between every house ; and it allowed societies or private companies to 
make their own by-laws, not being inconsistent with ifcc public law. The praetor was 
to assign arbitrators in cases of disputes about boundaries ; and it provided redress 
for nuisances to fields by the shade of trees, or bj watercourses. It required roads 
to be eight feet wi<lc, and double at corners. It allowed travellers to drive over the 
adjoining land, if the road was bad. 

The 9th table was concerning the common rights of the people. It prohibited all 
special privileges to any person, and it restored debtors, who had been redeemev^ from 
slavery, to their former rights. It made bribery, in a judge or arbitrator, or the hold- 
ing or attending seditious assemblies in the city by night, or delivering up a Koman 
citizen to a foreigner, or soliciting a foreigner to declare himself against Home, capital 
offences. It declared that all causes relating to the life, liberty, or rights of a Koman 
citizen, should be tried in the comitia centuriata. The people were to choose quaestors 
to take cognf/ance of capital cases. (The burghers of the city of Home, in the early 
period of ^he commonwealth, engrossed the wealth and tlie foreign commerce, and 
wore the patricians tfnd money-lenders, while the free commoners, who were ngi ifultu- 
rists on small farms in the country, adjoining the city, were forbidden to engage in 
commerce, and were the money-borrowers, and suffered grcatlj from hostile incur- 
sions, and ^ere poor and oppressed. Arnold’s History of Rome, vol. i. 135.) 

The 10th table related to funerals. It prohibited thfl dead to be interred or burnt 
within the city,^r within sixty feet of any iiouso. It prohibited all excessive >vail- 
iiigs at funerals, and women from tearing their faces or making hideous outcries on 
such occasions. It regulated and limited the expense of funeral piles, and all costli- 
ness at funerals, such as the dress of the deceased, the players upon the flute, the per- 
fumed liquors, the gold thread, the crown, festoons, &c. 

The 11th table made parifof the jus sifcfhm^ or pontifical law. All the other tables 
related to civil rights, but this related to religion and the worship of the gods, . It re- 
quired all persons to come with purity and piety to the assemblies of religion ] and 
no person was to worship anj^ new or foreign gods in private, unless authorized by 
public authority. Every one was to observe his family festivals, and the rights used 
in his own family, and by his ancestors, id the worship of his domestic deities. Honor 
was to 1^0 paid to those heroes and sages whom their merit had raised to heaven. 


The commendable virtues were to be ranked among the gods, and to have temples 
erected ^ ibeoit but no worship was to be paid to any vice. The sacnficcs to the 
gods by the priests were to be the fruits of the earth and young animals, and with the 
most authorised ceremonies. No one was to be initiated in any mysteries but those of 



‘ (a) Wvy, b. 6, c. 1, says, quae fn comraen^arii^ pontificum, aliisquc publicis priva- 
tisque erant monumentis, incensa urbo, pleraque interiere, N. Hook’s Diss. on the cred- 


ibilfty of the first five centuries of Home. Cicero speaks of them as being in his time 
on tables of brass, and as having been injured by liglftning —/spurn osra liquefacta. 
Orat if G^tr d, 4. 
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the third, but did Hot, as Heineccius supposes, survive the sixth 
century of the Christian era. This code obtained, in^the subse- 
quent ages of the republic, from the most distinguished 
* 626 * philosophers, historians, and statesmen, the blind tribute 

of patriotic veneration, aifd the most extravagant eulogy, 
as being a system inculcating the soundest ^^rinciplcs of ethics 
and civil polity, and surpassing in value the jurisprudence of 
Solon and Lycurgus, the twelve books of the laws of Plato, and 
whole libraries of Grecian philosophy, (a) As Rome increased 
in territory, wealth, arts, and refinement, her laws were progres- 
sively enlarged and improved, and adapted to the progress of 
society, and its increasing wants and vices. The obligation of 
the twelve tables was gradually diminished or destroyed by the 


Ceres. Stealing of what was devoted to .the gods, and incest, were declared to,lb6 
capital criinesV 

The 12th table related to maniage and the rights of husbands. It prescribed freedom 
of divorce at the pleasure of the huhband ; and it allowed the hy^sband, wfeh the con- 
sent of his wife’s relations, to put her to death, when taken in ^idultery or drunken- 
ness ; and it declared it to be unlawful for patricians to intermarry with plebeians. 

Mr. Prescott, in his learned and excellent History of the Conquest of Mexico, has 
given a short but interesting v^cw of the judiLtlal system, and of the code of laws in 
the Aztec or Mexican monarchy, priorfto the overthrow of it by Feniando Cortes. 
He says that the Aztec code, though stamped with the ferocity of a rude people, 
evinced a profound respect for the great principles of morality. Their military usages 
had a remarkable resemblance to those of the early Romans, and their political insti- 
tutions denq^ed a degree of civilization not much short of that enjoyed by the Anglo- 
Saxons under Alfred. I should think th^ their legal code migiit bear a favorable 
comparison with much that is to be found in the celebrated twelve tables of the Ro- 
man law. The superior judges were wholly independent of the monarch, and held 
their offices for life, and were maintained from the produce of the crown lands. Pun- 
ishments were, generally, like the laws of Draco, capital ; but their application to 
crimes showed a solicitude for the rights of property and good order. Murder, even 
of a slave, was punished with death ; so was the conviction of adultery, removing the 
boundaries of another’s land, altering the established measure, abuses of guardians’ 
trust, drunkriuness, prodigal waste of patrimony, and theft. Hospitajls were estab- 
lished in the principal cities for the cure of the sick, and the permaufmt l^fuge of the 
disabled soldier. Public defaulters were liable to be sold as slaves, tpafiiage 
institution was protected and respected, Prescott’s Hist. voL^i. pp. 29-^4,44, 49. 

(a) Cic, de Orat b."l, c. 43, 44. Be Leg! 2, sec^ 23. Livy’s Hist. 3, 34. vtacit. 
Ann* 3, 27. A. 0ell. No<it, Att. 20; 1. tin the newly discovered treatise of fticcro, 
De Repuhlica, Ifh. H. c. 36, 37, he insists, that the ten first tables were composed with 
the greatest equity, wm? prudence, but he declares the two last tables, adde^ by 
the decemvirs, Were iniquitous laws, and that th% low probibitinj^ marriages between 
plebeians and 8enat(l**ial families was a most infamous Idll. 
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multitude of new regulations, and the history of the Roman 
law, from the time* of the twelve tables to the reign of Hadrian, 
is eminendy instructive. 

* After many struggles, the patricians were obliged, by *627 
the lex Hortensia^ to submit to the authority of the pie- 
biscita^ enacted by^tho plebians alone in their comitia trihuta^ 
as being of equal force with the leges^ passed at the instance of 
a consular or senatorial magistrate, by th^ whole aggregate body 
of the people, patricians and plebeians, (a) The senate also 
frequently promulgated laws under the name of senatus consulta] 
by their own authority, (b) A senatus consultum was allowed 
to continue in force only one year, unless ratified by the com- 
mon course of rogatio ad populum ; and the tribunes could, at 
an^ time, by thek veto, put a negative upon any projected de- 
of the senate. That body likewise assumed the right to 
4j^^nse with laws, though, by a law proposed by the tribune 
Caius Cowielius, the senate could not exercise thek Sispensing 
power, tyiless two hundred senators were present. By the Pub- 
lilian law, passed in the year of the city 416, the comitia of the 
cmice were deprived of their veto or. power as a branch of the 
legislature in passing upon laws enacted by the comitia of 
tribes, and their consent was no longer Requisite to laws sub- 
mitted by thte senate to the comitia of the centuries. But the 
senate, which now consisted of the most eminent men, and was 
a mixed body of both patricians and commoners, continued to 
be the great nationaljcouncil. (c)^ Within a very few years after 


(a) The Horlensian law abolished the senatc^s veto upon plebiscita, after the Pttblil- 
ian law had done away with the authority of the curiw respecting them ,* and Niebuhr 
considers the Hortensian law as the commencement of the destruction of the constitu- 
tion. Niebuhr*s HUt. vol. iii. 419-421. 

(^i) Inst. I, 2, 4. Dig. 1, 2, 9. The proofs are abundant, that even before the Au- 
gustan age,*the senatus consulta had become one of the regular sources of 4he Roman 
law. Cicero, De liegibus, b. 3, Ilistoiro du Droit Rom. par Q. Hugo, sec. 174, 175, 
ftd* ’ Qnd conkeidta Pairum^ qui leges juraque servat. Hor. Epist. 1, 16, v. 41. 

(c) Arb^ld'a Hist. of^Kome, ▼©!. ii. 165, 158. It was the province of the censors toj 
revise, the list of senators and add^o the voll, as well as to revise the rolls of the sev- 
eral tribes. The censorship was an office of the highest rank and power, with a com- ’ 
maud of the public moneys, and with the power of commencing and conducting public 
WoAi such as roadaand aqnedu^tt. Id. 2^287. Ciceno, D% Legibus, h. 3. With 
respect to the senate, the Hortensiaii Ihw, prior to the yAr 8f Rome 4?4, deprived the 
senate of-Ua veto, and declared the people assembled in their tribes to be a supreme 
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th6 adoption of the twelve tables, the prohibition of marriages 
between the patricians and plebeians was ‘abolished ; but the* 
patricians had the address to retain the management and con- 
trol of the whole administration of justice. This was effected 
^ , in several wavs. It was effected by the institution of 

Legal forms. ^ *' 

legal forms of judicial proceeding, ^called legis actiones^ 
and by means of the pontifices^ who regulated the calendar, and 
were the repositories of the laws and annals, and a‘=^siinied the 
power of fixing the lawful days of business, and dies fasti et 
nefasti. These judicial forms and solemnities gave order and 
uniformity to the administration of justice ; but they were mys- 
teries of jurisprudence, confined to the learned of the patrician 
order, and locked up in the pontifical archives. They could not 
be changed at the pleasure of the people, and‘the right to inti 
pret them belonged to the pontifical college, and 
*528 patricians had retained •the exclusive right of bi^g 
eligible to the offices of the priesthood, (a) cThe fortns 
remained confused and undigested until Appius piaudius 
CoBcus, a member of the pontifical fraternity, reduced them* 
into one* collection, which his scribe, Cnseus Flavius, surrepti- 
tiously published, together with ^thc calendar, or faSti, to the 
great satisfaction of tVie people. (6) It acquired the title of the 
Jus civile Flavianum ; and a second collection cfi these legal 
precedents afterwards appeared, and was called the Jus civile 
iElianum. {c) This Roman science of special pleading became 
a subject of ridicule by Cicero, ;as being a cunning and captious 
verbal science ; and these forms were expressly abolished by the 
Emperor Constantine as insidious, (d) 


legislative power. The tribes in the forum and the senate were placed on a footing 
of equality ; neither had a veto on the enactment^ of the other, and the tnbunes liad 
a veto upon both alike. The enactments of hot^ were considered as equal to laws 
The senaim in its original form, was only a select assembly of the pu<f«i^Viiose gieat 
assembly was the comitta curiata. Id 383-385 - , ^ 

(а) Dig. b. 1, tit. 2. De Orig. Jur sec 6. Gravina says, Do Gw lit J. t. 
^sec. 33, that they were established by the policy of the ancient lawyers. 

(б) Cic. pro. Murflcna, sec. 11. De Orat*l, 41,^ * ^ 

(c) Dig. ly 2, 7. Liry’s Hist. 9,(46., Gravina, de Orta Jur. Civ sec. 33, ai|4i Dit 
Jur. Xn. Tab. sec. 79, 80. 

(d) ttjfuleius quidafh cautus et actutm pnxco octumwa, cantor flMarum, aureps ByUor 
barum* Cic. de Orat 1, 85.* See. also. Cod. SH 38 . * Ds /brtmtUi ot imwtrattontlm ac- 
tmtm oMxlis, 
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The edicts of the prsetor became another very im- Pr®torian 
portarit means of Ae increase and improvement of the 
Roman lavr. By the Licinian law, passed in the year of Rome 
384, the office of consul was no longer confined to the patrician 
order, and a plebeian consul was elected in the centuries, and 
confirmed by the curioi. But as a compensation for this loss 
of patrician powerf the judicial was separated from the consu- 
lar office, and a praetor was instituted, who was always to be a 
patrician, (a) The judicial decisions of the praetors, or edicta 
prcetorum^ became of great consequence. They were called 
jus honorarium, or patrician law, derived from the honor of 
the praetor. (6) There had been, from the foundation of the 
city, a magistrate called prcefecius urbis, to administer justice 
in the absence of the king or consul ; and after the plebeians 
ot^aine^ a share in the consular dignity, the patricians created 
at Jp^euttianent city praetor, and they confined his province to the 
administration of justice ; and such a magistrate waft indispen- 
sable, as the consuls were engaged in foreign and executive 
duties, (c) The praetor was * at first a patrician, and 
•elected in the comitia centuriata^ though the office in *529 
time became accessible to plebeians. Business ^oon re- 
quired a second praetor to preside over the causes of foreigners, 
called prcctcw peregrimis, (d) and praetors were afterwards allot- 
ted to the provinces as the empire widened. Under Augustus 
the praotors had multiplied to sixteen ; and in the time of Pom- 
ponius there were eighteen, and one of them judged de Jidei- 
commisso. {e) Ever/ praetor, dn entering into office, established 

(a\ Dr. Arnold gives an iiltcresting liibtory of the struggles which produced this 
great innovation in the Homan constitution. History of Rome, vol. ii. 33-61. The 
institution of the office of praetor was in A. U. C. 387. 

(/>) Dfg. 1, 1, 7, and 1, 2, 10. 

(c) Digv t, il, sec. 26, 28. 

(d) Prof&ior, Hugo, in his History of the Homan Law, sec. 158, attriftutes to the 

ffistlttttion of ’AjCi prcctor peregrinus the rise and growth of the jus gentium^ which had 
a propitious inffuence even upon the Homan municipal jurisprudence. The civilians 
used the jus gentium a# synonymous wi^ reason and natural Jiaw, and in contradisS 
tlnctipn to ihcjus civile, which waf considered local, peculiar, and exclusive to one, 
particular people. It was their municipal law ; the other was internatior^al. To the 
authority of the jus the edicts of the praiUfrurbanus,a,j^d the pmior peregrimiSf 

seem to have equity sec- 188, 189, 9 

(«)Dig.A,2,32. ' 
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and published certain rules and forms, as the principle and 
method by which he proposed to administer justice for the year. 
He had no power to alter these rules, and this jus jjrietorviim vel 
honorarium^ tempered the ancient law by the spirit of equity and 
public utility, and it was termed the living interpreter of the 
civil law. {a) The edicts of the prsetor were generally declara- 
tory of the customary or unwritten law and practice of his pre- 
decessors. But as the prsetor was apt to vary from his annual 
edict, and to change it, according to circumstances, which 
opened the way to many frauds^, it was provided, by a law 
enacted at the instance of the tribune Caius Cornelius, that the 
puetor should adhere to his edicts promulgated on the com* 
mencVment of his magistracy. These praetorian edicts were 
studied as the most interesting branch of Rom^n law, and tbay 
became a substitute, for the knowledge of the twelve tablfts^ 
whiqh fell into neglect, though they had once been taugnt as ^ 
carmen nefeessarium^ and regarded as the source 04 all legal 
discipline, (b) 

*630 • The opinions of lawyers, called the r fsponsay or inter* 

Respoma pretatioues prudentUMy composed another and very effi- 
P'udentwn. Gourcc of the ancient Roman jurisprudence. 

The most ancient interpreters were the members of the col- 
lege of pontijicesy composed of men of the first ranl« and knowl- 
*edge. Civil statesmen and eminent private citizens followed 
their example, and sometimes debated in the forum. Their 
answers tb questions put were gradually adopted by the courts 
of justice, by reason of their inttiusic eqrfity and good sense ; 
and they became incorporated into the body of the Roman com- 
mon law under the name of fori disputatibnesy and jus civilcy or 
responsa prudentum.{c) This business, undertaken gratuitously by 
persons of the highest distinction, grew into a public profession, 


(a) Dig. 1, 7, 8. . - : < 

(h) Cic. de Leg. b. I, c. 5, and b. 2, e. 23 Cic. de Orat, b. L e. 10. ' Ovairina, de 
vWtu et pTOg. J. C, SQp. 38 The Edicta Mi^gistratuum or Pr8Btorm|!ttv was not 
only a fruitful, but' a legitimate eoi^Rce of the liorAan law, as , Hugo has labored to 
prove. Hist, du Droit Rom. sec. 177, 1^8, 179. He compai^ this prsetorian law to 


the English equity jurisprudence. Many of ^edicts bojpg a resemblance to Hhe 
modern ^dinances, or Codek de Procedure Cigile.’’' 


(c)Dif 1,2, 6. 


i 
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• and law became a regular science, taught openly in private 
houses as in schools. The names of the principal lawyers who 
became, in tliis way, public professors of the law, are to be 
found in the work of Pomponius, (a) *aiid in the writings of 
Cicero, Horace, Tacitus, and. the other authors of the classical 
ages. Their opinions were preserved by their successors, and 
fragments of thein are, no doubt, dispersed in different parts of 
the Pandects, without the sanction of their names. (6) 

Cicero speaks of *this employment of distinguished *531 
jurists with the greatest encomiums, and as being the 

• grace and ornament, and most honorable business of old age. 
The house of such a civilian becomes a living oracle to the 
whole city ; and this very accomplished orator and stafeman 
fondly anticipated such a dignified retreat and occupation for 
hte declining years, (c) The philosophy, and policy, and wis- 
-dom of Greece, were collected together, says Gravina, (ri) by the* 
'Roman giyilians, and all that was useful introdudbd into the 
Roman law ; and if it were really true that the twelve tables 
were not drawn by the rough agents who compiled them directly 
from Grecian fountains, we are assured that the omission was 
abundantly supplied in after ages ; and thef institutions of 
Greece were studied by more enlighteiled statesmen, and con- 
tributed to^^erfect and adorn the Roman law. (e) 


(a) Dig. 1, 2. 

(b) 111 the times of the republic, the practice of the law was gratuitous and highly 

honorary. All cmploymAt for liire wRs* i»rohibitcil by a law enacted in the year of 
the city 550, at the instance of the tribune Marcus Cincius. Tlie profession at length 
became a business of gain, and was abused, until Augustus revived the Ciucian law, 
with additional sanction by a decree of the senate. But as a reasonable compensation 
was necessary to advocates who dewtod their time and talents to the profession, the 
conii)cnsation was allowed and regulated by a decree of the senate in the lime of 
CKiiidiiis ; (Tacit. Ann. b. 11, c. 5, 6, 7,) and afterwards, according to the law of the 
Uandcct^j’b. 50, tit. 13, c. 1, sec. 5, JO, 12, the judges in the province were to determine 
on, and iiUow a reasonable charge to the advocate. ^ 

* (c) Cic. de Orat. 1,45. De Legibus, b. 1. See, also, Quintilian’s^ Inst. lib. 12, 
c. ll, where he alludes to Cicero, and strongly approves of this employment of tte 
orator wh^fi he retire^from practice at4he bar. , ^ 

(d) Orig. Jur. Civ. b. 1. ProW. . . 

(c) The Grecian philosophy was not more fatal to the ancient Roman superstition 
thfcn Grecian forensic eloquence i^^o the severity of the lV>man civil law. Hugo’s 
Histoirc du Droit Komain, sec. ISla Cicero was of o^inton that his countrymen ex- 
celled the Qae&s in laws ^nd, institutions, as well as morals a%i manners. Afores et 
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In the Augustan age, the body of the Roman law had 
*532 * grown to immense magnitude, (a) It was composed of 
Age of leges^ or will of the whole Roman people declared 
Augustus, ijj comitia centuriata; the plebiscita^ enacted in 
the comitia tributa ; the senatus conmlta^ promulgated by the 
single authority of the seriate ; the legis actiones ; the edicta 
magistratuum ; the responsa prudentam ; and, subsequent to 
the age of Cicero, is tot be added the constitutio prinripis^ or 
ordinances of the Roman emperors, (b) The Roman civilians 
began very early to make collections and digests of the law. 
The book of Sextus JElius contained the laws of the twelve • 
tables, the forms of actions, and the responsa prudentum* Pub- 
lius Mucius, Ciuintus Mucius, Brutus, and Maiiilius, all left 
volumes upon law, and the three books of the Jattcr existed in 
the time of Pomponius as monuments of his fame, (c) Servitfe 
•^ulpicius left behind him nearly one hundred and eighty voir 
umes upon^ the civil law. Many distinguished scholjirs arose* 
under his discipline, who wrote upon jurisprudence ; and Au- 
fidius Namusa digested the writings of ten of *those scholars 
into one hundred and forty books. Antistius Labeo, under 
Augustus, surpassed all his contemporaries, and he compiled 
four hundred volumes,^* many of which, Pomponius says, he 
possessed, (d) The noble design of reducing the civil law into 
a convenient digest, was conceived by such great men as 
Cicero, (e) Pompey, and Julius Csesar ; (/) though it is certain 


vitcRf resque doinfistiras ac famdiares nos pi ofecto et nfeh’us tuemnr et laiitius ; ran 
rpro puUicam nostri major&i ceric mehonbtu> tempfravemnt et inUitutis et legibus, Tttscul. 
Qasest. hb. I, c. 1. Ho suppo^^cs tliat the early Romanes had imbibed a tinettire of 
the philosophy of the Greeks from the doctrines of Pythagoras, who dwelt m southern 
Italy at the time of the expuKiort of the Tarquins. Ibid. lib. 4, 1 . But It was Cicero 
himself, who, by his writings, transferred into his ovn vernacular tongue the gioat 
body of the Grecian philosophy, 

[a) Tmme^us afiai urn buper alias (ju'ervatarum Icgvutirtfiitlkulus. Livy, 3, 34^ Ileincc- 
cius applied this passage of Livy to the civil law, bat Hugo says he lin error, 

and tliat the most part of the laws referred to by Livy were political i^egnlations, and * 
Iv'd no concern with private right. Hist, du Droit Rom. par Hugo, sec.' 167. 

(/j) Dig, 1, 1, 7, and I, 2, 12. Inst. 1, 2, 3.« Gains, 1, 2. ^ 

^ (c) Dig. I, 2, 36, and 39. , , 

(d) Dig. 1, 2; sfedi 41, 43, 44, 46, 47. 

(«) says he hadrlong thought of the task of digesting and rodneing the ci^il 

law into a few elementary aftd definite principles) and thereby rolieviog it from diffi- 
culty and obscurity. tHe Orat. lib. 1, c. 42. 

(/) Suet, J, C»sar, sec. 44. « 
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that no systematic, accessible, and* authoritative treatise 
on the civil law appeared during *the existence of the *533 
republic ; and Cicero says that the law lay scattered and 
dissipated in his time, (a) The Roman jurisprudence was des- 
tined to continue for several centuries under the imperial gov- 
ernment, a shapeless and enormous mass, receiving continual 
accumulations; ifut it was fortunately cultivated under the 
emperors by a succession of illustrigus men, equally distin- 
guished for their learning, wisdom, and probity. 

Before the time of Augustus, the responsa prudcnlnm were 
given riva voce^ and they had not the force of any authority in 
the forum, and the business was.free to all persons. The char- 
acter of these responsa was abused and discredited by the crude 
opinions of prejenders, and Augustus restrained the profcbbioa 
(tf the jurisconsults to such as he should select as most worthy, 
and they were to be first approved of and commissioned by 
him. l^hey then began to give their opinions in writing, with 
their reasons annexed, (b) This raised their influence, and re- 
duced* the praetors to a state of comparative dependence upon 
those living oracles of law, who were under the influence of 
the cni43cror, and who obtained, by their means, the control of 
the administration of the laW. (c) Heineccius says that Augus- 
tus instituted this college of civilians in order that he might 
covertly assume legislative power, and adapt the republican 
jurisprudence to the change in the government. He liKc^wisc 
instituted a cabinet council, which was called the consislorip by 
succeeding princesf It wa^ Composed of the consuls, several 
other magistrates and jurists, and a certain number of sena- 
tors* chosen by lot. {d) Ulpian was a member of this 
royal council under Alexander * Severus. It was the * 534 
imperial legislature. The power of the comitia was 
traiislt:rred to this shadow of a Roman senate, for the old con- 

— T-' - J ' ■ -- - 

* (a) Clc. de Orat. lib. 2, c. 33. Ileineccu, Klementa Juris. Inst. IVotem. sec. 2 

Dr. Taylot^s Blemcnts of the Civil Law, p. 14. 

(ft) Dig, 1, 2, 47. •Ileincc, Hist. Juj. Civ. lib. I, see 157, J58, 180, . ^ 

(c) Gtuvina, de Ortu et Pro^. sec, 42, 43,^ Heinerc. Antiq. Rom. lib. 1, tit ,2, 
see. 39. 

• (</) Clravina, de Hottiano Imperio, sec. 17. This impenql consistory was imitated 
by the provincial governors. * Hi^ory of the Xiomaf liiaw during the Middle Ages, 
by Savigny, vol. j. p. 87., 
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stitutional senate, not being able conveniently to govern all the 
provinces, (according to the courtly language of the Pan- 
dects,) (a) gave to the prince the right to make laws. The 
judgments of the prince were called imperial constitutions, and 
they were usually enacted and promulgated in three ways: 
1st. By rescript, or letter in answer to petitions, or to a distant 
magistrate, (b) 2d. By decrees passed by the emperor on a 

public hearing in a count of justice ; and Paulus collected six 
books of those decrees, and from which he for the most part 
dissented, {c) 3d. By edict, or mere voluntary ordinances. 

Gravina says that these imperial constitutions proceeded not as 
from a single individual, but as from the oracle of the republic, 
by the Voice of the senators, who were consulted, and were the 
visible representatives of the majesty of the commonwealth, (d) 
Many of these imperial ordinances were suggested by the best 
of the civilians, and do great honor to their authors ; and with 
regard to pAvate and personal rights, the Romans enjoyed, to a 
very great degree, under the emperors, the benefit of their ^primi- 
tive fundamental laws, as they existed in the times of the repub- 
lic. The profession of the law was held in high estimation 
under the emperws ; and during the second and third centuries, 
the scitmee of jurisprudence was elevated higher than it ever 
has been in any other agc> or among any other peoples Hadrian 
took off the restriction of Augustus, and gave the privi- 
* 535 lege of being * a public interpreter of the law to the 
profession at large, (e) It was restored by the Emperor 
Severus, and the responsa pi*udent'Am assumed an air of great 
importance. Though in the first instance they were received 
as mere opinions, they gradually assumed the weight of author- 
ity. The opinions were sent in writing to the judges, and in 
the time of Justinian they- were bound to determine according 
to those opinions. (/) These responsa (of which in^y are 
preseryed^n the Pandects) were not of the same attj^prity as 

ja) Dig, l, 2, see. 11. 

(j)) Code 1, 14, 3. G|;avina, de Orta et Prog. eoc. 123, 124. * r: ' 

(c) Gravina, Ibid, sec* 122. De Koinano Imperio, iec. 20. 

(d) Gravina, do Eomaiio Imperio, Ibid. * The imperial rescripta thus assumed the 

chart^tor and weight of judicial precedents, and wei» entitled to at least equal 
thori^ with the responsa prucl(?n1tim, ^ * 

(s) Dig. 1,2,2,47. ^ (/)In8t.l,2,8. 
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the constitutional le^es^ but they were law for the case, and 
they were applied to future cases under the character of princi- 
ples of equity, and not of precepts of law. In the ages imme- 
diately* preceding Justinian, the civil law was in a deplorable 
condition, by reason of its magnitude and disorder; and scarcely 
any genius, says Ileinccciiis, was bold enough to commit him- 
self to such a labyrinth. As a remedy for the evil, the Emperor 
Theodosius the younger, and Valentkiian III., addressed to the 
senate of the city of Rome an imperial constitution, which con- 
firmed, by decree, the writings of Papinian, Paulus, Gains, 
Ulpian, and Modestinus, by name, and directed that they alone 
be permitted to be cited in the courts of jiisfice, witli the excep- 
tion of such extracts as they had transferred into theii* books 
from the ancient lawyers, and with some other qualified excep- 
\ions in favor of Scmvola, Sabinus, Julianus, and Marcellus. 
. The opinion of the majority of these five legislative characters 
was to govern ; and where there was in any case ah equal divis- 
ion o^ opinion, that of Papinian was to be preferred, (a) 

^The first ' authoritative digest of the Roman law *536 
which actually appeared, was the Perpetual Edict, com- 
piled by Salvius Julianus, under the orders of the Dipc^s of 
Emperor Hadrian, and of which nothihg now remains^^'^^^'*^^'^"’ 
but some«fragments collected and arranged by Gothofrede, and 
published along with the body of the civil law. Hadrian was 
the first emperor who dispensed with the ceremony of the senU'- 
tus consvlta^ and promulgated his decrees upon his sole author- 
ity. (6) The prjBtorian edicts had been so controlled under the 
government of the emperors by the opinions of the civilians, 
that they lost the* greater part of their ancient dignity, and 


Ileiiiec. Antiq, Bom. Jiir. lib. I, tit. 2, sec. 41. Histor. Jur. Civ. lib. 1, sec. 
.‘378. Heinecciua says, that Bapinian was everywhere called Juris hsijtiim tt ViKtriim 
legalis tAesaui-us, and he far surpassed all his brethren, omnes longo post se intervallo 
reliqueriU ,^ai<is (Inst. lib. I, sec. 2) refers to a rescript of the Emperor Hadrian, in 
which the t^ponsa prudentum^cre to be received as law, if they were unanimous, and 
if not, the jud^e waj at liberty to follow his own judgment. At the period of Vden- 
tinian,'th^ writings of the gre^t jurhits and the constitutions of the emperors, wm 
alone (sonsultod as authorities. Savigny's Hiitory of the Roman Law, vol. i. p. 7, 

(k) Gibbon^s HistfiitjF, Vol. viii, f. 16. The plebtscita bad ceased under Augustus, 

, %\Lt the senafus conmlla did jiot absolutely cease with < Hadrian. They continued to 
enrich the civil law in matters of private right long tiberwards; Hugo, Hist, du Droit 
Rom. sec. 284, 307* 
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Hadrian projected the design of reducing the whole Roman 
law into one regular system. All that he hbwever lived to 
perform, was to procure the compilation of those edicfs of the 
prastors which had stood the test of experience on account of 
their authority and equity, and had received the illustrations 
of civilians, (a) Many able professors undertook, from time to 
time, a digest of the civil law. Papirius Justus collected some 
of the imperial •constitutions into twenty books, and Julius 
Paulus compiled six books of decrees, or imperial decisions. 
Gregorius made a collection of % higher character, and he di- 
gested into order the chief, if not the whole of the imperial 
rescripts, from Hadrian down to the reign of Diocletian and 
his colleagues, and which was called the Gregorian Code, and 
attained groat authority in the forum. Hermogwies continued 
this collection under the name of the Hennogenian 
* 537 Code, (b) Theodosius the younger * appointed a com- 
mitted of eight civilians to reduce the imperial consti- 
tutions, or the edicts and rescripts of a succession of emfjjsrors, 
from the time of Constantine, into a methodical compendium ; 
and this Theodosian Code became a standard work throughout 
the empire, and it was published in six folio volumes in* 1665} 
with a vast and most Warned commentary by Gothofrede. (c) 
Another century elapsed -before Justinian directed Tribonian, 
who was an eminent lawyer and magistrate, to unite with him 
a number of skilful civilians, and to a&sume the great task of 
collecting the entire body of the civil law, which had been ac- 
cumulating for fourteen centuries, ^into one^ systematic code. 
Whether the Roman law at that period exceeded or, fell short 
of the number of volumes in which the English law is riow 
embodied, it is not easy to determine. Tribonian represented 
to the emperor, that when he and his learned associates under- 

(a) Gravina, de Ortu ct Prog. Jar, Civ. sec 38. 

(If) Hcinec. Hist. Jur. Civ. lib. l,8ec. 368-372. 

(f>) The great merit of, this edition of the Theodosian Code,* and the diness of 
Gothofredas for the task, by his extraordinary industry, erudition and judgment, 
are forcibly stated by Pr- Irving, in his Introduction to the Study of the Civil Law, 
4th edit., London, 1837 — |LWork well worthy of the attention of the student in thd 
civil law, for its historical andr btographical leaminr. and the critical sagacity of the 
author, i 
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took the business of digesting the civil law, he found it dis- 
persed in two thousand books, and in upwards of three mil- 
lions of verses, (a) detached from the writings of the sages which 
it was necessary to read and understand, in order to make the 
selections. The size of these volumes, and the exact quantity 
of matter in these verses, we cannot ascertain. (6) It is, how- 
ever, a fact beyond all doubt, that the state of the Roman law 
rendered a revision indispensable. , Justinian himself assures 
us, (6*) that it lay in such great confusion, and was of such 
infinite extent, as to be beyond the power of any human ca- 
pacity to digest. 

* The compilations made under Justinian, and which *538 
constitute the existing body of the civil law, consist of 
the following works, and which I shall mention in the Corpus Ju- 
*order in which they were originally published. 

(1.) The Code, in twelve books, is a collection of all Code, 
the imperial statutes that were thought worth preserving, from 

Hadrian to Justinian. In the revision of them, the direction to 

♦ 

Tribonian, and his nine learned associates was, that they should 
extract a series of plain and concise laws, omitting the pream- 
bles, and all other superfluous matter ; and they were likewise 
intrusted with the great and hazardhus power to extend, or 
limits or jfcltcr the sense, in such a manner as they should think 
most likely to facilitate their future use and operation, {d) 

(2.) The Institutes, or Elements of the Roman Law, 
in four books, were collected by Tribonian and two as- 
sociates. They contain the ftindamental principles of the ancient 
law, in a sniall body, for the use and benefit of students at law. 
This work was parficularly adapted to the use of the law schools 
at Berytus, Rome, and Constantinople, which flourished in that 


(а) £kto pene millia librorum esse conscripta, et plus quam (recentiens decern millia 

vermm a veteribus effusa. Secund. Prasftad Dig. soc. 1. ^ 

(б) Professor Hugo, in his History of the Koman Law, sec 318, reduces by cora- 
patation, the Koman laws to 580 volumes, of a moderate size. He allows 24 of the 
th||| tntUions of vAsos to a page, »nd 400 pages to a vqjume. The 2,000 bo'lks, 
juo^og from the bool^ in th8 Pandects, will give only 280 volumes. This reason- 
^able estimate takes away every appearance of (he marvellous from the magnitude of 
the Roman law. 

(c) Prima Prsef. ad Dig. sec. 

[d) Pref. Prima ad Cgd. sec. 2. 



600 


SOURCES OF MONICIPAI. LAW. 


.{F^BT in. 

age, and shed great lustre on *tho Roman jurisprudence, (a) It 
is such an admirable compendium of the elements of the civil 
law, that it has in modern *time8^ passed through numerous edi- 
tions, and received the most copious and laborious illustrations. 
It has been a model, by reason of its scientific and orderly 
arrangement, for every modern digest of municipal law. The 
Institutes were compiled chiefly from the writings of Gains ; 
and a discovery by M. Niebuhr, so late as 1816, of a rewritten 
manuscript of the entire Institutions of Gains, has given in- 
creased interest to the Institutes of Justinian, (d) 

* 539 * (3.) The Digest, or Pandects, is a vast abridgment, in 

fifty books, of the decisions of praetors, and the writings 
and opinions of the ancient sages of the law. This is the work 
which IrdvS principally excited the study, and inflections, and 
commentaries of succeeding ages. It is supposed to contain 
the embodied wisdom of the Roman people in civil jurispru- 
dence for n6ar 1200 years ; and the European world has ever 
since had recourse to it for authority and direction upon public 
law, and for the exposition of the principles of natural justice. 
The most authentic and interesting information concerning 
the compilation ♦of the Pandects is to be found in the ordi-^ 
nances of Justinian, prefixed, by way of prefaces, to the Work 
itself, 

In the first ordinance addressed by Justinian to his quaestor 
Tribonian, he directs him and his associates to read and cor- 

* f ♦ 

(a) Justinian had forbidden all schools of law bat the three mentioned in the text, 
(fr) See an account of that discovery in N. A. Keview for April, 1921. The lUBti- 
tutea of (laius are the prototype of Justinian's Institutes. ^^They were discovered by 
Niebuhr, the historian, in 18 IG, in the Cathedral Library at Verona. The mano^ 
script was a cod(^.r rescriptus, and in 62 out of 251 pages iterum rescriptus. The origi- 
nal text had, during the dark ages, been obliterated for other matter, which, fti its 
turn, was supplanted by tlio Epistles of St. Jerome. The original work was«restored 
to tJiC worldi^ the skill and pcrsevcranc^of Professors Goschen, Bakker, and HoU- 
weg, of Berlin, who, upon Niebuhr’s report, went to Verona. The wqrk appeared 
for the first time in 1820. It awakened renewed zeal, bordering on enthusiaam, in 
G^many, for the study of the civil law.. It Ic^ to dissertations Vrom every qiia|ter ; 
and M. Boulet, in the preface to his Prepch translatiorfof Gaius’s Institutes, say^at 
no work ever produced a more remarkable revolution in the study of the Uoman law. 
Institutes de Gaius, par J.^B. E. Boulet, Pref. Professor Hugo makes great use of 
the Institutes of Oaius, as sl^d^ng new and bri^t l%ht on many branches of the 
civil Uw. See Histoire du Droit Bomaia, par G. Hugo, se^. 329, et pamih. 
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rect the books which had been written by authority upon the 
Roman law, and to extract from them a body of jurisprudence 
in which there should be no two laws contradictory or alike, 
and that the collection should be a substitute for all former 
works ; that the compilation should be made in fifty books, and 
digested upon the plan of the perpetual edict, and contain all 
that is worth havfng in the Roman* law for the preceding 
1400 years, so that it might * hereafter be regarded as *540 
the temple and sanctuary of justice. He directed that 
the selection be made from the civilians, and the laws then in 
force, with such discretion and sagacity as to produce in the 
result a perfect and immortal work. And, in the anticipation 
of the result he declared that no commentaries were" to be 
made upon tlu? digest, as it had been found that the contra- 
dictions of expositors had disturbed the whole body of the 
ancient law. 

In abput three years after the publication of tlfis first ordi- 
nance^ Justinian issued another upon the completion of the 
work. In tile latter ordinance, addressed to the senate and 
people, he declared that he had reduced the jurisprmlence of 
the empire within reasonable limits, and within the power of all 
persons to possess at a moderate price,^and without the nect‘S- 
sity of e)ipendiug a fortune in acquiring useless volumes of 
law. He stated, that in the compilation of the Pandects, Tri- 
bonian and bis associates had drawn from authors of such 
antiquity that their names were unknown to the learned of that 
age. If defects shbuld be dffecovered, recourse must be had to 
the emperor ; and he pointedly prohibited all persons to have 
any further recourse? to the ancient laws, or to institute any 
comparisons between them and the new compilation. And to 
prev^mt the system from being disfigured and disordered by the 
gloSse^ of interpreters, he declared that no citations were to be 
made from any other books than the Institutes, thc'^aiidects, 
* and the Code ; and that no commentaries were to be made 
upon them, upcyi pain of being subjected to the charge of tljp 
crimen falsiy and to hav^ the cornipentaries destroyed. 

The Pandects are supposed to have been compiled with too 
‘much haste, and they were very defective in precision and 
methodical arrangement. * The emperor sllowed ten years, and 

VOL. I. 51 
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Tribonian and his sixteen colleagues finished the work in three 
years. It is said that the Pandects were corn|1bsed of the writ- 
ings of forty civilians, the principal part of whom lived under 
the latter Caesars ; and the doctrines only, and not the 
*541 names of the more ancient sages, were * preserved, (a) 
If the work had been executed with tlje care and leisure 
that Justinian intended, it would have been an incomparable 
monument of human wisdom. There are, as it is, in the com- 
pilation, a great many contradictory doctrines and opinions on 
the same subject, and too much of that very uncertainty which 
Justinian was so solicitous to avoid. But with all its errors 
and imperfections, the Pandects are the greatest repository of 
sound legal principles, applied to the private rights and business 
of mankind, that has ever appeared in any age or nation. Jus- 
tinian has given it the venerable appellation of the temple o*f 
human justice. The excellent doctrines and the enlightened 
equity whicli pervade the work, were derived from the ancient 
sages, who were generally men of distinguished patriotispi, and 
sustained the most unblemished character, and had frequently 
been advanced to the liighest offices in the administration of the 
government* The names of Gains, Scaevola, Papinian, Ulpian, 
Paulus, and ModestinuS, may be selected from a multitude of 
civilians, as models of exalted virtue, and of the most< cultivated 
reason and philosophy, drawn from the precepts and examples 
of freer and better ages. It is owing to their writings that the 
civil law, for the purity and vigor of its style, almost rivals the 
productions of the Augustan age. [b) ' 


{a) Professor Ifugo concludes that the compilers of the Pandects bad never seen 
the original writings of Mucius Sciwola, though they arc referred to as if they had 
really been road and consulted. Hist, du Uroit Kora. see. 320. lie is further of 
oi)inio!i that the merit of the order which is so visible in the civil law, is to<)e attrib- 
uted to Sei^us Sulpicius, the friend of Cicero. Ibid. sec. 322. In the preface to 
Pothier's Pandects, the number of jurisconsults whose writings were employed in the * 
compilation of the Pandects, or whose ojnmons are therein referred to, amounts to ninety- 
two, and sketches of th^ir lives are given. « 

. (b) According to Hommel, a writer, cited by Professor Hugo, of the 1800 pages of 
which the Pandects are composed, 600 were taken from the writings of Uipian, 300 
ftrom Paulus, 100 from Pfpinian, 90 from Julian, 78Irom Scflevola, 72 from Pomjlo- 
nius, 70 from Gains, 41 from hfodestinus, and so^ii to other civilians of less note in 
diminished proporiionf . * 
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*(4.) The Novels of Justinian are a collection of new *542 
imperial statutes?, which constitute a part of the body 
of the civil law. These ordinances were passed sub- 
sequent to the elate of the Code, and had been required in the 
course of a long reign and by the exigencies of su( <^eeding 
times. They we^e made to supply the omissions and correct 
the errors of the preceding publications ; and they are said, by 
competent judges, to show the declining taste of the age, and 
to want much of that^brevity, dignity, perspicuity, and elegance 
which distinguished the juridical compositions of the ancients. 
Some* of these novels are of great utility, and particularly the 
ll'Sth novel, which is the groundwork of the English and Amer- 
ican statutes of distribulion of intestates’ effects, (a) Tlie Insti- 
tutes, Code, anti Pandects were afterwards translated into Greek, 
and the Novels were generally composed in that language, which 
had become the vernacular tongue of the eastern empire ; and, 
as evidenfce of ihe universality^ of that tongue, jVstinian de- 
clareiUhat one of his constitutions was composed in the Greek 
language, for Jhe benefit of all nations.' (^) 

When the body of the civil law, as contained in the 

, civil law. 

Institittcs, the Pandects, and the Code, was ratmed and 
confirmed by Justinian, it became exclusively the law of the 
land; and the various texts from which the compilation was 
made fell speedily into oblivion ; and all of them, except the 
Thcodosian code, and fragments of the other parts, dis- 
appeared ^in the^wreckof the empire, (c) The great *543 

• 

(а) Sir William Blackstonc, Com. voi. ii. p. 516, does not seem willing; to admit 

that the statute of distributions was taken from the civil law ; but when Lord ilolt 
and Sir Joseph Jekyll declare, (I P. Wins. 27 ; Prec. iu Chan. 593,) that tlie statute 
was penned by a civilian, and is to be governed and construed by the rules of the 
civil law, and when we compare tlie provisions in the English statute with the Homan 
novel, ike conclusion seems to be very fair and very strong, that the one was her* 
rowed cstiSentially from the other. % 

(б) Inst. .3, 8, 3. The Latin langua^i in the time of Justinian, was the oflicial 

language, but it was spoken only by a small portion of the inhabitants, and the lan- 
guage of the church*and of literature Greek. , # 

(c) Pothier, in his preface to^his Pandeetta Justiniane®, has given a rapid view of 
the progress of tlie Roman jurisprudence, from the Jus Civile Papyrianuin, under 
Tarquiniiis Priscus, to the time of Justinian, and an inteijpsting sketch of the series 
of Roman lawyers, from the eai^icst notice of thcit, fgr beyond the age of Cicero, 
down to the compilatioi\of the Pandects. And notwithstanding the efforts of Justin- 
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work itself was in danger of being involved in the general 
destruction which attended the irruption of the northern bar- 
barians into the southern provinces of Kurope.^ The civil law 
maintained its ground a long time at Ravenna, and in the 
Illyrian borders ; but all Italy passed at length under the laws, 
as well as under the yoke of the barbarians belluinas. atque 
ferinas immanesqne Longobardomm leges acerpit. (a) There 
Was but one circumstance that could give anything like com- 
pensation to the inhabitants of Europe for the absence or silence 
of the civil law, during the violence and confusion of the feudal 
ages ; but that circumstance was the redeeming spirit of civil 
and political liberty which pervaded the Gothic institutions, and 
tempered the fierceness of mijitary governments, by the bold 
outlines and rough sketches of popular representation, (b^ 
* 544 It was an indelibly and foul blot on the character of the 
civil Jaw, as digested under Justinian, that it expressly 
avowed and inculcated the dretrine of the absolute power of 
the emperor, and that all the right and power pf the Roman 
people was transferred to him. (c) This had not«till then been 
the language of the Roman laws; and Gravina, with much in- 
dignation, charges the introduction pf the lex regia to the fr^ud 
and servility of Tribonian. (^/) Be that as it may, the claim 


ian to supersede and destroy the adminihlc matonnls of the civil law, from which he 
Was enabled to erect the splendid and cver-ci|durinfj: monument of his reign, yet, from 
the remains of the works of the civilians, thcrc*nas been compiled the Jus Civile anto- 
Ju^thiianoum, wliich is a collection of great interest and currency on the continent of 
Europe. It has now received an addition of the utmost va^uo in the newly-discovered 
Institutions of Gains. 

(a) Gravina, de Ortu et Prog. Jur. Civ. sec. 139. The law school at Home was 
transferred to Kavenna, whore it existed even in the llth century, and was thou re- 
moved to Bologna. 

(/>) The Geytnan nations were associations of freemen prior to their invasion of the 
Homan empire, and their governments were jpixed, ot limited and elective monarchies, 
which continued to exist for a time, even after they had established themselves by 
conquest in the Roman provinces. All the Gothic government!^ in Europe, whether 
in\jcrmany, Denmark, I'^rance, Spain, or Englhnd, w^rc originally under the control 
of popular assemblies, or national councils, of the aristocratic class, which gave their 
assent to laws, and wore the basis of all lawful authority, ^ 

(c) Inst. 1, 2, 6. Pnni.i Preef. ad Dig, sec. 7. Prai/. secund. ad Dig. sec. 18, 21 . 
Dig. 1, 4, 1. Code, I, 14, 12» t)ig. 32, 1, 23. 

(d) De Romano Imp«rlo, sec. 2.3, 24. Mr. Gibbon, in his^Iistory, vol. viii. 17, 18, 
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of despotism became afterwards a constitutional principle of 
imperial legislation. It has been made a question, Uovivaiof 
whether the Pandects were for many ages so entirely 
lost to the western parts of Europe as has been generally sup- 
posed. {a) It is certain, however, that about the time of 
the assumed discj)vcry or exhibition of a * complete copy *545 
of them at Amalphi, in Italy, near the middle of the 
twelfth century, the study of the civil ld.w revived throughout 
Italy and western Europe with surprising ardor and rapidity. 
The impression which the science of laAv, in so perfect a state 
of cultivation, made upon the progress of society, and the usages 
of the feudal jurisprudence, weis sudden and immense, (h) In 
defiance of the command of Justinian to abstain from all notes 
or comments upon his laws, the civil law, on its revival, was not 
only publicly taught in most of the universities of Europe, but 
it was overloaded with the commentaries of civilians. Prom 
among ih(? number of distinguisjjed names, I woulJ respectfully 
selcct^Vinnius on tlic Institutes, Voct on the Pandects, and Pe- 
rezius on the JC' ode, together with the treatises on the civil law 
which abound in the works of Bynkershoek, lleiiieceius, and 
Pothit^ as aft’ording a mass of instruction ahd criticism most 


seemi^ to think that the Icr mjut was created by tlio fancy of Ulpian, or, more prob- 
ably, of Tribonian himself. The lex retjia, as mentioned in the randeets, 1, tit. 4, da 
coustitutiombus f)7'indpum , lib. I, an I in the Institutes, 1, 2, 6, deelarcs: — rjuod prhinpi 
placuil kyts hahef viporem ; utpote, cum lege, regia gtue de imperio ejus lata est, popidus ci, 
et in mm omne smia imperktin ct poteaiat^fconfei'at. SeldOri, in his dissertation annexed 
to Flcta, c. 3, sec. 2, 3, 4, discusses the character of the lex regia ; and he gays Wt is 
evident that it stripped the people of all legislative power *, and he places the origin of 
it back to the time of Aii^jstus Cixjsar, when the Homan people transferred all their 
power and umhority to him. In the Institutes of Gains, recently discovered, it is 
aMrined that the lex regia was not an interpolation by Tribonian, but was a law actu- 
ally j^assed, riec uuguam dubilatum est, quin id {eonstiiulio principis) legis vicem ol)tineat, 
cum ipse^mperutor ptn' Uginn impe7'iu)n accipiat. Gai. Inslit. Cora, lib, 1, sec. 5, Hut 
Hugo, in liis Hist, dii Droit Horn. sec. 277, considers the question on tik'^rigin of this 
law as still wrapped in impenetrable darkness. 

. (o) The university of Bologna had its professors of the civil law, and the Pandects 
were the subject of ^gal studies ther^and elsewhere, prior tp the»cra of the discovery 
of the Florentine copy of them^t Amalphi, about the year 1 135. 

(6) Esprit des Lois, liv. 28, e. 42. Thfe original copy of the Pandects, supposed 
ta have been found at Amalphi, has always been held ii^ profound veneration. It 
was carried to Pisa, and front th^pce removed to F^or^ncO, and vigilantly guarded. 
This celebrated raamiscijpt reposes at this day in the Lorenzc^Medicean Library. 

51 * 
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worthy of the attention and diligent examination of the stu- 
dent. (a) ‘ 

Koception hi The civil law had followed the progress of the Ro- 
Enghuia. power into ancient Britain, and it was adminis- 

tered there by such an illustrious preetorian prefect as Papinian ; 
and Selden thinks he was also assisted by Paulas and Ulpian. (b) 
After the Roman jurisprudence had been expelled by the arms 
of "the northern barbariafkS, and supplanted by the crude insti- 
tutions of the Anglo-Saxons, it was again introduced into the 
island, upon the recovery of the Pandects, and taught, in the 
first instance, with the same zeal as on the continent. 

But the rivalship and even hostility, which soon afterwards 
arose between the civil and Common law ; between the two 
universities and the law schools or colleges at' Westminster^ 
between the clergy and laity, — tended to check the 
*546 * progress of the system in England, and to confine its 

inflaence to those courts .which were under th6 Riore im- 
mediate superintendence of the clergy, (c) The ecclesiastical 
courts and the Court of Cliancery accordingly, adopted the 


(a) Since the bcj;inniug of the jircsent centur^j^, a new historical school of the civil 
law has been instituted in Germany, which, in the opinion of some writers, has quite 
cast into tlie shade the illustrious jurisconsuUa of the I8ih century. Aujoiig the most 
eminent of tliis new school may be placed the names of Hugo, Savigiiy, Niebuhr, 
Eiclilioni, Haubold, &c., who have made profound researches into the antiquities of 
the Itornan law, as well prior to the time of the decemvirs us during the feudal ages. 
They luive undoubtedly enriched the science with acute and searching criticism, and 
enlarged and philosophical views, which shed Kglit upon tlfo character, wisdom, and 
spirh of the more ancient institutions. But 1 cannot but be of opinion (though with 
much deference) that the importance of the new Germanic school, as contradistin- 
guished from that of the old professors, is greatly exaggerated ; and that the Institutes 
and Pandects of Justinian, with the commentaries and writings of Voct, Vinnius, 
Hcineccius,Pothier, and other illiustrious civilians of the old school, furnish quite ns 
much matter for reflection and useful application as the American student of oaf own 
common law can well attend to, and at the same time become a thorough master of 
Ills professitiff. It is said that Savigny has in course of publication a large work on 
the Pandects, in which he goes over the wide field of the Roman law. Such a work, 
and from so distinguished a scholar and jurist, will undoubtedly be of eminent utility^ 
afld a great improvemenA on the commentariesi of the old civilfans to whom I have 
alluded. ^ 

{b) Scldcn’s Dissertatio ud Pletam, c. 4, sec. S. 

(c) Blacks. Com. vol. k> Introductory Lecture. Bqpves's History of the English 
Law, vol.i, pp. 81, 82. MilKirt* Historical View tf the English Government, b. 2, 
G* 7, sec. 3. e c. 
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canon and Roman law ; and the Court of Admiralty which was 
constituted about the time of Edward I., also supplied the de- 
fects of the laws of Oleron from the civil law, which was gen- 
erally applied to fill up the chasms that appeared in any of the 
municipal institutions of the modern European nations, (a) A 
national prejudice^was early formed against the civil law, and 
it was too much cultivated by Englisli lawyers. Lord Coke 
mentions, by way of reproach, that Wlilliam De la Pole, Duke 
of Suffolk, in the reign of Hen. VI., endeavored to bring in the 
civil law, which gave occasion to Sir John Fortescue to write 
his work in praise of the English law; and the same charge 
was mad(^ one of the articles of impeachment .against (Cardinal 
Wolsey. (/)) But the more liberal spirit of modern tiules has 
justly appreciated the intrinsic merit of the Roman system. 
Sir Matilievv’' Hale, according to the account of Bishop Bur- 
net, (c) frecpiently said, that the true grounds and laaisoirs of 
law wem well delivered in |hc Digest, that a man could 
never \vell understand law as a science without first resorting 
to the Roman law for information, and he lamented that it was 
so little studied in England. And in Lane v, CoUon^{(.l) that 
strict English lawyer, Lord Holt, admitted thfft the laws of all 
nations were raised out of the ruins of the civil law, and that 
the priiici{tles of the English law were borrowed from that sys- 
tem, and grounded upon the same reasoy. {e) 

* The value of the civil law is not to be found in ques- * CAl 

tions which relate to the cojincction between the govern- 

• * * 


(rt) 8 Reeves’s Hist. 198* (6) 3 lust. 208. 

(c) Life of Sir M. Hale, p. 24. (r/) 12 MoO. Kep. 482. 

(e) As the Roman jurisprudence, polity, and ^(oyernment existed in ancient Britain, 
as a Aoman province, for upwards of three centuries and a half, the Roman civiliza- 
tion, with its laws, usages, langurffeo, arts, and manners, must have left a deep nnd 
permanent impression, and have become intermixed and incorporatcMi -¥ith Saxon 
laws and usages, and constituted the body of the ancient English common law. A 
learned and al)le article in the Law Review and <2uarterly Journal of British and For- 
eign Jurisprudeuce, v’il. V., for Novembir, 1846, entitled “ Origjn of the Common Luv^^” 
concladc.s that the political government, the civil jurisprudence, and the judicial cstah- 
lishments which prevailed in England m*the Anglo-Saxon period, had their main 
sohrcc in the Roman Law. This was the result of Mr. l^pcnce’s researches, in bis 
Equitalilc Jurisdiction of the*Coi^*t of Chancery, actd^which the very learned and 
candid author to whom 4have alluded adopts, after a full investigation. 
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Its morits people, or in provisions for personal se- 

curity in criminal cases. In everything which concerns 
civil and political liberty, it cannot be compared with the free 
spirit of the English and American common law. (a) But upon 
subjects relating to private rights and personal contracts, and 
the duties which flow from them, there is no system of law in 
which principles are investigated with more good sense, or de- 
clared and enforced will?, more accurate and impartial justice. 
I prefer the regulations of the common law upon the subject of 
the paternal and conjugal relations, but there are many subjects 
in which the civil law greatly excels. The rights and duties of 
tutors and guardians are regulated by wise and just principles. 
The rights of absolute and usufructuary property, and the va- 
rious ways by which property may be acquired,, enlarged, trans- 
f(‘rred, and lost, and the incidents and accommodations whidu 
fairly belong to property, are admirably discussed in the Roman 
law, and tile most refined and equitable distinctions jjfe estab- 
lished and vindicated. Trusts are settled and pursued through 
all their numerous modifications and complicated details, in the 
most National and equitable manner. So, the rights and duties 


{a) TIjc principles of the English common law, and the freedom and spirit which 
pervaded its institutioii.s, civil and political, guided and sustained the American liev- 
olutiou. Tlic Congress of 1774 claimed and asserted, as their indubitable right, the 
rights of free and natural-born "subjects — such as the rights of life, liberty, and prop- 
erty, and the common law of England, to which their ancestral emigrants, and they, 
their descendants, were entitled ; tlie right of the people to participate in the legisla- 
tive ])ower, and to bo tried by their peers tifi thc vicinagiJ', and the benefit of such 
Engli.sh statutes as existed at the time of their colonization, and were applicable to 
their circumstances. (Journal of Congress of October 14, 1774.) The fundamental 
English statutes, and which arc the basis of English freedom, and clothed with the 
sanctity of constitutional provisions, are Magna Charta, the abolition of militaVy 
tenures, the petition of right, the habeas corpus act, the bill of rights ; and if I were 
reduced to the alternative of clioosing for my protection of life, liberty, and property, 
between tlio Roman civil law and those common-law and statutory institutioas to 
which 1 IiJM^ alluded, I should infinitely prefer the latter, even to the entire compila- 
tion of the Institutes, the Pandects, and the Code of the Emperor Justinian. I agree ‘ 
entirely with the English judges at Westminster, in their answers to the celebrated 
auicles, tlie articuli deri^ exhibited against thtin by Archbishojf Bancroft, in the time 
of James I., in which they assert the superiority of trfal of fact by a jury, and the viva 
voce evidence of witnesses* to the paper proofs in the civil law courts, and in their duty 
to issue writs of habeas ap-pus in cases of undue imprisonment. See 2 Co. lnst.*on 
the stat^^ of 3 Ed. 111., wlj.err a copy of the armies, and the answers to them, arc 
given, f ' 
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flowing from personal contracts, express and implied, and under 
the infinite variety of shapes which they assume in the business 
and commerce of life, are defined and illustratv^d wiih a elear- 
iK'ss and brevity without example. In all these respects, and 
in many others, which the limits of the present discussion will 
not permit me to examine, the civil law shows the j)roofs of the 
highest cultivation and refinement; and no one who peruses it 
can well avoid the conviction, that it lifis been tlie fruitful source 
of those compr^liensive views and solid principles which have 
been applied to elevate and adorn the jurisprudence of modern 
nations. 

The Institutes ought to be read in course, and accurately 
studied, w ith the assistance of some of the best coiruncii-" 
tjvics *wilh which they are accompanied. Some of tlic 
title's in the Pandects have also been recommended by 
Hcincccius to be read and re-read by the indefatigjj^ble student. 
The wh(fle/*body of the civil laviwill excite never-failing curi- 
osity, and receive the homage of scholars, as a singular monu- 
ment of wisdom. It fills such a large space in the eye of human 
reason ; it regulates so many interests of man as a social and 
civilized being; it embodies so much thought,* reflection, expe- 
rience, and labor ; it loads us so far into the recesses of antiejuity, 
and it has* stood so long against the waves and weathers of 
time,” that it is imj)ossil)le, while engaged in the contemplation 
of the system, not to be struck with some portion of the awe 
and veneration whi^h are felt i/i the midst of the solitude of a 
majestic ruin. ^ 



PART IV.« 

OF THE UW CONCERNING THE -RIGHTS OF 

PERSONS. 


LECTURE XXIV.* 

OF THE ABSOLUTE RIGHTS OF PERSONS. 

( 

f 

The rights of persons in private life are either absolute, being 
such as belong fb individuals in a single, unconnected sWte ; or 
relative, being those which arise from .the civil and domestic 
relations. * 

The absolute rights of individuals may be resolved into the 
right of personal security, the right of personal liberty, and the 
right to acquire and enjoy proj^erty. These rights have been 
jugtly considered, and frequently declared, by the people' of this 
country, to be natural, inherent, and unalienable. The effectaal 
security and enjoyment of them depend upon the existence of 
civil liberty ; and that consists in being protected and governed 
by laws made, or assented to, by the representatives of the peo- 
ple, and conducive to the general welfare. Right itself,* in civil 
society ,'^8 that which any man is entitled to have, or to. do, or to, 
require from others, within the limits prescribed by law. The 
history qf our colonial government bears constknt marks of the 
vigilance of a free and intelligent people, who understood the 


iC previous editieni, Lecture XXiy*fwas tbe commencement of the 2d 



LBO. XXI\r.l OF TUB RIGHTS OF FERSONS* 611 

• 

best securities for political happiness, and the true foundation of 
the social ties. The inhabitants of the colonies of Plymouth 
and Massachusetts, in the infancy of their establishments, de- 
clared by law that the free enjoyment of the liberties 
* which humanity, civility, and Christianity called for, was * 2 
due to every man in his place and proportion, and ever 
had been, and ever would be, the tranquillity and stability ^of 
the commonwealth. They insisted thty; they brought with them 
into this country the privileges of English freemen ; and they 
defined and declared those privileges with a caution, sagacity, 
and pre^cision, that have not been surpassed by their descend- 
ants. Those rights were afterwards, in the year 1692, on the 
receipt of their new charter, reasserted and declared. It was 
their fundamental doctrine, that no tax, aid, or imposition what- 
ever, could rightfully be assessed or levied upon them without 
the act and consent of their own legislature ; and that justice 
ought b% equally, impartially, freely, and prornpfly adminis- 
tered, ^The right of trial b^ jury, and the necessity of due proof 
preceding conviction, were claimed as undeniable rights; and 
it was further expressly ordained, that no person should suffer 
without^ express law, either in life, limb, liberty, good name, or 
estate ; nor without being first brought tb answer by due course 
and proceac of law, (a) 


(a) Ilazjird’s State Papers, vol. i, pp. 408, 487, edit. Philad. 1792. Hutchinson’s 
Hist, of Massachusetts, vol. ii. p. 64. llevised Laws of Massachusetts, published 
in 1675. Bay lie’s Ilisioifcal Menioiryi^f)!. i. p. 229. Bancroft’s Hist. vol. i. p. 452. 
It was a provision in the charters to the Vii’j^inian settlers, granted by James in 
1606 and 1609 ; and in the charter to the colonists of Massachusetts in 1629 ; of the 
province of Maine in 1639; of Connecticut in 1662; of Rhode Hland in 1663; of 
'^lUryland in 1632 ; of Carolina in 1663 ; and of Georgia in 1732, that they and their 
posterity should enjoy the same rights and liberties which Englishmen were entitled 
. to at home. Such privileges were implied by law, without any express reservation. 
The like < ivil and religious privileges were conceded to New Jersey, by the propricta- 
^ries, in February, 1665. Bancroft’s Hist, vol. ii. 316. In the free and li'teral char- 
ter of Massachusetts of 1629, powers were grunted to the' whole body of the proprie- 
tors to make laws not repugnant to the laws of England. The colonists of New 
Plymouth assumed fhe necessary powers of government l;y an original compact 
among themselves, and which^they subscribe^ before they landed on the rock of 
Plymouth ; and which they had in contemplation before they embarked from Holland. 
Young’s Chronicles of the Pilgrim Fathers, p. 95. All t^e New England colonics, 
on their first establishment, were pi^e democracies ; more so ever existed. The 
governments of Rhode Islsuid, Connecticut, and New Ilavei^ were thus formed by 
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* 3 * The first Act of th^ general assembly of the qolyiiy pf 

Connecticut, in 1639, contained a declaration of rights in 
nearly the same language ; (a) and among the early lesplutions 
of the general assembly of the colony of New York, in 1691 
and 1708, we meet with similar proofs of an enlightened sense 
of the provisions requisite for civil security. It was declared by 
thpm, (b) that the imprisonment of subjects*without due com- 

% 

voluntary compact. Under the first Massachusetts charter the legislative body was 
composed of the governor, assistants, and the whole freemen of the company in per- 
son. The first general court of delegates was in 1634. The freemen had hceorne too 
numerous to assemble in a body, and Governor Winthrop directed that the towng 
should assemble in general court by deputies, to revise and make laws. The statute 
of lG36g^ieelarcd, that the freemen of each town might choose, hg papers ^ deputies to 
the general court. This was introducing voting by' ballot. See Digest of MassaehU' 
setts Colony Laws, published in 167.5. Winthrojfs Hint, of M*w England, by Sav- 
age, vol. i. pp. 128, 185, 220. Drake’s Hist, of Boston. For more than eighteea 
years the whole body of the male inhabitants of the old colony of Plymouth consti- 
tuted the legUliturc, Bancroft’s Hist. vol. i. p. 348 In 1636, the election of the gov- 
ernor and as.sistants by the freemen waS|deelared to be annual, and, in l(f.i8, the per- 
sonal attendauee of the freemen at the general e^urt was deemed to be grit^vous, and 
cacl»-town was thenceforward to choose deputies. Brighant's edit, of Plymouth Col- 
ony Laws, 1836, pp. 36, 37, 63. And by statute, in 1671, Ibid. j^. 258, if any freewm 
did not api)ear at election In pn'sm, or by proxy, he was for such neglect to l)e amerced. 
The free planters of Connecticut, in 1639, provided tliat the choice of officers was to 
be by ballot ; and that if the geheral assembly or court was not at any time duly con- 
vened, the freemen might meet and hold the same, in p(;rson or by dep^Uy. Chalmers 
says, that the introduction of representative government in Massachusetts was in vio- 
lation of the charter of 1629; and this was the opinion of Sir George Treby, and 
other high legal authoiity in England. But though there was no express provision 
for it in the charter, it would seem to have been necessarily implied when the growth 
of the colony required it; and it was ju.^titK-4 modfl of the English House of 

Copimons, whero the principle of representation was inherent and vital. The first 
assembly of Maryland, in 1635, consisted of the whole body of the freemen, and, in 
1639, a representative assembly was established* Sparks’s American BiOigr^fnkji^ 
N. S. vol. ix. Life of Governor Calvert. 

(a) Trumbull’s Hist, of Connecticut, vol. i. p. 98. Laws of Connecticut, edU, Boj! 

ton, 1672, edit. 1702, and edit. New London, 1715, by Timothy Green. The Edition 
of 1702 1 have not seen. The edition of 1672 was the first printed code, There wa;s' 
a code of {^^vs compiled in 1650, and it was circulated iu written copies read iu each 
town. « 

(b) Journal of the Assembly of the Colony of New York, vol. i. pp. 6, 224. The 

gl^neral assembly of the colony of New York p^gssed an Act on ide I3tli of May, 1691, 
declaratory of the rigjtts and privileges of tlie people of Aie colony. It was declared that 
a session of the general assembly sliodld He held annually, and that every freeholder 
within tlie province, and^ every freeman of a corporation, were entitled to vote •Tor 
memheni jOtf the assembly ; tha^no freeman was t^be deprived of miy rights or liber- 
ties, or condemned, bnt by tlie judgment of his peers oy tk% Inw of ; that no 
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mitment for legal cause, and prescribing and forcing them into 
banishment, and 4‘orcibly seizing their property, were illegal and 
arbitrary acts. It was held to be the unquestionable right of 
every freeman to have a perfect and entire property in his 
goods and estate; and that no money could be imposed or 
levied, without the consent of the general assembly. The erec- 
tion of any court of judicature without the like consent, and 
exactions upon the administration of^justice, were declared to 
be grievances. Testimonies of the same honorable character 
are doubtless to be met with in the records of other colonial 
legislatures. It was regarded *and claimed by the general ^4 
assemblies in all the colonies, as a branch of their sacred 
and indefeasible rights, that the exclusive power of taxation of 
the people of the colonies resided in their colonial legislatures, 
v?here representation of them only existed ; and that the people 
were entitled to be secure in their persons, property, and [)rivi- 
leges, an^ they could not lawfully be disturbed or affected in 
the enjoyment of either, without due process of law, and the 
judgment of their peers, {a) But we need not pursue our re- 


tax of any kind, or on any pretence, shoulii he levied upon the* persons or estates of 
any of the subjects of the province, except by the act of the general assembly ; tliat all 
trials wore to Ije by a jury of twelve men, and in all capital and criminal cases there 
was to he a previous indictment or presentment by a grand inquest; and that the 
tenure of all lands w’as to be in free and common socage. Tliis declaratory act or 
charter of privileges, contained several other provisions, but it was repealed by the 
king in 1697. Bradford’s edition of Colony Laws, 1719. There was a prior act of 
the same purport, and neatly in the same*wonls, passed by the first general assembly 
of the province in 1G83, under tlu* administration of the Duke of York. It was styiod 
“ The charter of lil)crtics and privileges, granted by bis royal highness to the inhabi- 
tants of New York.” App. tlo. 2, to the Revised Edition of the Laws of New York in 
1813, vol. ii. 

(«) See, to this effect, in addition to the acts of Massachusetts, Connecticut, and 
New 'fork, already mentioned, the declaratory act of the assemldy of the Plymouth 
colony, in*163.5, and also in icr)8 and 1671. (Holmes’s Annals, vol. i. p. 232. Bay- 
lie’s Historical Memoir of tlic Colony of New Plymouth, vol. i. p. 229. 4’lymouth 
’Colony Laws, edit, by Brigham, 1836, pp. 107, 241.) See, also, the declaration of 
their rights, by the assembly of Virginia, in 1624 and 1670 ; (Stitli’s Hist, of Viiginia, 
p. 318. Chalmers’s Annals, p. 64 ;) ,a»»d of the assembly of ^Pennsylvania in 10821 
and of the legislature of Maryland in 1639, anjd again in 16.')0; and of the asscml)ly 
of Rhode Island in 1663; and of the proprietaries of Carolina in 1667 ; (Proud’s 
Petfns\ Ivania, vol. i. pp. 206, 208. Grahame’s Hist, of the (Jolonies ;) and of the con- 
cessions and agreements of the^projyietaries of New .li rs^y in 1664 ; and oft fun- 
damentfil collections bj^the proprietaries of East New Jersey in 1683 1 and of the 

vpL. L ' 52 
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searches on this point, for ihe best evidence that can be pro- 
duced of the deep and universa,! sense of othe value of our 
natural rights, and of the energy of the principles of the, com- 
mon law, are the memorials of the spirit which pervaded 
*5 and animated every part of our •country, after the peace 
of 1763, when the same parent power which had nourished 
and protected us, attempted to abridge oiir immunities, and 
retard the progress of our rising greatness. 

The House of Representatives in Massachusetts, the House of 
Assembly in New York, and the House of Burgesses in Virgi- 
nia, took an early and distinguished part, upon the first promul- 
gation of English measures of taxation, in the assertion of their 
rights^as freeborn English subjects, (a) The claim to common- 

dcrlaratory acts of the jjeneral assembly of East Now Jersey in 1 682 and 1 098 ; uT^d 
of tho concessions and agreements of the proprietaries and ])hinters of West New 
Jersey, and called the groat charter of fundamcntnls, in 1676; and of the declaratory 
act of the geneVal assembly of West Jersey, in 1681. (Learning’s and Spicer’s (''ol- 
leotions, edit. Philad. folio, 1757, pp. fS->26, 15.1-166,235, 240, 370, .37^2, 382, 411. 
Smith’s Hist, of New Jersey, 126, 270-4, App. No. 1, 2.) The West New Jersey 
colonists in 1676, introduced voting by ballot, universal sulfragej, tho right and olili- 
gntion of instructions, universal eligibility to office, and abolished imprisonment for 
debt. All this was <|onc under the auspices of William Penn, whose influence con- 
tributed to plant West New Jcfsey, and who \\ns a joint astrignee and trustee of an 
undivided portion of West Jersey, as well as a joint owner by purchase with other 
partners of East Jersey. The de<daration of the general assembly <4f Virginia, in 
1624, that the governor should not lay, levy, or employ .any taxes or impositions upon 
the colony, except by authority of the general assembly, was the first example of the 
assertion of such a right; as that house was the first popular representative body ever 
convened in America. Hening’s Statutes, vol. i. pp. 118, 122. Story’s Com. on the 
Const, vol. i. p. 26. The charter of the eofohy of Maryland, in 16.32, was peculiarly 
lihliral. It established an independent colonial legislation in tlie proprietary and the 
freemen or their deputies, and the erown stipulated never to levy any hix upon tho 
inhabitants, and the inhabitants were to enjoy all the rights and privileges of English 
subjects. 1 Chalmers’s Annals, ])p. 202-205. 1 Hazard’s Coll. p. 327. Tbo first 

assembly of Mar}dand, in 1638, declared the great charter of England to be the meas- 
ure of their liberties ; and William Penn, in the preface to the plan of government 
prepared for Pennsylvania, in 1682, declared that any government is free tO the peo- 
ple undei^t, where the laws rule^ and the people are a party to those laws. Proud’s Hist, 
of Pennsylvania, vo). ii App. p. 7. Bacon’s Laws, 1638, eh. 2. 

(«) Minot’s Hist, of Massuehnsetts, vol. ii. p. 175. Journals of Assembly of New 
York, vol. ii. pp. 769-780. ’Jefferson’s Notdfe on Vjrginia, 18d. Marshall’s Life of 
Washington, vol. ii, p. 88, and Appepdix, note No. 4. Wirt’s Life of Patrick Henry, 
see. 2. The assertion by the English House of Commons, in 1764, and prior to tho 
Stamp Act, of a right to cnipose taxes upon the eolonips, produced spirited and manly 
rcmonstraijces to the King«^aifd Parliament fronL' several of the cok^nial assemblies. 
Pitkin’s Hist, of tho United States, vol. i. pp. 165-169. The gonc^^l^mbly of the 
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law rights soon became a topic of universal concern and na- 
tional vindicatidh. In October, 1765, a convention of dele- 
gates from nine colonies assembled at New York, and made 
and published a declaration of rights, in which they insisted 
that the people of the colonies were entitled to all the inherent 
rights and liberties of English subjects, of which the most es- 
sential were, the exclusive power to tax themselves, and the 
privilege of trial by jury, (a) The seese of America was, how- 
ever, more fully ascertained, and more explicitly and solemnly 
promulgated, in the memorable declaration of rights of the first 
Continental Congress, in October, 1774, and which was a rep- 
resentation of all the colonies except Georgia. That declara- 
tion contained the assertion of several great and fundh.- 
mental princip^es of American * liberty, and it constituted *6 
the basis of those subsequent bills of rights, which, under 
various modifications, pervaded all our constitutional charters. 
It was declared, ‘Hhat the inhaljitants of the English colonies 
ill North America, by the immutable laws of nature, the 
principles of |he English constitution, and their #everal char- 
ters or compacts, were entitled to life, liberty, and property ; 
and that they lia,d never ceded to any sovereign power what- 
ever, a right to dispose of either, witliout their consent; that 
their anc^^stors who first settled the colonies, were, at the 
time of their emigration from the mother country, entith^d to 
all the rights, liberties, and immunities of free and natural- 
born subjects ; and by such emigration they by no means 
forfeited, surrendered, or lost any of those rights; — that the 
foundation of English liberty, and of all free government, 
was the right of the people to participate in the legislative 


colony of New York, in October, 17G4, not only asserted their oxcliisivo ri»;bt of tax- 
iiij; their constituents, but coinplaincil, at the same time, of the grievance of {Hitting 
an end, by Act of rarliaincnt, to commercial intcrcourao between the colonies and for- 
eign West India settlements, tiournals of N, Y., Ibid. The Stain{i Act was pas.^ed 
the 22d March, 1705, and this was the first measure of indirect taxation laid upon 
the colonics by the British Parliamcnifor the mere pm: 7 )ose j;)f revenue. The first ws- 
olutions of any of the colonial’^assemblies, after the pusNage of the Stamp Act, came 
from ilie house of burgesses of Virginia. *They were introduced by Patrick Henry, in 
J\Iay 1765, and asserted the rjght in the colonists of taxing themselves. Wirt’s Life 
of Patrick Hettry, sec, 3. « ^ 

(a) jLife o&Washington, vol. ii. p. 90, and App^idix, note No. 5. 
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power, and they were entitfed to a free and exclusive power 
of legislation, in all matters of taxation and internal policy, 
in their several provincial legislatures, where their right of 
representation could alone be preserved ; that the respective 
colonies were entitled to the common law of England, and 
more especially to the great and inestimable ^privilege of being 
tried by their peers of the vicinage, according to the course 
of that law ; that they ^were entitled to the benefit of sucli 
of the English statutes as existed at the time of their coloniza- 
tion, and which they had by experience found to be applica- 
ble to their several local and other circumstances ; that they 
were likewise entitled to all the immunities and privileges 
granted and confirmed to them by royal charters, or secured by 
their Several codes of provincial laws.” (u) Upon the 
*7 formation of the several state constitutions, * after the 
colonies had become independent states, it was in most 
instances thought proper to (jollect, digest, and ddchyre, in a 
precise and definite manner, and in the shape of abstract 
propositions# and elementary maxims, the most essential ar- 
ticles appertaining to civil liberty and the natural rights of 
mankind. (6) ' 


(rt) Journals of Con^-n'css, vol. i. p. 28, ed. Tliil. 1800. It was a principle of the 
English common hiw, that Acts of Parliament did not bind the English colonics unl(^ss 
they tare apecially named. Hlankard v. Galdy, 4 ]\Iod. 222, 2 Salk. 411, S. C. Sir 
Joseph Jckyll, in 2 P, Wins. 75. But the prevalent «loctrinc in the colonies, and one 
that was acted upon by some of the Icgislatm was, that ifj Act of Parliament was 
binding upon the colonies, t/iow/A nunud, unless ratilied by the colonial legislatures, 
and on the ground that they were not represented in Parliament. Hutchinsonis His- 
tory, vol. i. p. 322. Chalmers's Annals, 277,400. PitkinVHist. of the Uni ted /States, 
vol. i. i>p. 91, 92, 96, 97. The original charter of Pennsylvania to W'illiam Penit^ eotv- 
tained a provision that no contribution should be levied on the inhabitants or their 
estate?, unless by the consent of the proprietary or governor and assembly, or hy Act 
of Parlianifint in Enyland. Charter, sec, 2, Proud’s Hist, of Pennsylvania, vol.d. p. 185. 
Yet this anomalous i-escrvation of a power of taxation in Parliament wa? always 
understood by the colonists to imply, that the people of the province were to be allowed 
to send their representatives to Parliament previous to the exercise of the power. This 
w^s so asserted by Hr. Franklin, in his cxamviation before thc*jdouse of Commons 
in England, prior to the American war. , ' 

(6) Cicero, in his treatise Do liepuBlicrf, lib. U sec. 32, insisted that equality of 
rights was the basis of a commonwealth; for since property could not he equal, atid 
talents were not equal, riglits^oi^ht to be held eq^ial among all the citi«cns of the 
tate, W'hieh was, in itself, nothing but a community of right^.. rV 
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The precedent for these declarafory bills of rights was to be 
found, not only ki the colonial annals to which 1 have alluded, 
but in Ihb practice of the English nation, who had frecpiently 
been obliged to recover their indefeasible rights by intrepid 
councils, or by force of arms, and then to proclaim them by the 
most solemn and positive enactments, as a barrier against the 
tyranny of the executive power. The establishment of Magna 
Cliarta, and its generous provision ijpr all classes of freemen 
against the complicated oppressions of the feudal system ; the 
pe tition of right, early in the reign of Charles L, asserting by 
statute the rights of the nation as contained in their ancient 
laws, and especially in ‘^the great ^charter of the liberties *8 
of England ; ” and the bill of rights at the revolution, In 
1688, (ft) are ilkistrious examples of the intelligence and spirit 
of the English nation, and they form distinguished eras in their 
constitutional history, [h) But the necessity, in our represent- 
ative republics, of these declaratory codes, has been frequently 
questi 9 Jied, inasmuch as the government, in all its parts, is the 
creature of the, people, and every department of it is filled by 
their agents, duly chosen or appointed, according to their will, 
and mhde responsible fo maUidininLstration.* It may be ob- 
served, on the one liaiid, that no gross violation of those abso- 
lute private rights, which arc dearly understood and settled by 
the common reason of mankind, is to be apprehended in the 
ordinary course of public affairs ; and as to extraordinary in- 

• • ' 

(a) Act of 1 W. & M., Rcss. 2, ch. 2, entitled, An Act declaring the rights and lib- 
erties of the subject, and settling the succession of the crown.” Sec, also, the Art of 
12 & 13 Win. Ifl, ch. 2, and ante, 203. 

(A) This free spirit of the English nation at the era of Magna Charta, was not 
peculiar to the Anglo-Saxon race in that island. Wc have an analogous and almost 
contiftni/orary ca.se in Denmark, upon the election of King Christopher IT., in 1319. 
He was cjalled upon by the diet or as.sembly of great men which elected him, to sign 
a capitulation or charter, taken from preceding models, in which it was declared, not 
* only that the feudal nobility and the clergy should be secure in their privileges and 
exemptions, but that the free peasants should not be subject to any tax contrary to 
the established laws* and customs; tlpit a parliament should be fmniTally held#t 
Wyborg; that no man should imprisoned,. or deprived of life and property, with- 

out public trial and conviction according t5 law; and that no law should be made or 
altered without consent of Parliament, consisting of the prelates and best men of the 
kingdom. Bishop Muller, on th^ Ancient History ,;e.nj Constitution 0f Denmark, 
noted in the Poixigri Quytcrly Keview, No. 21, 

62 * 
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stances of faction and tiifonlence, and the corruption and 
violence which they necessarily engender, no parchment checks 
can be relied on as aflbrding, under such circumststnees, any 
effectual protection to public liberty. When the spirit of liberty 
has fled, and truth and justice are disregarded, private riglits 
can easily be sacrificed under the forms of law. On the other 
hand, there is weight due to the consideration, that a bill of 
rights is of real efficacy in^controfling the excesses of party spirit. 
It serves to guide and enlighten public opinion, and to render it 
more quick to detect, and more resolute to resist, attempts to 
disturb private right. It requires more than ordinary hardiness 
and audacity of character to trample down principles which our 
ancestors cultivated with reverence ; which we imbibed in our 
early education ; which recommend themselves to the judgment 
of the world by their truth and simplicity ; and which are con- 
stantly placed before the eyes of the people, accompanied with 
the imposing force and solemnity of a constitutional ganction. 
Bills of rights are part of the muniments of freemen, showing 
their title to protection, and they become of increased value 
when placed under the protection of an independent judiciary, 
instituted as the .appropriate guardian of private right. « Care, 
however, is to be tdken in the 'digest of these declaratory 
* 9 provisions, to * confine the manual to a few plain and un- 
exceptionable principles. We weaken greatly the force of 
them if we incumber the constitution, and perhaps embarrass 
the future operations and more enlarged experience of the legis- 
lature, with a catalogue of ettfical and political aphorisms, 
winch, in some instances, may reasonably be questioned, and 
in others justly condemned, (a) In the revision of the constitii- 


(tt) The following iiistnnres may be mentioned as illustrations of the questicraable 
nature of some of these declaratory provisions : — ^ 

Thus, several of the state constitutions, as those of New Hampshire, Massachusetts, 
Vermont, fw Orth Carolina, Ohio, Irulianai and Illinois, have made it an article in tlieir < 
bill of rights, that the people have a right not only to apply to the legislature by 
petition or remonstrance, but to “instruct their representatives.’^ IfJjy this, be meant 
that they may give to tUV:ir represenuuives wholesomtK advice or information, it is a 
palpable truth, and quite a harmless aiticU} but if it be intended to declare that the 
pcop^,qf a town, or county, or dis^ict, may give binding instructions to their im* 
medif^ delegates, and tO ^hicli they must conform wit)(ioat any exercise of their own 

discretion in like manner as- an agent or attorney m private businesses. I^tujd by the 

' 4 > . 
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tioa of New York, in 1821, the diSclaration of rights was 
considerably enlarged; and yet *the most comprehensive, *11 
and the most valuable and effectual of its provisions, were 
to be found in the original constitution of 1777, as it was 
digested by some master statesman, in the midst of the tern- 


directions of his principal, it would then render usclc.ss all discussion and deliberation 
in the legislature. This would be repugnant to tlifc theory of government, which sup- 
poses that the representatives are to meet and consult together for the common wel- 
fare, and to have a regard, in the making of laws, to the greatest general good, and to 
make the local views and interest of a part of the community subordinate to the gen- 
eral interest of the whole. The principle of the Englisli common law, aj>]>licable to 
the members of the British House of Commons, is deemed to be the true doctrine on 
this subject. Though chosen by a particular county or borough, the meriK’>er, when 
elected and rcturnc<J, serves for the whole realm. ** When you cJioose a member,^* 
^aid Mr. Burke to tlic electors of Bristol, in 1774, ** he is not a member of Bristol, but 
he is a member of Parliaraeut.*' The end of his election is not particular, but general ; 
not barely to advantage his constituents, but for tlic common weal ; atid he is not 
bound to^tal#.*. and follow the advice of his constituents u]>on any particular point, 
unless he thinks it proper and prudent so to do. (4 Inst. 14. 1 Blacks. Com. 159.) 
The repwsentative (louse again the language of Burke) owes to his constituents, not 
his industry only, but his judgment *, ami he betrays, instead of serving them, if ho 
sacnlices it to their opinion. The people cannot debate in their collective capacity. 
They ca^i only deliberate and make laws by their representatives; and in the ouU- 
nary course of iiuman affairs, the exercise of their s<jvercignty, and the means of their 
safety, will consist in the discreet selection of the rulers who arc to administer the 
govcrnmcuttjf their choice. The earliest assertion of this important and undoubted 
constitutional jirinciplc, that each member of the House of Commons was de])utt‘d to 
serve, not only for his immediate constituents, but for the whole kingdom, was, ac- 
cording to Mr. Hallain, (Constitutional History of England, vol. i. p. 352.) made in 
Parliament, ill 1571.^ 

So, it is declared, in some of the state constitutions, as ^Maryland, North Carolina, 
and Tennessee, “ that monopolies are contrary to the genius of a free governftient, 
and ought not to be alh^ved.’’ This would seem to restrain the legislature from 
granting any exclusive j^rivilege, even for a limited time, and prevent them from en- 
couraging the introduction and pro.secuilon of hazardous and expensive experiments 
in settle art, science, or business, calculated to be extensively useful. A temporary 
monopoly of that kind,” says Hoctor Adam Smith, (Inquiry into the Wealth of 
Nations, vol. ii. p. 272,) “ may be vindicated upon the same principle.'j, upon which a 
j like monopoly of a new machine is granted to its inventor, and that ol a'^w book to 
its author.” If the principle bo correct, that all monopolies arc contrary to the genius 

1 The election of M. Drault, a member of the JFronch Chagiber of Deputies for Poitiprs, 
was annulled by a vote of that body on the* ground that he had contracted an engagement 
^^1th the electors of Poitiers to vote for a certain measure. Jt may, perhaps, with some, 
detract from the authority of ttiis qjise, that it occurrq'J Iqthe latter years of the reign of 
J.ouib IMiillippeV and was^upported, in on© of hU most eloquent speeches, by M. Guizot* 
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pest of war and invasion. Pc was declared, {a) that no author- 
ity should be exercised over the people or nicinbers gf the state, 
on any pretence whatever, but such as should be derived from, 
and granted by them ; and that trial by jury, as formerly used, 
should remain inviolate forever ; and that no bills of attainder 
should be passed, and no new courts instituted, but such as 
should proceed according to the course of the common law; 
and that no member of |he state should be disfranchised, or 
deprived of any of his rights or privileges under the constitu- 
tion, unless by the law of the land, or the judgment of his peers. 
Several of the early state constitutions had no formal bill of 
rights inserted in them ; and experience teaches us, that the 
most solid basis of public safety, and the most certain assur- 
ance of the uninterrupted enjoyment of our personal rights and 
liberties, consists, not so much in bills of rights, as in the skilful 
organization of the government, and its aptitude, by means of 
its structure'and genius, and the spirit of the people wlpch per- 


of a free state, it would condemn the power tyiven to Cong'res.s t(> secure to authors 
and inventors the exclusive rip;ht to their writings and discoveries, and which species 
of monopoly is deemed be exeeecUngly just and useful. Aguiu *. it is made an arti- 
cle in the dcchinition of rights, in the constilutiuh of Illinois, that “there shall be no 
other banks or moneyed institnlions in the state, hut those already provide^) by law, ex- 
cept a state bank and its branches.” This is too general and too indefinite a restraint 
upon the exercise of the legislative discretion, and the .subject seems scarcely of suffi- 
cient importance to have been classed among the “general, great, and csMiidal prin- 
cijdes of liberty and free government.*^ In n eommereial slate, it would Irad to iho 
loss of many useful moneyed establishmcnts^or what is mo»i probable, it would be a 
temj^tation to efforts to elude the force of the article by evasive constriietions. So, 
the provision in the declaration of rights in the constitution of Mississippi, that “no 
cituen shall be prevented from emigrating, on any pretence n'kalecer" seems to bo stated 
ill terms too strong and unqualified, and it would require some latitude of interpreta- 
tion to prevent the unjust application of the injunction to tlie case of persons emigrate 
ing with the fraudulent design of avoiding the payment of debt, or the discharge of 
a known duty, as the relief of bail or security. It is declared, in the constitution of 
Oliio, that every as.sociation of pcr.'jons, being regularly formed, and having given 
themselves a name, may, on aiiplieatioti to the legislature, be entitled to letters of in- 
corporation to enable tliem to hold estates, real and personal, for the support pf , their 
scl^ools, academics, colleges, universities, and (ither purposes.** The provision is too 
indefinitely expressed, and relates to a case of ordinary legislative discretion, and if 
literally carried into executfon, it would*l»e jSroduclive of great inconvenience. It does 
not se^ to be deserving of a place among “ the essential principles of liberty and fvee 
ent to bo forever unalterably established.”^ ^ 
l!!onstitution of 1777, art. l, 13, 41. 
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vades it, to produce wise laws, and a pure, firm, and intelligeftt 
administration of justice. 

I shall ‘devote the remainder of the present lecture to exam- 
ine more particularly the right of personal security and 
* personal liberty, and postpone the consideration of the * 12 
right of private property until we arrive at another branch 
of our inquiries. 

(l.J Of the right of personal securitjj. 

The right of personal security is guarded by provisions which 
have been transcribed into the constitutions in this country from 
Magna Charta, and other fundamental acts of the English Par- 
liament, and it is enforc.ed by additional and more precast* injunc- 
tions. The substance of the provision is, that no person, ‘\^xcept 
on im peach meiTt, and in cases arising in the military and naval 
service, shall be held to answer for a capital, or otherwise infa- 
mous crime, or for any offence above the common-law degree 
of petit Jafceny, unless he shall ^have been previously charged 
on the, presentment or indictment of a grand jury ; (a) Uiat no 
person shall be subject, for the same ofl'ence, to be twice put in 


(a) Iti the case of The State v. llardie, 1 Iredcirs^N. C. Hep. 42, it was Jicld, that 
an infonudiwn in the nature of a quo minanto, to try the right to u franchise, was in 
the nature ofta civil remedy, and iiht within the province of a hill of liglits, that no 
freeman should be put to answer for any criminal charge, but by iiidictiuent, &c. Hut 
in New llaiiipshiro the attorney-general may, ex ojjicio, and in his discretion, file an 
information in alf eases of ollenccs and misdemeanors not (“apital or infamous. The 
State V. Dover, 9 N. II. Hep, 468 ; and this seems to ho the law also in the stales of 
Maine and Massaehusettil? Tlic State i/fKittery, 5 Greenleuf, 254. ‘ Commonwealth 
V, Waterhorough, 5 Mass. Hep. 259. The constitution of New York does not reo^iro 
nn ‘indictment in all criminal cases, for it excepts petit larceny ; nor does it require 
trial by jttry in eases of petit larceny, and of other offences not infamous, as in cases 
of vagrants, disorderly persons, &c., for the trial by jury had not been previously used 
in such cases, Duffy u. The Hcople, 6 Hill, 75. In Ohio, also, it is held, iliat the legis- 
lature may direct the mode of redress, untrammelled by the constitutional jiro vision 
of indictment or presentment, as to offences criminal or infamous, when the offences 
^are but quasi criminal, as Sabbath-breaking, selling spirituous liquoiN v’hntv^T to law, 
and many other misdemeanors which may bo given to the jurisdiction of justices of tho 
peace, mayors, &c. Marklo a. Akron, 14 Ohio Rep. 589. These summanj ronvktiom 
are in derogation of ttie common Jaw, wnthout indictment or t^ial by jury, and are con- 
strued strictly, and rest for thcir^validity oh statute provisions. There must be a recoird 
of the proceeding, and an information or Aargc, and notice to tho party, and a con- 
viction, judgment, and execution. A review founded on jtho record may be had by 
hahidA airptia or cetiioran. The feoplo v, Phillips,^ ,Y. C. Court, See 5 N. Y. 
Legal Uhserver for Aprils 1847, p. 130. ^ 
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jeopardy of life or limb ; (a)^lor shall he be compelled, in any 
criininal case, to be a witness against himself J and in all crim- 
inal prosecutions, the accused is entitled to a speedy and public 
trial by an impartial jury ; and upon the trial he is entitled to 
be confronted with the witnesses against him ; to have compul- 
sory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defence. And as a |nYther 


(a) This prohibition, as to puttiiijir a party twice in jeopardy, is in the constitution 
of the United States, and it has been deemed by Mr. Justice Story to mean, that no 
person shall he tried a second time for the same offence, after a trial by a competent 
and rc'frular jury, upon a pi^ood indictment, whether there be a verdict of acquittal or 
ronvicti#-n.^ A new trial cannot, therefore, be granted in a capital case, after a ver- 
dict regularly rendered uj)on a j^ufficient indictment ; but it mapr where the jury has 
been discharged from giving a venliet, for then the party has not been put in jeopardy. 
United States v. Gibert, 2 Sumner, 19. But in opposition to this opinion, it has been 
adjudged by Mr. Justice McLean, in an equally elaborate opinion, in the case of the 
United States b. Keen, 1 McLean’s liep. 429, that the courts of th^^ United States 
have a constitutional power to grant net* trials in capital as well as in otGcr criminal 
cases. With respect to the right to discharge a jury in a capital case, whendJiey can- 
not agree upon a verdict, it was held by the Supremo Gourt of the United States, in 
the case of The United States v. Perez, 9 Wheaton, 579, that tlio courts have a dis- 
cretionary power, even in capital cases, (to be exercised with great caution and re- 
serve,) to discharge the jury from fliving a verdict, and that the prisoner may be tried 
again for the same offence. This question as to the power of the court to diseharge 
.*1 jury, sworn and charged in a capital case, before verdict, and to pW the party ac- 
cursed upon trial iw second time, for the same offence, after a verdict rendered, has 
been much discussed in the courts in this country, and the vigorous and powerful 
opposition to the power of the court by Mr. Justice Story, in the cifsc of The United 
States y. Gibert, has given additional interest to tlic investigation. The cases in the 
American courts on the power of dischargui?^ a jury, in th^r sound discretion, before 
ver 4 lict, and of putting the party again on his trial, are fully collected in Wharton’s 
American Criminal Jaiw, edit. Philadelphia, 1840, pp. 146-155, 625-635. The result 
clearly is, that the power of the courts is settled, by overArhelrning precedent and au- 
thority, in favor of the power of the courts to discharge a jury before verdict^ after being 
charged in a ca}jital case, when there is an absolute necessity for it, to be judged of 
by the court in its sound discretion, and that the accused may bo put upon hft trial 
de novo, and alao that a new trial, after a verdict of conviction, may be awarded, for 
the party^ not put in jeopardy a second time. That jeopardy already estiats, and 
the only object of a second trial is to give the accused a chance of being relieved^ 
from it. 


V 

‘ A Where a person has been regularly fried •for an offence, and acquitted by a jury, it has 
been held that a superior court cannot subject him to a second trial, by reversing the Judg- 
the inferior court fipon the verdict. State v. Hifad, 1 Eng. (Ark.) B. 169. State 
V, j|teton, Id. 269. And tbat^a f rit of error will nof lie in behalf of the people after juclg- 
^ for the defendant in a criminal case. The People v. CoAiing, 2 Comst. R. 9. 
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guard against abuse and oppressifin in criminal proceedings, it 
is declared, that* excessive bail cannot be required, nor exces- 
sive finesdraposcd, nor cruel and unusual punishments iuHieted ; 
nor can any bill of attainder, or ex post facto law, be passed. 
The constitution of the United Stales, and the constitutions of 
almost every state in the Union, contain the same declarations 
in substance, and^nearly in the same language, {a) And where 
express constitutional provisions on this subject appear to be 
wanting, the same principles are probably asserted by declara- 
tory legislative acts ; and they must be regarded as fundamen- 
tal doctrines in every state, for the colonies were parties to 
the national declaration of rights in 1774, in which the trial by 
jury, and the other rights and liberties of English subjects 
were peremptorily claimed as their undoubted *inhcri- *13 
fance and birthright. It may be received as a proposi- 
tion, universally understood and acknowledged throughout 
this coiyitfy, that no person can be taken or imprisoned ; or 
disseised of his freehold or estate ; or exiled or condemned ; 
or deprived of life, liberty, or properly, unless by the law of 
the land, or the judgment of his peers. The words, by the law 
of the •land,, as used originally in ]^^agna CUarta, (i) in refer- 
ence to this subject, are uiuicrstood to iliean due process of law, 
that is, hyb indictment or presentment of good and lawful men ; 
and this, says Lord Coke, (c) is the true sense and expo- 


(а) In tlu* ordinance Conp^ress of 13tb, 1787, for the government of the /tr- 
ritoiy of thf. United States liorthwest of the river Ohio^ it was declared to he an niiiyrcr- 
able article of compact between the original states and the people and vStates in the 
said territory, that tiie inhabitants ihcR'of should always be entitled to the benetit of 
the writ of habeas corpus, and of trial by jury ; of judicial proceedings according to 
the course of the common law ; that all persons should be bailabh', unless fi)r capital 
offeiftes, where the proof shall he evident or the presumption great ; iliat all fines 
should moderate, and no cruel or unusual punishments inflicted ; tliat no man 
should bo deprived of his liberty or property but by the judgment of his j^rs, or the 

^ law of the land ; that no man's property or services sliould be taken or demanded for 
public exigencies, without full compensation ; and that no law ought ever to be made, 
or have force in the territory, interferii^g in any manner whatever with, or affecting pri- 
vate contracts or engagements .\ona Jide, and without fraud previously formed. This 
last and valuable provision was at that tiiAe nfiw and unprecedented in constitntional 
liiiJtory. * 

(б) Chapter 29. * ^ o » * 

(c) 2 Inst, 60. See, al|o. The matter of John and Cherry Streets, 19 Wendell, 659. 
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sitioii of those words. The' better and larger definition of due 
process of law is, that it means law in its regular course of 

Taylor i\ Porter, 4 Hill’s N. Y. Kcp. 145, 146, 147. Hie law of the land, in bills of 
right, says Ch. J. Uuffin, in the elaborate opinion delivored in Hoke v. Henderson, 
4 l)cv. N. C. Rep. 15, (and one replete with sound constitutional doctrines,) docs 
not mean merely an Act of the legisUuure, for that construclion would abrogate all 
restrictions on legislative authority. The clause means, that statutes which Would 
deprive a citizen of the rights of jierson or property without a regular trial, accord- 
ing to the course and usage of the common law, would not be the law of the hind in 
the sense of the constitution. Mr. Justice Story, in his Commentaries on the Con- 
stitution, vol. iii. 661, and Mr. Justice Bronson, in 4 Hill, N. Y. Rep. 146, 147, adopt 
the same construction. In South Carolina, the law of the land, in the constitution of 
that state, means the eommon and the statute law existing in that state at the adop- 
tion of iVi' constitution. O’Neall, J., in The State v. Simons, 2 Speer’s R. 767. In 
Tennessee, the law of the lan<l ” in the constitution of that state, is understood in 
many cases to mean a general and public law, operating equally* upon every rneraber 
of the community ; and every partial law, by which private property and the rights 
of individuals arc abridged or taken away, is held to be against the constitution of 
the state. 2 Y<l.*ger, 554, 599. 10 Id. 71. ^ A statute declaring it to be felony to 
embezzle or make false entries by the ofJVcrs of a specific bank, is hclil t(!^ be uncon- 
stitutional and void, as being a partial law, not embracing the oflicers of otjier insti- 
tutions umler similar circumstances. Budd v. The State, 3 Humph. Tenn. R. 483. 
The judgment of his peers means trial by a jury of twelve mtn, according to the 
course ot the common law ; and even in private suits at common law, the right of 
trial by jury is preserved in the coviStitulion of the United States, where the value 
in controversy exceeds twenty hollars. Const.' U. S. Amendments, art. 7, see. 2. 

In the constitution of New York it is declared, that trial by jury, in all cases in 
which it has been heretofore used,^’ should remain inviolate forever; and no new 
court should be instituted, except courts of equity, which should not proceed accord- 
ing to the course of the common law. Const. N. Y. art. 7. Under these provisions 
it ha.s been adjudged, that the provision in the constitution of the United States, 
relative to trial by jury, applies only to the federal courts ; <and that the provision in 

’ 111 the interpretation of the celebrated twenty-ninth chapter of Magna Charta, contain- 
ing the words, “ nisi per legale judicium parium suorum vel per legem terreef doubts 
have been entertained as to tlio meaning of the last words. 

“Perhaps ("Uns Mr. Hallam) the best sense of the disjunctive will be perceived by 
remembering that parium was generally opposed to the combat or the ordeal, 

which are eipudly lex Supp. Notes to Middle Ages. 

Such is ^so the construction of ^Ir. Reeves, 1 History of English Raw, ch. 6, p. 249. 

2 Under the constitution and laws of the United States, the jury are not the judges of « 
the law in a trial for a crime ; they are to take the law from the court, and apply it to the 
fimts from the evidence, and thus frame their general verdict of, 'juilty or not guilty. 
United States v. Morris, l^Curtis’s Rep. 23. ' , 

*A slate legislature cannot make the riglit tQ a trial by jury dependent on giving a bond, 
with surety, for the payment of the penalty and costs. Greene u. Briggs, 1 Curtis's R. 
811. Webster v. Reid, 11 Ibw. IJ. S. 437. Mitchell v. Ha^ony, 13 How. U. S. 142. Ihe 
United courts cannot dsprJ.e a party of the ri(jbt of trial by jury of issues of fact, 
by refenitig such issues referees. United States v. Bathboue, 2 Paine, 0. 0.^678. 
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administration, through courts of justice. (Story, Com. on the 
Const., vol. iii. 2&4, 661.) ^ 

But while cruel and unusual punishments arc universally 
condemned, some theorists have proposed the entire abolition 
of the punishment of death, and have considered it to be an 
unnecessary wastg of power, if not altogether unjust and un- 
waiiantable. It has been supposed that the proper object of 
punishment, the protection of society by the prevention of crime, 
can be as well, or more effectually attained by the substitution 
of milder sanctions. The great difficulty is, to effect the salu- 
tary ends of punishment, and, at the same time, avoid wound- 
ing the public sense of humanity. The punishment of death 
is, doubtless, the most dreailful and the most impressive specta- 
cle of public ju\5tice ; and it is not possible to adopt any other 
punishment equally powerful by its example. It ought to be 
confined to the few cases of the most atrocious chajacter, for it 
is only mi ^ch cases that public ^pinion will warrant the meas- 
ure, or^the peace and safety of society require it. Civil society 
has an undouDted right to use the means requisite for its preser- 
vation ; and the punishment of murder with death, accords with 
the judgment and the practice of .luSmkiud, because the inten- 
sity and the violence of the malignity that will commit the 


the stiit(5 constitution applies only to cases of trials of issues of fact in civil and crim- 
inal proceedings in conr/.s of justice ; ami that the provision as to new rou/is referred 
to courts exennsing tlic usual jurisdiction of courts of law, but proceeding hi/ modes 
unknown to the common law. In the matter of Smith, 10 Wendell. 440. Cowon, J., 
in the nv.itter of John and Cherry streets, 19 Wendell, 676. Lee v. Tillotsoil^ 24 
Wendell, !\ 37 . In Georgia, where the provision in the constitution sccaring trial l)y 
jury la the same as in that of New York, it has been adjudged, that it did not apply 
to summary jurisdictions known and in use before the adoption of th<‘ cimstitutioii. 
Low V, Commissioners of Pilotage, R. M. Charlton's Rep. .*102. This has been, also, 
the contemporaneous and practical exposition of the same words in tlie constitution 
of New York. Lee v. Tillotson, 24 Wendell’s Rep. 337. So, in Mississippi, it is 
Jicld, in v. Garrett, ,*> Howard's Miss. Rep. 434, that a statute author'iiing sum- 
mary pibceedings, by motion against a sheriff and his sureties for official misconduct, 
is not a violation of the constitution which guarantees the right of trial by jury. That 
revision was not intended to disturb tlTe ancient and established jurisdiction of thS 
courts, and the modes of trial as regulated Jby common law under Magna Charta. 


1 See Murray’s Lessee v. Hoboken & I. Oo. 18 How.*U.yS. 272. Wynehamcr v. The 
^People, 3 Kera. 878. People v. Berberrich, 11 How. Pr. Rep. 288. • 

VOL. I. 63 
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crime, require to be counteracted by the strongest mo- 
*14 tives which can be presented to *th& human mind. 

Grotius(a) discusses much at large, and with his usual 
learning and ability, the design and the lawfulness of punish- 
ment ; and he is decidedly of the opinion that capital punish- 
ments, in certain cases, are not only lawful^ under the divine 
law, but indispensable to restrain the audaciousness of gfiilt. 
He recommends, however, for adoption, in many cases, the 
advice, and even the example of some of the ancients, by the 
substitution of servile labor and imprisonment for capital pun- 
ishment. This has been done since his time to a very great 
extent in some parts of Europe, and especially in the United 
States. In the earlier code of laws prepared by William Penn, 
and adopted by the legislature of Pennsylvanisi, in 1682, (b) it 
was declared that all prisons should be workhouses for felons 
and vagra 4 ts; and the penitentiary system, founded on labor, 
discipline, and instruction, ac<jompanied with patieht cand hu- 
mane treatment, was first introduced into this country^by the 
wisdom and benevolence of that eminent lawgiver. Though 
the penitentiary system has not been able sufficiently to answer 
the expectations** of the puljlic, either in the reformaVion of 
oireiiders, or as an example to deter others, yet the more skilful 
structure and arrangement of the prisons, and the introduction 
of a stricter and more energetic system of prison discipline, 
consisting essentially of separate and solitary confinement by 
night, and hard labor without solitude, and in companies, but 
without conversation, in the workshops, by day, (and which 
have been carried into effect with beneficial results in the state 
prison at Auburn, and the new state prison at Sing-Sing, 
in New York, and at Weathersfield in Connecticut,) afford 
encouraging expectations that they will be able to redeem*. the 
credit of the system, and recommend the punishment pf soli- 
tary inaprisonment and hard labor, instead of capital and other ^ 
sanguinary punishments,, to the universal approbatibu of the 
Qwilized world. (6][ ^ c* 


4a Jure Belli, b. 2, jj. 20. ^ 

,^^rcFud*s History of Pepna^’lvanla, rol. ii. Aftp. p. 16. 

(c) In Philadeipliia,giu 1829, a farther reform in prison discipline WM introduced, # 
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* While the personal security oT every citizen is pro- * 15 
tectecl froft lawless violence by the arm of government 

and is spoken of with hig^li approbation by com]JCtcnt judges. It consists of solitary 
confinement by ni^ht, and being separate from associates in |;iiiH by day, and labor ])y 
day. Purdon’s Dig 455. Doctor Licber, in his Letter to the President of tin’: Plnla- 
Society for alleviating the miseries of piiblie prisons, and in bis Letter to the 
GoTOTtior of South Carolina on the penitentiary system', comes out with great strength 
in/avorof the Philadelphia system in prcferenct^ to the Anhnrn plan of discipline. 
See, also, the l^cttre snr le syvtemc penitentiairc, par M. Demetz, Counseiller U la 
cour royale, Paris, 1837, in which the Philadelphia plan of solitmle by night and by 
day is ably enforced ; and the system was approved of, after full discussion by the 
Conseil General dii De'partemcnt de la Seine, October 20th, 1837. But notwithstand- 
ing all this sanction, it would seem that competent persons of experience have raised 
a doubt as to the good cfTccts of total and absolute solitary confinement ty,day and 
night, in consequence of its deleterious effects upon the body and mind of the pris- 
oner. Doctor liieber distinguishes the one system as the Auburn or silent system, 
and the other as the Pennsylvania separate or eremitic system. The Boston Pi ison 
Disciplitn*. Society has been a strenu<»us and ahh‘ advocate of the Auburn or congre- 
gate system, opposition to the Pennsylvania or separate systen.^ On the oihcr 
hand, Mis'! I). L. T)ix, in her “ Remarks ^n Prisons and Prison Discipline in the 
United States,” 1845, after a thorough review of the penitentiaries in the United 
States, gives her opinion in favor of the superior efficacy of the separate, as distin- 
guished from the congicgati' system, upon the morals of the convicts. The woik is 
written with great good sense and knowledge of facts, and with admirable temper 
and ean5or. The Pennsylvania or separate s^em, by vwhfth the convicts are kept 
separate from each other nut only at night, hut by day, when at hard labor, is the one 
now prevult^t in Europe, and it has high authorities, both in Europe and America, 
Jn its favor. The plan is seclusion from associates by day, accompanied by manual 
labor, with moral and religious instruction, and solitary coiifinemcnt at night. The 
subject of penal laws is replete with difficulties. It is understood, in England, that 
tran>portatioii, as a punisiimeiU and discipline, Ims been a failure, either as means 
to deter from crime, oi®to reform thc^conviets. Jn a report made in the English 
House of Commons in 1838, it was stated, that instead of reforming it had a eor|upt- 
ing influence, and was continually enlarging the Australian territories by colonists, 
most thoroughly depraved, as respected both the character and degree of their vicious 
propensities. If this he so, the grievance was most alarming, for in Great Britain 
about 5,000 persons annually undergo the sentence of transportation. But great 
antf most commendable, and apparently judieiouH amendments and improvements 
were mr de by the British government in 1842, to meliorate the condition of convict 
discipline; in Van Diemen’s Land and Norfolk Island, See the abk\and interi sting 
DispaU^ee of Lord Stanley, Secretary of State for the Home Department, to Sir 
John franklin, Lieutenant-Governor of Van Diemen’s Land, published by order of 
the House of ComAons, April, 1843.* It appears that 1,000 convicts are sent an^u- 
ftlly from Great Britain to NSrfolk Island in Australia, and the number of qonyicts 
resident there is not usually above 3,000.’ Tfiat 8,000 convicts are employed in labor 
iif Van Diemen’s Land. Tlie course of discipline is, tbi^t every convict is subject to 
successive stages of punishment, ^creasing in rigOr^'t ^ch successive step, unlesif 
transit to a less severe jiunisbmont bo withheld, owing to urisconduct in the convict] 
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and the terrors of the pciial code, and while it is equally 
guarded from unjust and tyrannical proceedings on^he part of 


(l.) Detention at Norfolk Island four years ; (2.) The probationary ffanp^ removed to 
Van Diemen’s Land and kept jit labor two years; (3.) The probation passes five 
years ; (4.) Tickets of leave ; (5.) Pardons, absohitc or conditional. Great efforts 
are made for the melioration of female convicts, and 600 t)f them annually pass 
through the penitentiaries. 

In the case of wanton and maycious mischief, corporal chastisement seems toj^e 
deemed a suitable punishment in whole or in part in the adoption of means to prevent 
it. Thus, for the better protection of works of art, and of scientific and literary col- 
lections, the statute of 8 and 9 Victoria, e. 44, declares that such trespassers shall 
be subjected to six months imprisonment with hard labor, and with the wholesome disci- 
piine of one, two, or three vdnppmjs. 

It appears now (1847) to be the policy of the British government to qualify or 
abolish transportation to Australia, or to any British settlement more distant than 
Gibraltar or the Bennndas, where the hulk system, as it exists at Woolwich, is in op;- 
cration, and to substitute for the pj-esent punishment reformatory establishments, or 
a preparatory period of punishment, and a subsequent system of compulsory labor, 
and that no refeased convict shall be permitted to remain thereafter^ in the United 
Kingdom. Some modiheation of that If'lnd has been suggested as a suSstitute for 
transportation, though with the preservation of transportation to a qualified tkgree. 

There were, as (larly as 1834, sixteen of the United States, vi* i.IJaine, New Hamp- 
shire, Vermont, Massachusetts, Connecticut, New York, New Jersey, Pennsylvania, 
Maryland, Virginia, Kentucky, Tennessee, Georgia, Ohio, Indiana, and Illinois, 
besides the District of C<t;iiinibia, wJHich had penitentiaries or state prisons, established 
and supported by government. * The system is extending and growing better in this 
country by the lights of experience, and in 1838 the prisons in eight qv nine of the 
stjitcs had become a source of revenue to the public, as the earnings of the convicts, 
by their labor, left a clear gain above all expenses. It has attracted attention in Eu- 
rope, and gentlemen of character and ability from England, France, and Prussia, 
have visited the United States, under the auspices of their respective government!!., in 
order to inspect our prisons, and obtain a thorough knowledge of the plan, disc-ipline, 
and effects of our penitentiary systems. To these visits we arc indebted for the inter- 
•sting work of M. M. G. do Beaumont et A. de Tocqueville, entitled Du Sysicme 
Pdnitentiaire i^ux Etats-Unis, et de son application en France, Paris, 1 833 ; and which 
has been translated, with notes, by Dr. Francis lAeber, advantageously known to the 
literary world as the editor of that great work, the Encyclopedia Americana; also for 
the Report of William Crawford, Esq., on the Penitentiaries of the United Slates, 
presented to the BritisJi government, and ordered to be printed in Maw*!!, 1835. 
His appendix to this report contains an extraordinary and very valuable, mass of 
facts andrtfctails on the subject, collected with great industry and care, and aceompa** ' 
nied with excellent plans of our principal state penitentiaries. The whole work is 
v^ry instructive, and ou^ht to be republished in. this country. Vho French visitants 
collected also do'cameotary and statistical matter rclat9/c to our state prisons, amount- 
iak volumes in folio, which have* not *Decn published, but were deposited in the 

offiecf'of the minister of commerce and public works at Paris. ' * 

Doctor Julius, a learned pj^pf^usor at Berlin, in^Vrussia, under the direction of his 
government, visited the United States on the same errand ^‘n the years 1834, 1835, 



OF THE RIGHTS OP PERSON^/. 


LEG, xxiy.] 


G29 


the government itself, by the provisions to which we have re- 
ferred, every perSon is also entitled to the preventive arm of the 
magistrafe, as a further protection from threatening or impend- 
ing danger ; and, on reasonable cause being shown, he may 
require his adversary to be bound to keep the peace. If vio- 
lence has been actually offered, the offender is not only liable to 
be prosecuted and punished on behalf of the state, but he is 
bound to render to the party aggrieve^ adequate compensation 
in damages, (a) The municipal Jaw of our own, as well as of 


and 1836; and In 1839, his work, in two volumes, on the Moral Condition of the 
United Slates, was published at Leipsie, in Germany, and the second volume was 
wholly oeeuj)ied witli the subject of crime and j)uni<hmcnt. • 

In 1830, a bill parsed the Knjjjlish House of Commons aholishinp^ the punishment 
death for forj^inp: nefjotiahle securities ; but this alteration in the established law 
was rejected by a large majority in the House of Lords. 

(a) Tile rule or measure of damages, in actions at law, for a compensation for civil 
injuries to th# person, or property, or ehanietcr, has been recently e:xlcnsively dis- 
cussed, ana with superior learning, ability. #ind candor, in A Treatise on the Meas- 
ure of Bamages, by Theodore Sedgwick, Esq., Now York, 1847,*' a work greatly 
wanted, and whicji,from its intrinsic merits, will recommend itself strongly to the 
patronage of the profession The gtmeral rule is, that if a case be free from fraud, 
malice, |vilful negligence, or oppression, the e^mpensation is taken strictly for the 
real injury or actual pecuniary loss the party%Vi|J perl4^^ the natural and legal 
consequences of the act complained of, and the actual costs and expenses sustained. 
But if fraudf malice, or maJa mens mingle in the controversy, the claim goes Ix yond 
absolute compensation, and punitive, vindictive, or exemplary damages, by way of 
puni.slimcnt and for example'-s sake, seem to be admitted to the jurisprudence of 
England and of this country. This, Mr. Sedgwick has shown by numerous cases 
from 2 Wils. 205. 3 Id. 18. 13 Meeson & Welsby, 47. 1 Washington, C. C. U. S. R. 
1.52. 3 Johnson’s R. 5^, 61. 14 Td. 352. 2 Mason’s R. 120. 10 N. IT. R. 130. 
15 Conn. R. 225, 267. Story, J., 3 Wheaton, 546. Baldwin, J., 1 Baldwin, R.^38. 
The learijod author of the^treatisc further shows, that in the Scotch courts the rule of 
absolute compensation for civil injuries is adhered to without converting the suit into 
a matter of punishment, or going beyond compensatory damages ; and tliis seems 
to be the sounder rule in the opinion of Mr Metcalf and Professor ( Jreenlcaf, the 
eminent jurists to whom Mr. Sedgwick refers, while he frankly gives his o\mi reasons 
for what* he deems the better conclusion in the English and American law. It fol- 
^ lows necessarily that, except in matters of contract, the amount of damages, when 
bad passion or motives are intermixed, must be left to the sound discretion of a jury, 
to he exercised according to the circumstances, and under the wise superintendence 
of the court. Sec Measure of Dami^es by Sedgwick, pp* 27-46, pp. 75, 76, and 
ch. 3, and ch. 18 of that treatife. But in cases of loss without aggravation or inten- 
tional wong, the law confines itself to a complete indemnity, without adding ^em- 
plSry damages, or estimate4 profits, or remote consotp^cnecs. 2 Dallas, 308. 2 
Wheaton, 327. 3 Id. 546. 17 Pifk. 543. 2 Tauntt3U. 23 Wendell, 425. Sedg- 
wick’s Treatise, pp. 89-08. It is difficult to deduce any prec^o measure of damages 
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every other country, has likewise left with individuals the exer- 
cise of the natural right of self-defence, in aH those cases in 
which the law is either too slow or too feeble to stay the hand 
of violence, (a ) ' Homicide is justifiable in every case in which 
it is rendered necessary in self-defence, against the person who 
comes to commit a known felony with force against one’s per- 
son, or habitation, or against the person of those who stand 
near in domestic relations. (6) The right of self-defence in 
these cases is founded on the law of nature, and is not, and 
cannot be superseded by the law of society. In those instances, 
says Sir Michael Foster, the law, with great propriety, and in 
strict justice, considers the individual to be under the protection 
of the' law of nature. There are some important distinctions 
on this subject, between justifiable and excusable homicide, 
and manslaughter and murder, which it does not belong to my 
present purpose to examine ; and I will only observe, that 
*16 homicide is never strictly justifiable in defence *^f a pri- 
vate trespass, nor upon the pretence of necessity^, when 


from the numerous cases, but the counts have in these cases discountenanced the idfea 
of speculative or i‘emo§»-«j^amages,/fiough it is impossible to ascertain any certain rule 
from the numerous ciises which Vemarknbly illustrate “ the oscillations of the judicial 
pendulum.” The numerous eases under the head of remote and consequential dam- 
ages, are most industriously collected by Mr. Sedgwick in the 3d cliapter of his 
treatise, and to that I must refer the student. In the Law lleportcr, Boston, No. 9, 
April, 1847, there is an elaborate review of the cases in matters of tort on the subject 
of exemplary damages, endeavoring to show that the decisions do not, on a strict 
examination and construction of the language of them, C/raount to authorities for 
going beyond compensatory damages. On this subject it appears to me that the con- 
clusions in Mr, Sedgwick’s treatise are well warranted by the decisions, and that the 
attempt to cxclndo all consideration of the malice, and wickedness, and wantonness of 
the tort, in estimating a proper compensation to the victim, is impracticable, visionary, 
and rcpugn.int to just feelings of social sympathy. In trespass, when the party wan- 
tonly violates the law, “ the jury should not be sparing in the damages.” 'Lord 
Abingcr, I Mooson & Wclsby, 342.2 ^ 

(a) See infra, p. 340, note. 

(h) HrfICk. P. C. b. 1, c. 28, sec. 21. Foster’s Discourse of Homicide, 278^ 274. ' 


I €) 

t See an able essay ori the Law of Homicide, in the ^To^'lh American Review for Janu- 
ury, Wl. It is understood to have beou written by Professor Parker, of the Law School 
ol Hatvard University, lately the able Chief Justice of IJew Hampshire. » c 
- ^eudall V. Stone, 2 Sandf. (Law) R. 269. ♦ 
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the party is not free from fault in bringing that necessity upon 
himself, {a) * 

(2.) Of slander and libels. 

Ah a part of the right of personal security, the preservaiioii 
of every personas good name from the vile arts of detraction is 
justly included, jrhe laws of the ancients, no less than those 
of modern nations, made private reputation one of tlie objects 
of their protection. The Roman l^w took a just distinction 
between slander spoken and written ; and the same distinction 
prevails in our law, which considers the slander of a private 
person by words, in no other light than a civil injury, for which 
a pecuniary compensation may be obtained. (&) The injury 
consists in falsely and maliciously charging another with the 
commission of* some public ofleiice criminal in itself, and iri- 
*dictable, and subjecting the party to an infamous punishment, 
or involving moral turpitude, or the breach of some^public trust, 
or witlib afiy matter in relation to his particular trade or voca- 
tion, and which, if true, woul5 render him unworthy of em- 
ployment ; oi, lastly, with any other matter or thing by which 
special injury is sustained, {c) ^ But if the slander be commu- 


(a) Hawk. P. C. b. I, c. 28, sec, 22, 23. In The State v. Morgan, 3 Iredell, M. 
C. Rep. 18% 193, it was declared, that killing a person to prevent a mere tro.si)iiss on 
his property, whether the trespass could or could not be otherwise ])rcvcmcd, is 
murder. 

{h) Potter’s Greek Antiq. vol. i. p. 179. ILilhed’s Gentoo Code, 182. 0iccro dc 
Ropublica, lib. 4. Tacit, Ann. lib. I, c. 72. Hor. Epist. b. 2, Ep. 1, 52. Aul. Gel. 
b. 3, c. 3. Inst, 4, 4, f. 3 Jolmson'? Cases, 382, note; wdierc the reporter, with 
' great learning and accuracy, has collected the material provisions in the Romatj law 
on the subject. S^nce tb^ publication of that note, the view pf the law of defamation 
among the ancients has been extensively considered in Holt's Law of Libel, b. 1, c. 1. 
See, also, the excellent Preliminary Discourse to Mr. Starkie's treatise on Slander 
and Libel ; in which illustrations are drawn from the Roman and tlie Scoti li lan>, and 
the necessity of legal restraints upon slanderous and libellous attacks on tlic character 
of indiv'duals is clearly enforced with strong sense and learning, and witli great beauty 
^ and simplicity. , ^ 

{c) Brooker v. CofTin, 5 Johns. Rep. 188. Spencer, Ch. J., in Van Ness v. Ilamib 


1 But certain words are acti(jiablo inikeniselves, without; shewing other special daioUgo 
than that they deeply wound the feelings, and Ijring the party charged into conteijapt smd 
disgrace. Malone v. Stewart, 16 Ohio R. 319. Watson v, McCarthy, 2 Kelly, R. 6T. 
"^fhere may also be slander title to property ; which con^sts in falsely and nialiciotwly 
denying the plaintifl‘’B title, wherel^ he suffers some inj.y*ry. Kendall v, Stoue, 2 Saodf. 
(Law) Rep. 269. 
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nicaU d by pictures, or signs, or writing, or painting, it is calcu- 
lated to have a wider circulation, to make a deeper impression, 
and to become proportionably more injurious. Expressions 
which tend to render a man ridiculous, or degrade him in the 
esteem and opinion of the world, would be libellous if printed, 
though they would not be actionable jf spoken, (a) A 
• 17 libel, as applicable to individuals, has been * well de- 
fined (b) to be a malicious publication, expressed either in 
printing or writing, or by signs or nicturcs, tending either to 
injure the memory of one dead, or tne reputation of one alive, 
and expose him to public hatred, contempt, or ridicule. A ' 
malicious intent towards government, magistrates, or individ- 
uals, dnd an injurious or offensive tendency, must concur to 
constitute the libel. It then becomes a grievance, and the law 
has accordingly considered it in the light of a public as well as^ 
a private injury, and has rendered the party not only liable to a 
private suit at the instance of ^he party libelled, but dnswerable 
to the state by indictment, as guilty of an offence tending di- 
rectly to a breach of the public peace, (c) 

ton, 10 Johnson, 367. JjifeCuen Ludlum, 2 Harrison’s N. J. Uep. 12. In Indiana, 
charging hy words a female with incest, fornicat'ion, adultery, or whoredom, is in.'ide 
actionable without showing special damages. K. Statutes of Indiana, 1808, p.452.i 

(а) Villers v. Monsley, 2 Wils. Hep. 403. Woodard Dowsing, 2 Munn. & Hyl. 

Uep. 74. Levy v, Milne, 12 J. B. Moore’s Kcp. 418. Clement i>. Chivis, 9 Barn. & 
Cress. iJ4. Lord Churchill v. Hunt, TChitty's Kcp. 480. Cooper v. Greeley, I 
Denio, 347. Clark v. Binncy, 2 Pick. 113. Starkie on Slander, by Wendell, vol i. 
169. The law implies malice, if the publicartt)n charges an fiidividual with an iridret- 
ablCjOffenec, or exposes him to hatred, ridicule, or contempt. Mr. Hamilton, in his 
argument in the crtSC of The People v. Croswell, 3 Johns. Cases, 354, submitu d the 
following definition of a libel, in its most comprehensive sense, as being “ a ( ensorious 
or ridiculing writing, picture, or sign, made with a mischievous and malicious intenlT 
towards goveniinent, magistrates, or individuals” This delimtion of a libel wjis 
adopted by the court iu The People v. Croswell, 3 Johns. Cases, 354, and approved of 
by the court in Steele v. Soufhwick, 9 Johns. Rep. 215. ^ 

(б) 4 Mass. Hop. 168. 2 Pickering’s Rep. 115. 2 Humphrey’s Rep. 512. 5 Bin-^ 
ney, 340. 3 Harrington’s Uep. 407. 

(c) 1 Hawk. P. C. b. 1, c. 73. Foster v. Commonwealth, 8 Watts & Serg. 77. 
The malicious and unauthorized publication of any part of a letter, wilfully opened 

' Id Virginia, all words which from their usual construction and comnv)n acceptatiou 
aw'^nstrued as insults, and Jend to violence and breach of fhe peace, are made actionable^ 
aiid4o demurrer shall preclude a jt iry from passing t^^rcon. (;!ode of Va. ch. 148. 

* The plaintiff in a libel suit may recover not only coinpen'^at’on for actual pecuniary 
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But though the law be solicitous to protect every man in his 
fair fame and character, it is equally careful that tlie liberty of 
speech, ahd of the press, should be duly preserved. The liberal 
communication of sentiment, and entire freedom of discussion, 
in respect to the character and conduct of public men, and of 
candidates for public favor, is deemed essential to the judicious 
exercise of the right of suffrage, and of that control over their 
rulers, which resides in the free people of the United States. 
It has, accordingly, become a constitutional principle in this 
country, that “ every citizen may freely speak, write, and pub- 
lish his sentiments, on all subjects, being, responsible for the 
abuse of that right, and that no law can rightfully be passed to 
restrain or abridge the freedom of speech or of the press^’ 

The law of •England, even under the Anglo-Saxon line of 
princes, took seVere and exemplary notice of defamation 
as *an ofl'ence against the public peace ; (a) and in the *18 
time of*H«nry III., Bracton (b) adopted the languagt' of 
the Institutes of Justinian, and field slander and libellous writ- 
ings to be adionable injuries. But the first private suit for 
slanderous words to be met with in the English law, was in the 
reign of Edward III., and for the hi^fj^otfcnce^c^ charging another 
with a crime which endangered his lilte. (e) The mischiefs of 
licensed abuse were felt to be so extensive and so incompatible 
with the preservation of peace, that several Acts of Parliament, 
known as the statutes de scandalis rnagTiatum, were passed to 
suppress and punish the propagation of false and malicious 
slander, (d) They* are said tb have been declaratory of the 


by 11 person to whom it was not addressed, or the wilfully oponinj^ or jcadinj; the 
same l)y any such person not authorized so to do, is declared to be a iniMlemeanor. 
New Vojk Revised Statutes, vol. ii. p. GU5, sec. 27, 28. 

2 lust. 227. 

(b) lilli. 3, Dc Actionibiis, cli. iv. 

^ {c) 30 Ass. 29. I^eves, History of the English Law, vol. iii. p. 90. 

{d) Statutes of 3 E. I., 2 R. II., and 12*R. II. ^ 

loss, but also for mental snfrcrinc, the cirSumstance.s of indignitw under which the injtiry 
was done, the public di.sgrace inriicted, and othej- actual discomfort, and this whether the 
wrong wjis wanton, or done believing the charges published to be true. Exemplary tmd 
vlaSictive damages may be allowed by a jury in cases of |jbel, where the wrong Was 
wantonly committed, and with actt^l malice and iiit< 3 it»to injure. Fry v. 

Ducr, (N. Y.) 247. Crainer i\ Noonan, 4 Wise. 281. ^ ^ 
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common law, (a) and actioris of slander were slowly but grad- 
ually multiplied between the time of Edward IIL and the reign 
of Elizabeth, (b) when they had become frequent. Tiie remedy 
was applied to a variety of cases ; and in a private action of 
slander for damages, and even in the action of scandalum mag- 
naium^ the defendant was allowed to justify, by showing the 
truth, of the fact charged ; for if the words were true, it was 
then a case of damnum absque injuria^ according to the just 
opinion of Paulas, in the civil law. (c) But in the case of a 
public prosecution for a libel, it became the established prin- 
ciple of the English law, as declared in the Court of Star Cham- 
ber about the beginning of the reign of James L, [d) that the truth 
of tho libel could not be shown , by way of justification, because, 
whether true or false, it was equally dangerous to the 
*19 public peace. The same * doctrine remains in England 
to this day unshaken, and in the case of The King v. Bur- 
dette (e) it was held that where a libel imputes to <.ot^ers the 
commission of a triable crime,^the evidence of the truth jvas in- 
admissible, and that the intention was to be collected from the 
paper itself, unless explained by the mode of publication, or 
other circumstancjgs ; and/liat if the contents were likely to pro- 
duce mischief, the defertdant must be presumed to intend that 
which his act was likely to produce. The liberty of tlie press,’’ 
as one of the judges in that case observed, “cannot impute 
criminal conduct to others, without violating the riglit of char- 
acter, and that right can only be attacked in a court of justice, 
where the party attacked has a*^fair opportunity of defending 
himself. Where vituperation begins, the liberty of the press 
ends.” Whether the rule of the English . Ihw was founded on 
a just basis, and whether it v*as applicable to the free press and 
free institutions in this country, has been a question extensively 
and laboriously discussed in several cases which have been 
brought before our American tribunals. , ^ ^ 


fv(a) 2 Mod, Hep. 161^165. 

(6) 4 Co. 12-20. 

‘(c) 1% 47, 10, 18. ,, 

{d) Do Libellis fam08is^5 Co. 125. Hadson^s Treatise on the Star Chamber, pidth 
llshed in 2d vol. Collec. Jurid.o 
(e) 4 Bamew. & Al^. Hep. 95^ 
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In the case of The People v. Crifswell^ (a) which came before 
the Supreme Cotirt of New York in 1804, and was argued at 
the bar with very great ability, the court were ecpially divided 
in opinion on the point, whether, on an indictment for a libel, the 
jury had a right to determine the law and the fact under the 
direction of the court, as in other criminal cases, and whether 
the defendant was entitled to give in evidence to the jury the 
truth of the charges contained in the libel. In the Court of 
Appeals in South Carolina, in 1811, the court unanimously de- 
cided, in the case of The State v. Lehre^ (6) that by the English 
common law it was settled, on sound principles of policy derived 
from the civil law, that the defendant had no right to justify the 
libel by giving the truth of it in evidence. The court, in 
the learned * and able opinion which was delivered in that *20 
cas(‘, considered that the law, as then declared, was not 
only the law of England, but probably the law of all Europe, 
and moi?t of the free states of America. The same question 
has bo^n frequently discussed in Massachusetts. In the case 
of The Commonwealth v. Chase, (c) in 1808, it was decided that 
the publication of a libel maliciously, and with intent to defame, 
was cloarly a public offence, whethB;^ the libel be true or not ; 
and the rule was held to be founded oli*^ound principles, indis- 
pensable k) restrain all tendencies to breaches of the peace, and 
to private animosity and revenge. The essence of the offence 
consisted in the malicious intent to defame the reputation of 
another; and a man may maliciously publish the truth against 


{a) 3 Johns. Cas. 337. * The legislature of New York, in April, 1805, piisscd a 
deelanitory law, that on indictment or inforjj^tion for a libel the jury hml the right 
to determine the law and the fact, under the aircction of the court, as in other crim- 
inal Vases; and that the defendant upon the trial might give in cvidciue, in his 
defence, the truth of the matter contained in the publication. The Act as to tlie 
forgricr part of it was taken from the English statutes of 32 Geo. III. c. 60. Sec, also, 
^he j)rovision on this subject in the Amended Constitution of New York, p. 22. 
The English Court of Q. B.,in Bn}di8 v. Lawrence, 11 Adolph. & Ellis, 920, held the 
practice under the seat, of 32 Geo. IIJ. to be, that the judge left it to the Jury to say 
whether, under all theecircumstances, the publication ambunted to a libel, 'rto 
judge may, but he is not bound to give hiis ophiion. He acts in his discretion. Sue, 
' aUa, Kdlrman v. Ives, 5 Barnew. & Al<f. 642, to the same point. 

(b) 2 Rep. Const. Court, (l*st series,) p. 809, • 

(c) 4 Mass. liep. 163.^ State {;.^amham, 9N. lf‘Eiep.34, S. P. 
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another with the intent to defame his character, and if the pub- 
lication be true, the tendency of the publicatic/n to inflame the 
passions, and to excite revenge is not diminished. But though 
a defendant on an indictment for a libel cannot justify himself 
for publishing the libel, merely by proving the truth of it,^ yet 
he may repel the criminal charge, by proving that the publica- 
tion was for a justifiable purpose, and not malicious ; and if the 
purpose be justifiable, the defendant may give in evidence the 
truth of the words, when such evidence will tend to negative 
the malicious intent to defame, {a) The same question was 
again agitated and discussed before the same court, in 1825, in 
the case of The Commonwealth v. Blanding^ {b) and the court 
strongly enforced the doctrine of the former case, that, as a gen- 
eral rule, the truth of the libel was not admissible in evidence 
upon the trial of the indictment ; and this principle of the com- 
mon law was declared to be founded in common sense and 

t 

common justice, and prevailed in the code of evci«y (?ivilized 
country. It was further held,^ that whether in any particular 
case ^such evidence be admissible, was to be determined 
*21 * by the court ; and if admissible, then the jury were to 

determine v^ther tjh^ publication was made with good 
motives and for justifiKifle ends. The same rule, that the truth 
cannot be admitted in evidence on indictment for a libiil, though 


(a) Giving the nam<J of the author to oral slander at the time of its repetitiun is no 
juRtifleation iw this country, in au action of slander. Mapes v. Weeks, 4 Wcndeirs 
Hep. 659. Inman v. Foster, 8 Id. 602. Dole v. Lyon, lO^hns. Rep. 447. Trent 
V. Baowning and wife, 4 Conn. Rep. 408. This seems to bo the better opinion also 
of Mr. Starkie, in his Treatise on Slander and Libel, vol. u 300, Wendell’s ed. 1843 ; 
ajid of Knglish judges in the more recent cases. Ilolroyd, J., and Best, J., in Lewis 
V. Walt(M*, 4 B. & Aid. 613-615. Best, (h. J., in Do Crespigny v. Wellesley, 5 Bing- 
ham, 392. Though it was otherwise in England until- recently. Davis u. L^wis, 

7 Term Rep. 17. Maitland v. Goldney, 2 East, 426, and so held in S. Carolina, in 
Miller v. Kerr, 2 McCor(Ts Rep. 285. Nor is it any defence, cither in Ei/gland or • 
America, an action for a libel. Dole v. Lyon, ut supra.* Runkle v. Meyer, % 
3 Veates’s Penn. Rep. 518. See Wendell's edition of Starkie on Libel, Int. 24, and 
vol. i. 301, note. * 

(b) 3 Pick. Rep. 304. « 


1 It is nojmiijicaiim of a [ibel that the author names Ips informant, or that he did fioi ' 
expect his words to be believe^. iTohnston e. Lance-7 Iredell, R. 448. Hatch r. Pottef, 
2 Gil. R. 726. 
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it may he in a civil suit for dantages, has been adjudged in 
Louisiana; (a) and the weight of judicial aulhorily uiidoubtodly 
is, that the English common-law doctrine of libel is thti com- 
mon-law doctrine in this country, in all cases in which it has 
not been expressly controlled by constitutional or legislative 
provisions. The decisions in Massachusetts and Louisiana 
were made notwithstanding the constitution of the one state 
had declared, that “ the liberty of the press ought not to^be 
restrained,” and that the other had said that “ every citizen 
might freely speak, write, and print on any subject, being re- 
sponsible for the abuse of that liberty,” Those decisions went 
only to control the malicious abuse or licentiousness of the 
press, and that is the most efiectiial way to preserve its fi^edom 
in the genuine* sense of the constitutional declarations on the 
subject. Without such a check, the press, in the hands of evil 
and designing men, would become a most formidg,ble engine, 
and as ijfiighty for mischief as for good. Since the decision in 
1825, ijie legislature of Massachusetts have interposed, and by 
an Act passed in March, 1827, have allowed the truth to be 
given in evidence Jn all prosecutions for libels, but with a pro- 
viso tlrat such evidence should not *be a jiiRt^cation, unless it 
should be made satisfactoriiy to appeai^Trpon the trial, that the 
matter cl^arged as libellous was published with good motives 
and for justifiable ends, 

'J'lu* constitutions of several of the United States have made 
special provision in favor of giving the truth in evidence in 
public prosecutions for libels, ‘ In the constitutions of Pennsyl- 
vania, Delaware, Tennessee, Kentucky, Ohio, Indiana, • 
*and Illinois, it is declared, that in prosecutions for libels *22 
on men in respect to their puWhc official conduct, Ihe 
truth may be given in evidence, when the matter published 
was proper for public information. (6) In the constitutions of 
^Mississippi and^Missouri, the extension of the right to ^ve the 
truth in evidence is more at large, and applies to all prosecu- 
tions or indict^nents for libels, without any qualifications an- 


Territory v. Nugent, Chrisiy^s Dig, of Louisiana Decisions, tit. Ev. No. 161, 
(h) In Tennessee, the truth*is as much an absolute justification on indictment as in 
actions for libels. Statiy;e, ls()5, fli. 6. 

VOL. I. 54 
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nexed in restraint of the pritilege ; and an Act of the legislature 
of New .Terst^y, in 1799, allowed the same unrestricted privilege. 
The legislature of Pennsylvania, in 1809, (a) went far beyond 
their own constitution, and declared by statute, that no person 
should be indictable for a publication on the official conduct of 
men in public trust ; and that in all actions or criminal prosecu- 
tions for libel, the defendant might plead the^truth in justifica- 
tion, or give it in evidence. The decision of the Court of 
Errors of New York, in lliorn v. Blanchard^ (b) carried the tol- 
eration of a libellous publication as a privileged communication 
to as great an extent as the Pennsylvania law ; for it appeared 
to be the doctrine of a majority of the court, that where a per- 
son petitioned the council of appointment to remove a public 
officer for corruption in office, public policy would not permit 
the officer libelled to have any redress by private action, whethe^r 
the charge was true or false, or the motives of the petitioner 
innocent or malicious. The English law on this poiiet geems to 
be founded in a juster policy. ' Petitions to the king, or to par- 
liament, or to the secretary at war, for the redres^^ of any griev- 
ance, are privileged communications, and not actionable libels, 
provided the pet^j^ion be nfade in good faith, and the privilege 
be not abused ; but appear that the communication was 
made maliciously, and without probable cause, thee, pretence, 
under which it is made, aggravates the case, and an action 
lies, (r) The constitution of New York, as amended in 1821, 


(qj Commonwealth v. Duane, 1 Biiiiiey's Rep. GOl. 

(6) SJohns. Hop, 508. 

(c) Fail-man v. Ives, 5 Bam. & Aid. Rep. 642. Best,*J. Woodward v. Lander, 
6 Can-. & Bayne's Rep. 648. All communications made in the discharge of duty, 
public or private, legal or moral, are in England, if made honestly and without 
malice, protected ; as, for insuince, in speaking or writing j*especting candidutesj for 
office, or giving answers to confidential inqnirics, or fair criticisni on the prpductions 
of an author. Duncomhe v. DanicII, 8 Carr. & Payne, 222. ^^arr w. Jolly, 6 Td. 
497. Harwood v. Astley, I B. & Puller, 47. Starkio on Slander, vol. i. Prcl. Dis-^ 
course, 83, 84. Vol. i. 262-267. Sir John Carr v. Hood, 1 Camp. N. P. 354, ii. 
Sf>anc Knight, 1 Moody & Malkin, 74. Starkio, wt swp. pp. *269-288-290, Amer. 
edit. Privileged commnnications are those made by counsel and others in the regular 
course of justice j but, to bo protecteif, tb^y must be pertinent and material to the 
matter in controversy. Gilbert w. The People, 1 Denio, 41. There have bben con- 
tradictory decisions in Atnery;a^n the subject of j^civilcgcd communications*, but the 
cases of<Mayrant v. Richardson, 1 Nott & M'Cord, 347, Qommonwcalth v. Clapi^, 
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is a little varied in its language *from those pro vis- *23 
ions which hav« been mentioned, and is not (piite so 
latitudinai-y in its indulgence as some of them. It declares, 
that “ in all prosecutions or indictments for libels, th(i truth may 
be given in evidence to the jury ; and if it shall appear to the 
jury that the matter charged as libellous is true, and was pub- 
lished with go6(f motives and for justifiable ends, the party 
shall bo acquitted,” ^ These provisions in favor of giving the 
truth in evidence, are to be found only in those constitutions 
which have been promulgated long since our Revolution ; and 
the current of opinion seems to have been setting strongly, not 
only in favor of erecting barriers against any previous restraints 
upon publications, (and which was all that the earlier sages of 
the Revolution* had in view,) but in favor of the policy that 
would diminish or destroy altogether every obstacle or respon- 
sibility in the way of the publication of the truth. ^The subject 
is not v^tkout its difficulties, and it has been found embarrass- 
ing to preserve equally, and in jifst harmony and proportion, the 
protection %vMch is due to character, and the protection which 
ought to be afforded to liberty of speech and of the press. These 
rights»are frequently brought into dangerous, collision, and the 
tendency of measures in this country^ftrs t)een to relax too far 
the vigilance with which the common law surrounded and 
guarded character, while we are animated with a generous anx- 
iety to maintain freedom of discussion. The constitution of 
New York makes the facts in every possible case a necessary 


4 Muss. Rep. 163, O'Donaghue M’Govcrn, 23 Wendell, 26, and The Stable v. 
Burnham, 9 N. II. Rep. 34, are in conformity with the English rule, and this is the 
better and more authoritative American doctrine.® See Starkie on Slander and Li- 
bel, vol. i. 172 and 219, Amcr. edit. 1843, note by Mr. Wendell. As to the question 
of probable cause on indictments for a malicious prosecution, it was settled in the 
Excheqj^r Chamber in England, on error from the Q. B., that it was the province of 
^the jury to decide on the existence of*fa<it8, and for the court to determine whether 
the facts, if proved, constituted probable cause. Pan ton v, Williams, 2 Adolj)h. & 
Ellis, N. S. 169. 


f 

t The same provision, in hwe verba, is emb^ed in the constitution of New York, 
adoptoT ill 1846, exceiil tliat ^le word criminal is inserted^ so as to make it read “ in all 
cnminal prosecutions.” ^ 

2 Van Wyck v. Gutliri|j, 4 Duer, (N. Y.) 268. Rovis v. Smith, 86 Eng, Law. & Eq. 268, 
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subject of open investigatioft ; and however improper or unfit 
those facts may be for public information, und diowever painful- 
or injurious to the individuals concerned, yet it would seem that 
they may, in the first instance, be laid bare before the jury. The 
facts are to go to them, at all events ; for the jury are to deter- 
mine, as it shall appear to them^ whether the motives of the libel- 
ler were good, and his end justifiable. ^ 

The Act of Congress of the 14th of July, 1798, made 
* 24 it an * indictable offence to libel the Government, or Con- 
gress, or the President of the United States ; and made 
it lawful for the defendant, upon the trial, to give in evidence in 
his defence, the truth of the matter contained in the publication 
charged as a libel. This Act was, by the terms of it, declaratory^ 
and was intended to convey the sense of Congress, that in pros- 
ecutions of that kind it was the common right of the defendant'' 
to give the truth in evidence. So, the case of The People v, 
Croswelly in New York, was followed by an Act of <thp legis* 
lature, on the 6th of April, 1806, enacting and declar4ng'y that in 
every prosecution for a libel, (and which included public and 
private prosecutions,) it should be lawful for the defendant to 
give in evidence ii^his defence the truth of the matter charged ; 
but such evidence wasFisSt to be a justification, unless, on the 
trial, it should be made satisfactorily to appear that the matter 
charged as libellous was published with good motives and for 
justifiable ends, and this was the whole extent of the doctrine 
which had been claimed in favor of the press in the case of The 
People V. CroswelL * * 

There appears to have been some contrariety of opinion in 
the English books on this point, whether a ’defendant in a pri- 
vate action upon a libel could be permitted to justify the charge 
by pleading the truth. But the prevailing and the better opin- 
ion is, that the truth may, in all cases, be pleaded by way of 
justification, in a private action for damage^, arising firom^ 
written or printed defamation, as well as in an action for slan- 
derous words, (a) The ground of^ the private ^action is the 


(a) Ch. J., 1 1 Mod. Rep. 99. 3 Blacks. Com. 125. Buller's N. P. 8.*' J’An- 
lOn v; Btewart, 1 Term Rep. Jif4^ 1 Starkie on*i{^l!in(UT and Libel, Wendell’s edit. 
L849, p. 210, note. In Massachusetts, a statute passed in Mar(di, 1827, not only allows 
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injury which the party has sustained, and his consequent 
* right to damagets as a recompense for that injury ; but * 25 
if the charge, in its substance and measure, be (ru(‘ in 
point of fact, the law considers the plainlilY as coming into court 
without any equitable title to relief. And yet it is easy to be 
perceived, that in the case of libels upon private character, greater 
strictness as to allowing the truth in evidence, by way of jus- 
tification, ought to be observed than in the case of public 
prosecutions ; for the public have no interest in the detail of 
private vices and defects, when the individual charged is not a 
candidate for any public trust ; and publications of that kind 
are apt to be infected with malice, and to be very injurious to 
the peace and happiness of families. If the libel was luade in 
•order to expose to the public eye personal defects, or misfor- 
tunes, or vices, the proof of the truth of the charge would rather 
aggravate than lessen the baseness and evil tendency of the 
pubiicajio*! ; and there is much justice and sound policy in the 
opinioy, that in private as well afe public prosecutions for libels, 
the inquiry should be pointed to the innocence or malice of the 
publisher’s intentions. The truth ought to be admissible in evi- 
dence»to explain that intent, and not in every instance to justify 
it. (a) The guilt and the* essential gufi^mTl of action fqr defa- 
mation consists in the malicious intention ; and when the mind 


the triith to be pleaded by way of justification in all actions for libels, as well for 
oral hliindor, but every inference to be dr^wnfrom sucli a pica in admission of the fact 
of i)iiblication, or of malice, if the pica be not proved, is destroyed. Tlie statute 
afl'ords facility and encouragement to the plea. This statute is said to have ^eon 
passed in consequence of decision of the Supremo Court of Massachusetts, in the 
case of Jackson v. Stetson and wife, 15 Mass. R. 48, that a plea of jubtijinttion^ ac- 
companying the general issue^ was j)roof of the speaking of the words, and that if the 
defftidant failed to establish it hy proof, the plea was evidence of malice. The statute 
has heen^said to be only declaratory of the common-law rule, and it is undoubtedly 
just and true, that a failure to prove the plea of justification will not deprive the de- 
Tfendant of the right of adducing such evidence in mitigation of damages 'itnder the 
general issue, as wonld have been admissible if a plea of justification had not accom- 
panied it. Starkie«n Slander and Li|^el, vol. i. Araer. edit. 1843. Int. by Wendell, 
pp. 49-55. Putting a plea justification of a charge, afid failing, is cvidenc^of 
malice and aggravation of damages. Warwick v. Poulkes, 12 Meeson and Welshy, 
505. Matson u. Buck, 5 Co wen, 499. 

(a) Vinnius in Inst. 4, 4. f. EtUn. Review, vol. xxvif. pp. 102, 142, vol, xxxvii. 
p.207. • • 
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is not in fault, no prosecution can be sustained, (a) On 
* 26 the other * iiand, the truth may be printed and published- 
maliciously, and with an evil intent, and for no good pur- 
pose, and wlien it would be productive only of private misery, 
and public scandal and disgrace, (b) 

(a) Wo have a remarkable illuvStration of this principle in a decision cited by Lord 
Coke, when at the bar, aTid ftrjj;iiin^ the case of Brook v. Montague, (Cro. Jac. 91.) 
A preacher, in his .sermon, recited a story out of Fox's Martyrology, of one Green- 
wood, as being a very wicked man and a persecutor, who died under signal visitations 
of God's displeasure. The preacher intended to show, by that example, the judg- 
ment of Providence upon great sinners ; but he was totally mistaken as to the faet, 
for Greenwood was not dead nor diseased, but present at the preaching of tlie sermon. 
He brought his actipn for the defamation; and the court instructed the jury, that the 
defendant, having read and delivered the words as matter of history, and without any 
evil intimtion, was not liable in damages. 

(h) Though the plaintiff, in an action for a libel, makes the usual but unnecessary 
averment in the dechiratiou, of his general good credit and character, the defendant 
cannot go into pVoof of his general bad character, by way of mitigation of damages, 
or in support of averments in his pica to tjiat elfcct. Nor can the plaintiff’, in order 
to rebut the defence, go into evidence of his general good character, when the same is 
not impeached. Cornw'all v. Richard.son, Ryan & Moody, 305. iitow v. Converge, 

3 Conn. Rep. 326. Matthews Huntley, 9 N. II. Rep. 146. A plaintiff’ cannot be 
expected, and ought not to be required to go into proof of so general a nature, and 
his good character is always presumed in law, unless by evidence of purticufilr facts, 
fairly and specifically put iiWWtie, that pre.suifiption bo negatived. Baron Wood 
vindiciited this rule with great energy and ofteot, in Jones v. Stevens, 1 1 ji^rice’s Rep. 
235 ; and the case of The Earl of Leicester v, Walter, 2 Campb. N. P. Rei). ‘if) I, was 
overruled by the Court of Exchequer, 

In England, the defendant in an action of slander, may give in evidence, under the 
general issue, any defence except that which amounts to a justification of the charge, 
as, for instance, the truth of it, and the statute of limitationf. Introduction, pp. 26, 
27, to 1 Starkie on Slander and Libel, jiiid the noteS to vol. i. pp. 402 to 406, by Mr. 
Wentiell, the learned editor of the American edition. The defence of privileged com- 
munications may be given in evidence, and need not be s^tocially pleaded when it 
goes to show no malice, and the question of malice is a question of fact for a jury. 
Lillie u, l^ricc, 5 Adolph. & Ellis, 645. The facts ought not to be specially pleaded 
in bar as a justification, when they do not amount to it on the face of the pica ; Tor 
whether the libel was with or w'ithout malice, cannot appear in the pleadinj^s, and is 
matter for a jury. Turrill o. Holloway, 17 Wendell, 426. 8. C. 20 Id. 383. 8ce I 

Starkic^ Rt. pp. 27*-35, 38-49. The cases of Cooper v. Barber, 24 Wendell, 105, and' 
Coopery. Weed and others, cited by Mr. Wendell in his interesting Introduction to 
his edition of Starkic, I apprehend *were not ct»rrcctly decided, s# far as evidence of 
the matters contained in* the notice annexed to the plr'ias was not permitted to go to 
the jury, to explain, mitigate and repel !he inference of malice. The observations of 
Mr. "^endeU on those cases appear to be well founded, and, unless the jury ale per- 
take cognizance 6f th| question of i^iee, and of all the circumstances 
atjl^i^^njg the publication^ grievous injustice may be^nfiicted upon a defendant. 
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(3.) Of personal liberty ami secwity. 

. 1. Writ of habeas corpus. The right of personal liberty is 
another absolute right of individuals, whicli lias long been a 
favorite object of the English law. It is not only a (^onstitu-. 
tional principle, as we have already seen, that no pea-sou shall 
be deprived of his liberty without due process of law, but effect- 
ual provision is ifiade against the continuance of all unlawful 
restraint or imprisonment, by the security of the privilege of the 
writ of habeas corpus. 

Every restraint upon a man’s liberty is, in the eye of the law, 
.an imprisonment, wherever may be the place, or whatever may 
be the manner in which the restraint is effected, {a) Whenever 
any person is detained with or without due piK)cess of law, 
unless for treason or felony, plainly and specially expressed in 
^hc warrant of commitment, or unless such person be a convict, 
or legally charged in execution, he is entitled to his writ of 
habeas ^oifpus. It is a writ of right, which every person is en- 
titled to, ex merito justicice ; {b) •but the benefit of it was, in a 
great degree, fjluded in England, prior to the statute of Charles 
IL, as the judges only awarded it in term time, and they 
assnnied a discretionary power of awarding or refusing 
it. (c) ^ The explicit and peremptory«l*pf8visions of the * 27 
statute qf 31 Charles II.' c. 2, restored the writ of habeas 


In 1843 the statute of 6 and 7 Vic. c. 96, was passed for the amendment of the law 
of dcfaiiiation and libel. It provided that in actions for defamation, the trurh of the 
matters charged should jjot be a defence^ unless it were proved, also, that the publica- 
tion was for the public benefit, and that the defendant might give his apology in evi- 
dence in mitigation of damages. * • 

(a) 2 Inst. 589. Words may constitute an imprisonment, if they impose a restraint 
upon the person, and he be accordingly restrained and submits. Ilomcr o. Battyn, 
Buller’s N. P. 62. Pike v. Hanson, 9 N. H. Ucp. 491. 

( 4 ) 4 Inst. 290. * 

(c) 3 Biilst. Rep. 27. The writ of habeas corpus had been, in England, from the 
time of Iftiagna Charta, a matter of right, but generally and fatally disregarded in 
^oses relating to tho*govcrnment. The illegal and arbitrary imprisonm'.iats by tho 
privy council and crown ofiicers under Elizabeth gave rise to an impressive address 
from the common-\^w judges, in 1591, to Chagcellor Hatton and Lord Burleigh, 


1 The writ of habeas carpus is not so far a wrft of right that tho -court may not rofuad to 
iswo ilij when it appears, upon tho face of the petition, that tho party detained will not 
bo entitled to a discharge, if brought before the court. Simses case, 7 Cush* 285 ; Passmore 
Williamson’s cose, 20 Peuu. 1. * , ^ • 
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corpus to all the efficacy to t<rhich it was entitled at common 
law, and which was requisite for the due protection of the lib-^ 
erty of the subject. That statute has been reenacted or'adopted^ 
if not in terms, yet in substance and effect, in all the United 
States, (a) The privilege of this writ is also made an express 
constitutional right at all times, except in cases of invasion or 
rebellion, by the constitution of the United Slates, and by the 

constitutions of most of the states in the Union. The citizens 

« 

are declared, in some of these constitutions, to be entitled to 
enjoy the privilege of this writ in the most “ free, easy, cheap, 
expeditious, and ample manner;” and the right is equally per- 
fect in those states where such a declaration is wanting. The 
right of delivemnee from all unlawful imprisonment, to the full 
extent of the remedy provided by the Habeas C(frpus Act, is a 
common-law right; and it is undoubtedly true, as has been' 
already observed, (b) that the common law of England, so far 
as it was applicable to our circumstances, was brought pver by 
our ancestors, upon their emigrdtion to this country. Thf Rev- 
olution did not involve in it any abolition of the common law. 
It was rather calculated to strengthen and invigorate all the just 
principles of that l^w, suitable to our state of society and,juris- 


complaining of them ill just and manly terms. Anderson’s Kep. vol. i. p. 297. Mr. 
llallam, in his Constitutional History of England, vol. i. pp. 317-^20, gives, from an 
original manuscript in the British Museum, a more full and correct copy of this re- 
markable document, so lionorable to the judge.s of the common-law courts. Hut 
afterwards, in 1627, when certain knights wcr(ji imprisoned by the special command of 
the king, for not yielding to the forced loan, the Court of K. B. refused to bail or dis- 
char|^ them upon habeas empus, though no cause, other than the king’s command, was 
returned. * 

(«) See, for instance, the Habeas Corpus Act in Massachusetts of 16th March, 1785, 
and Mas^clmsctts Revised Statutes, 1836, part 3, tit. 4, ch. Ill; the Habeas Corpus Act 
of South Carolina of 1712, and referred to in 2 Bay, 563, and 2 S. C. Rep. p. G98 ; the 
Habeas Corpus Act of North Carolina, R. S. 1837, vol. i. p. 314; the Habeas Corpus 
Act of Pennsylvania of IStli Feb. 1785, and referred to in 1 Binncy, 374; the Habeas 
Corpus A«l of New York of 1787 and 1801 ; the Habeas Corpus Act of New Jersey of^ 
1795 ; the Habeas Corpus Act of Ohio, Statute Law^ of Ohio, 1831, and of Connecti- 
cut Revised Statutes of Connecticut, 1821, and. Statutes of Conneeticut, 1838, p. 336 ; 
Oraijiance of Congress of July 13, 1787^ for the govejininent of the territory of the 
United States northwest of the river Ohio. Territorial Act of Michigan, of April 12, ‘ 
1827. The Halms Corpus Act of Indiana, 1838. The Habeas Coppus Act of Arkfwi- 
sas, R.^^tatutes, p. 434. 

(6) vol. i. p. 342. 
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prudence. It has been adopted or declared in force by 
*the constitutions of some of the states, (a) and by stat- *28 
ute in others ; (b) and where it has not been so explicitly 
adopted, it is nevertheless to be considered as Wm law of the 
land, subject to the modifications which have been suggested, 
and to express legislative repeal, (c) We shall, accordingly, in 
the course of these lectures, take it for granted that the common 
law of England, applicable to our situation, and governments, 
is the law of this country, in all cases in which it has not been 
altered or rejected by statute, or varied by local usages, under 
the sanction of judicial decisions. 

The substance of the provisions on the subject of the writ of 
habeas corpus^ may be found in the statute of ^1 C'hstles II. 
c. 2, which is the basis of all the American statutes on the sub- 
ject. The statute of New York, of 1787, was a literal transcript 
of the English statute, and the Habeas Corpus Act^ in the sub- 
secpienl^ revisions of the New York statute code, in 1801 and 
1813, was essentially the same. But the New York stnlute of 
1818, {(1) (‘iilaVged the extent of the application of the writ, and 
this has been the case also in Pennsylvania, (e) It gave to the 
office?, before whom the writ was returnj^, authority to revise 
the cause of commitment, ind to exairifne into the truth of the 
facts alleged in the return. The English statute of 56 Geo. III. 
c. 100, conferred the like power. By the New York Revised 
Statutes, which went into operation on 1st January, 1830, all 
the statute provismns on the subject of the writ of habeas cor- 
pus were redigested, and some material amendments, and more 
specific directions added. Instead of referring to the English 
statute of Charles II., we will take notice of the sub- 
stance of the revised statute *of New York, and which, * 29 
no* doubt, contains equally the substance of the statute 
provisipns on the subject in every state of the Union, (for they 


(а) Constitution? of New York, Jersey, aiJd Ohio. , 

(б) Peiinsylyania and Virgfhia. See, also, siz/^ra, vol. i. 472. 

(c) 2 N. Hamp. Rep, 44. Marshall, tJh. J., in Livingston v, Jefferson, 4 Hfilrs 
L.*J. fs. 

(d) Sess. 41,ch. 277. 

(e) I Binney, 376. • 
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are all taken from the same ‘source,) with the remedy and the 
sanctions somewhat extended.' 

All persons restrained of their liberty, under any* pretence 
whatsoever, are entitled to prosecute the writ, unless they be 
persons detained : (1.) By process from any court or judge of 
the United States having exclusive jurisdiction in the case.^ 
(2.) Or by final judgment or decree, or execution thereon, of 
any competent tribunal of civil or criminal jurisdiction, other 
than in the case of a commitment for any alleged contempt, (a) 
The application for the writ must be to the Supreme Court, or 
chancellor, or a judge of the court, or other officer having the 
powers of a judge at chambers; and it must be by petition in 
writing, signed by or on behalf of the party ; and it must state 
the grounds of the application, and the fact must be sworn 
to. (6) ^ The English statute dtd not require the petition to be' 
verified by l^he oath of the applicant. The penalty of $1,000 
is given in favor of the party aggrieved, against every, officer, 
and every member of the court^ assenting to the refusal, any 
court or officer authorized to graniffhe writ, shall refuse it when 
legally applied for. (c) The penalty for refusal to grant the 


(a) York Revised SuSufes, vol. ii. p. 563* sec. 21, 22. 

(h) Ibid. sec. 23, 25, • 

(c) Ibid, sec, 31, The /Tabexis Corpus Act in Illinois confines the liability of the 
judge to a penalty, for refusing to issue a writ of habeas corpus when legally applied 
for, to a “corrupt refusal.” Revised Laws of Illinois, edit. 1833, p. 327. The stat- 
ute law of Connecticut is silent as to any penally upon any court or judge who docs 
not grant the writ. It only declare*: it to hoVhe duty of the Sourt or chief justice, on 
due api)lieation and afiidavits, to allow the writ. Statutes of Connecticut, 1838, p. 
336. The Habeas Corpus Act of Virginia and of North Carplina is a transcript of the 
English statute, and confines the remedy for a refusal by the judge of the writ in va- 
cation time, to an action hy the party aggrieved. R. C. of Virginia, p. 328. N. C. 
R. S. vol. i. 315. So <loes the statute of New Jersey of 1847, p. 290. The Habeas 
Corpus Act of Mi.s.sissippi makes the refusal or neglect of any judge or judges to 


1 The dtfleront character of the writs of habeas corpus at common law, and by statute,*^ 
is examined in The People v. Rose Porter, 1 Ducr, Sup. Ct. 709. 

2 The state courts have jurLsdiction concurrent with the federtyi^ courts, of a writ of 

corpus for the body of a minor enlisted fn the army. Commonwealth v. Fox, T 
Ba/rs R. 836. r , ^ 

8 ^Under the Revised Statutes of New York, authority to entertain proceedings ii| habMS 
corpus^ in the case of a wife y parated from her husband, applying for the custody of her 
minor child, is vested in the Itup’eme Court only, jad a single judge of the court, or a 
county judge, has no jutj^diction. People v, Humphrey, 24 Baibour, 521* 
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writ was, by the English statute, tonfined to the default of the 
•chancellor or judge in vacation time; whereas the penalty and 
suit for refusal to grant the writ, applies, under the New York 
Statute, to the judges of the Supreme Court, sitting in court, 
in term time. This is the first instance, in the liistory of the 
English law, that the judges of the highest common-law tribu- 
nal, sitting and acting, not in a ministerial but in a judicial 
capacity, are made responsible, in actions by private suit- 
ors, for the exercise of their discretion, according to * their * 30 
judgment in term time, (a) If the person to whom the 
writ is directed, or on whom it is served, shall not promptly 
obey the writ, by making a full and explicit return, and shall 
fail to produce the party without a sufficient exeftse, he m liable 
to be forthwith attached and committed, by the person grant; 
^ng the writ, to close custody, until he shall have obeyed the 
writ, (b) The former statute, instead of this sUmipary ren:edy, 
gave a, [Mmalty to the party aggrieved, recoverable by suit 
The j^rty suing out the writ ts to be remanded, if detained: 
(1.) By ])rocoss from any court of the United States having 
exclusive jurisdiction. (2.) Or by virtue of a final decree, or 
judgiMciit, or procc’ss thereon, of any competent court of civil 
or criminal jurisdiction. (3.) Or for**ariy contempt spe(*ialiy 
and phuMly charged, by some court or person having authority 
to commit on such a charge, and when the t ime for which the 
party may be legally detained has not expired, (c) If the 


grant the writ, a liigh misdemeanor and an impeachable oircncc. K. C. of Mississip- 
pi, 1824, p. 224. The Revised System, reported by Mr. Tray, reduces the pena! part 
of this provision to a penalty of $1,000 to the party aggrieved, but it makes the courts 
or every judge thereof assenting, liable to if. So, the R. L. of Missouri, 1835, p. 307, 
applies the penalty to any court or magistrate refusing the writ. The granting of 
a \^rit of habeas corpus is not a matter of course iu Texas. Tlio court, to ^Nliich 
applieatiyii is made, must have “ probable cause to believe that the party a]»ply- 
for the writ “ is Retained iu custody without lawful authority.^' Jordan v. State, 

14 Texas, 436. • 

(o) Sec Yates v. Lansing, 5 Johns. Hep. 282. 6 Ibid. 387, S. C., where the princi- 
ple of the English l#w on this subject is considered and recognized. The Massadm|^ 
setts Habeas Corpus Act, in thtir Revised Statutes of 1835, does not contain dea^d- 
ing penalties hanging over the courts iind judges. It docs not presume thatlfcy 
wilt, iifsucli particular cases,^more than in any other, bo wanting in their duty. 

(6) New York Revised Statute:^' vol. ii. p. 566, see, 

(c) Ibid. 567, sec. 40.« 
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party be in custody by civil ‘process from a competent power, 
he may be discharged when the jurisdiction has been exceeded^ 
or the party has become entitled to his discharge, or the process 
was unduly issued, or was not legally authorized. But no 
inquiry is to be made into the legality of any process, judg- 
ment, or decree, or the justice or propriety of the commitment 
in the case of persons detained under process of the United 
States, where the court or officer has exclusive jurisdiction ; 
nor where the party is cletained under the final decree or 
judgment of a competent court; nor where the commitment, 
made by iiny court, officer, or body, according to law, is 
for a contempt, and duly charged. The remedy, if the case 
adrnitj^ of one^ is by certiorari^ or writ of error, (a) The court 
or officer awarding the writ may, in other cases, examine into 


(rt) 568,^ see. 41. The People v, Casscl.s, '5 IIiir.s N. Y. Rep. 104. In the 
ciisc of "I'lic Cointnonwealth v. Keeper of Debtors’ Apartment, 1 Ashpicad's Penn. 
Re]>. 10, it was declared not to be compet(,‘nt, upon hahms corpus, to irupiiRi into the 
regularity of the proceedings of another competent court, nor for a single'^Judgc to 
revise the judgment of any other court. The opinion of tlie Snpr^cc* Court of New 
York, in the case of J. V. N. Yates, 4 Johns. Rep 317, was to the same effect, and 
that opiniott is supported by the Chief Justice of Pennsylvania, in the case of The 
C’oiJinnmwrjilrli r. Lccky, \t^V|^ts’s Rep. 68.^ N. Y. Revised Statutes, vol. ii. p. 5C8, 
sec. 42. If it .appears plainly, on the return ol the writ of htihras corpus, tliat the 
prisoner stands committed for a contempt adjudged against hi»o bye tlie Briti.sh 
House of (’onunons, or by any tribunal or court of competent jurisdiction, the party 
awarding t!»f writ, or before whom it is brought, cannot judge of the contempt, or 
bail the juisom r, but must immediately remand liim. The .adjudication is a convic- 
tion, and the c*ommitmcnt an execution. Murray’s case, 1 Wils. 299. Crosby’s case, 
3 Wils. 188. Hobbouse’s case, 3 B. & Aid. %20.2 * 


1 It has been licld that the court cannot look beyond the' colorable authority of the 
judge w’lio issued the warrant; and if it be found that that officer had jurisdiction of the 
process, uikI tonk ])r()i)r wdiich he deemed to be sufficient, his judgment cannot be re- 
view'ed. d’lie writ of habeas carpets is not hi its nature a writ of error or review. • 

In tli^ matter of Prime, 1 Barb. S. C. Kep. 340. Hennac v. The People, 4 Barb. S. C. 
Rep. 81. See the elaborate note, 3 Hill’s N. Y. R. 647, etseq. But*the U. S. DistHct Court 
held, In rg, Keeler, 1 Hemp. 306, that the writ of habeas cor/ms is ih the nature of a wri^, 
of error, to test the leg.'ility of the commitment. A court before which the writ’ is pend- 
ing, may go behind the warrant issued by a police justice, and inquire into the legsility of 
t /hfe commitment. People ,’?. Tompkihs, 1 Parkei*, C. R. 224, and see^People v. Martin, Id. 
18^. If the magistrate’s want of jurisdicBon appear on^che face of the proceeding.s, the 
prlstnor will be discharged. Ilorrick v. {^raith; 1 Gray, 1. 

2 A state court refused to issue a writ of habeas corpus^ upon the petition of a palcy ^ho 

had been committed for a co^itc^pt by the sentei^e of a court of the United ^States. 
Passinore Williamson’s case, 26 Penn. 1. ^ 
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•the merits of the commitment, and hear the allegations *31 

• and proof arising thereon in a summary way, and dis- 
pose of 'the party as justice may require, (a) A person dis- 
charged upon habeas corpus is not to be reimprisoned for the 
same cause ; but it is not to be deemed the same cause if he 
be afterwards committed for the same cause by the legal order 
of the court in which he was bound to appear, or in which he 
may be indicted and convicted ; qr if the discharge was for 
defect of proof, or defect in the commitment in a criminal case, 
and he be again arrested on suflScient proof and legal process ; 
or if in a civil case, or discharge on mesne process, he be 
arrested on execution, or on mesne process in another suit, after 
the first suit is discontinued, {b) And finallyf if any* person 
solely, or as t member of any court, or in execution of any 

* order, knowingly reirnprisons such party, he forfeits a penalty 

of $1,250 to the party aggrieved, and is to be deemed guilty of 
a mifecVnteanor, and liable to fine and imprisonment, (c) This 
last junovijsion is distinguished from that in any former statute 
on the subject, by applying the penal sanction to the members 
of any court acting judicially, and by making the act of reim- 
prisoMinent an indictable ottcnce. ^ • 

•This is the substance the elficaiidus remedy against the 
abuse ofrthe right of personal liberty, afibrded by the celebrated 
writ of habeas corpus. By tlic specific provisions which we 
have considered, the remedy for all unjust detention is distinctly 
marked ; and even in cases of valid imprisonment, care is taken 
that it be not unreasonably or unnecessarily protracted. Per- 
sons confined upon any criminal charge, and who shall not ftave 
been indicted, are* to be discharged within tw'ciity-four hours 
after the discharge of a grand jury of the county, unless 
satisfactory cause be shown for the delay, (d) * And pris- * 32 

oners indicted are to be tried at the next court after such 

A — ^ ^ 

(a) Ibid sec. 43-48. The Massachusetts and Connecticut Revised Statutes give 
the hko power of Atamination and Srial uh ihe*reiarn of .the writ of /la^eus 
Massachusetts Kevised StatuRis, 1835, part *3, tit. 4, ch. 111. Uc\ised btatul#^ot 
Connecticut, 1821, p. 264, and of 1838, p. 33^. ^ 

('5) IV. Y. Revised Statutci^ vol. li. 571, sec. 59. 

(c) Ibid. 571, 572, sec. 60, 64. ^ 

(d) IhuL p. 75^ sec. £6. 

VOL. X. 
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indictment found, or they wilt be entitled to be discharged, un- 
less the trial was postponed at their instance?, or satisfactory* 
cause shown by the public prosecutor for delay, (a) K there be 
good reason to believe that a person illegally confined will be 
carried out of the state before he can be relieved by habeas cor- 
pus^ i\x^ court or officer authorized to issue the . writ, may, by 
warrant, cause the prisoner and the party so detaining him, to 
be forthwith brought up (or examination, and be dealt with 
according to law. (ft) 

The Habeas Corpus Act has always been considered in Eng- 
land as a stable bulwark of civil liberty, and nothing similar to 
it can be found in any of the free commonwealths of antiquity. 
Its excellence Consists in the easy, prompt, and efficient remedy 
afforded for all unlawful imprisonment, and personal liberty is 
not left to rest for its security upon general and abstract decla-' 
rations of right. 

In addition to the benefit of the writ of habeas corfus^ which 
operates merely to remove alii unlawful imprisonme 4 )t, the 
party aggrieved is entitled to bis private action ot trespass to 
recover damages for the false imprisonment; and the party 
oflFending.and acting without legal sanction, is also lid^jle to 
fine and imprisonmeilt'^^is for a mfsdemeanor. * 

2. Writ of homine replepiando. The New York# Revised 
Statutes (c) provided for relief under the common-law writ 
de homine replegiando^ in favor of fugitives .from service in 
any other state. This writ is vexatious in its proceedings, and 
nearly obsolete, 'but it enabled tfie party suing out the writ to 
haVc an issue of fact tried by a jury. It is formally abolished 
by statute in Mississippi, {d) Though it was the only remedy 
at common law for unlawful imprisonment. Sergeant Maynard 


(a) IMd. 737, sec. 28, 20. 

(h) Ibid. 572, see. 65, 66, 67. The judges in Enfrland, in ans^wer to a question pro- 
pounded to them by*the House of Lords, held that ilie writ of hahfjis corpus extended 
only to cases of imprisonment or restraint for criminal or supposed criminal matters. 

in Lieutenant Ranil^lph’-s cas<f, before the* Circuit Court of t*he United States ia 
Vrt,inia, in 1833, it was held that the writ lay in h case of civil process issuing 
from a special jurisdiction. Am. Juftst, No. 22, p. 338. 9 Teters’s U. S. Rep. 12, 

note, S. 0. ^ 

(c) Vol. ii. p. 561. , ^ 

{d) R. C. of Mississippi, 1824, p. 224. 
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said [a) he found but one instance of it in the time of Edward 1. 

* It was formerly resorted to in Virginia, but the provision relat- 
ing to it has been repealed. The New York provision on the 
subject has been held to be contrary to the constitution and 
laws of the United States, and void in respect to slaves being 
fugitives from Ij^jor from states where slavery is lawful ; for the 
constitution and law of the United States contemplated a sum- 
mary proceeding, and a surrender on claim made, and not the 
delay, expense, and vexation of a suit and jury-trial in the courts 
of the state to which the slave had fled, (b) The Massachusetts 


(a) King v. Lord Grey. 2 Shower’s Rep. 218. ^ 

(h) Jiick V, Martin, 12 VVcndelPs Rep. 311. S. C. 14 Wendell, 507. ease, 

when before the Gourt of Errors, went olf on another point, Imt Cli, Walworth he[d 
that the Act of the state was mh’dy and that the Act of Congress of 1793, pres(M ihing 
the sumn\arv manner of seizing and delivering up fugitives from labor in other states, 
was luuonsiitutional and void. The legislature of New York, by tSe subsequent Act 
of May flth*1839, oh. 350, made an additional provision, declaring t\mt fiuf it ivea from 
justice ftom other states may be arrested uy warrant of a magistrate, and examined ; 
and if it NJitisfactorily appears tliat the crime has been committed hy the fugitive 
charged, the magistrate is to conirnit the fugitive to jail for a reasonable time, to ena- 
ble the reqni>ition for a surrender to be made. The magistrate may take bail that 
the fujfiiivc will appear and surivnder on the executive demand. If no application he 
made in a reasonable time, to be <lcsiguated in th#*v..4T^l\it or bail bond, tlm pri^oncr 
is to bo dis^diurgcd. Notice of the arrest is to be immediately given to the govern- 
ment of the other state. If the general sessions of the jieacc he held in the interme- 
diate lime, they have jun.sdietion given them over the whole subject.^ Again, by 
Act of May 6th, 1840, ch. 225, provision is ma<lc that the claim to the sorvices of 
alleged fnyitives from service or labor in another state, and their identity, and the fact of 
the escape shall, upon ^he return of th^ wo it of habeas corpus duly issued to arrest the 
fugitive, he determined by jury on summary process. See Constitution U. S. art. 4, 
sec. 2^ No. 3. Act of Congress, Feb. 12ih, I793,'ch. 7.'^ • 

1 It should appear before making the arrest, by a complaint in writing on oath, that a 
ci^mc has bfeon committed in the foreign statg? that the accused has been charged in that 
state with the commission of such crime, and that he has fled from such state and is found 
here. lii the matter of Heyward, 1 Sandf. (Law) R. 701. 

2 It was hehl in Iteminon v. People, 26 Barbour, (N. Y.) 270, that this pi’ovision of the 
constitution is confined to persons held to service or labor escaping from Aie state to 
another, and does not extend to the case of a pei'son brought v<*lunturily by his master 
into another state, •and that by a stalwte of Ncw*York, (Rev. Stat. part 1, c. 20, tjLTJ 
slaves brought into New Yorkifrom a slave state, solely for tlfe purpose of there bej^fpur 
on board of a vessel to be carried to a «lir«e*8tate, become free immediately upi^ Mieir 
airivwl in New York. This ease was affirmed by the Court of Appeals, three Jmlges out 
of eight dissenting. CIerke,*J., held the statute to bo coiWrary to the ooustitutiou of the 
United States. Comstock and S^den, JJ., without ^nfing to any positive conclusion as, 
to the constitutionality ^f the statute, held, that It was contrarj^to the principles of comity 
and justice, which ought to regulate intercourse between the several states. And in Sid- 
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Statutes, (a) in 1835, made special provision for the writ, and 
gave it whenever any person was restrained of his liberty, or 
held in duress, unless by virtue of some lawful process issued 
by competent authority ; and if it should appear, by the return 
of the writ, that the defendant eloigned the plaintift’^s body, the 
latter was to be entitled to a writ of capias in withernam to take 
the defendant’s body. (6) 

(a) Part 3, tit. 4, c. 111. The provision was so reported by the oomniissionors for 
the revision of the statute law of Massachusetts, but it was eventually struck out, and 
the writ de homine replegiando abolished. Revised Statutes of Massachusetts, sec. 38t 

(/)) The comm issionens admitted that the writ of furnished so coinpleto 

and edectual ii remedy for all cases of unlawful imprisonnient, that the other writ was 
seldom ui^vd. They.tliought, how'cver, that it might be convenient and even neces* 
sary, when a person was seized without legal process, as an apprt;ptice or servant, or 
ac Itcld to labor or service in another state, or as the principal for whom anotlicr is ^ 
hail. This writ of personal replevin enabled the person under restraint to try his 
right to immediat^i personal liberty before a jury, by presenting an issue in fact, and 
which the remedy under the writ of habeas corpus docs not ; and the lj.‘gislatuio of 
Massachusetts, in 1837, revived in subi^tai^'e the provisions of the ^nide^uniinere- 
plcyiandot in a hill ** to restore the trial by jury on questions of personal filedom.” 
See on S. P. vol. i 404. The legislature of Indiana, in 1824, and^df Vermont ^ and 
New Jersey, in 1837, and of Connecticut, in 1838, also provided the trial by jury, if 
either party demanded it, in the case of the claim of fugitives f oia labor. 'J'he doc- 
trine in Jack v. Martin, SeejE^thcreforc 'to be borne clown in the non-slaveliolding 
states by the force of legislative authority. But *be decision of the Supreme Court 
of the United States, March 1, 1842, in the cose of Prigg v. The Comminwealth of 
Pennsylvania, 16 Peters's Rep. 539, has restored and established the construction 
given to the Act of Congress of 1793, in the ease of Jack v. Martin. It declared that 
the Act of Congress of 1793 was constitutional, and passed in pursuance of an express 
provision in the constitution of the United States ; it excluded all state legislation on 
the same subject ; and that no state had a rif'Iit to modify il by its own legislation, 
or impede the execution of any law of Congress upon the subject of fugitive slaves. 
This ifevUion renders void all statute regulations in the states on the subject. Several 
of the judges who were in the minority, thought that the power of Congress was not so 
exclusive, but that state lcgi.slation might act in aid of the power to seize and recap- 
ture fugitive slaves. The decision .in the case of Prigg v. The Commonwealth of 
Penn.syhariia, has unintentionally thrown much difficulty and hazard in the way of 
efforts by the owners in the slave states to reclaim in the free states theirefugitive 
slaves. That decision went to silence and render inoperative an^^ void all piDvisions 
and aid iiAhe free states in respect to the recovery of such slaves. The state govern- 

White, 1 Sneed, (Temi.) 91, it was held, thal after the certificate of a United States 
jud^- Under the Act of CongroBs of 1798, delivery to \he claimant, the state courts 
of wh state) in which this. summary process is Ifnstituted, have no Jurisdiction to try the 
right of the alleged slave to frejedom. i 

i A new Act has been passed jn Vennont, at the .«»es|*on of the legi.slature in 1880, since 
the pafi<iHge of the law of Congress in relation to fugitive slaves, malnti^ining Uic trial by 
jury in caj>e of a claim for a fugitive^ 
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In England, the regular consequence of personal liberty is 
•said to be, thatfevery Englishman may claim aright to abide in 


incnts are not content to remain passive, and leave .unembarrassed the free operation 
of the provision of the Act of Conp;ress. The Supreme Court of the United States 
in the case of Prigg, admitted that state magistrates might, if they cliose, nnd were 
not prohibited by state legislation, exercise the power of arrest given by the Act of 
Congress, and in aid of it.^ But such permission is withdrawn by state law in suine 
of the states, and adjudged to be illt^gal. Thusf in Ohio, the Act to prevent kidntt[)- 
ping, (Swan's Statutes, p. 600,) prohibited the arrest and carrying out of the state of 
fugitive slaves until they had been taken before a magistrate and proof of property 
exhibited. But the Supreme Court of that state, in liichardsoti v. Beebe, (Law He- 
porter for November, 1846,) held that the decisions in Trigg tendered null and void 
all state aid and legislation to inteifere with the owner’s ri^hf of caption in person or 
by his agent, and that the state Act had become inoperative nm/mill. Soi^he decis- 
ion in the Circuit C»mt in the city of New York, in the matter of George Kirk, (Law 
•Reporter, No. 9, p. 361, for December, 1846,) was to the same effect, and it was ad- 
judged that the Revised Statutes of New York, (N. Y. 11. 8., .5111 cd., p. 921, .see. 10,) 
making provision on this subject in favor of the arrest and surrendersof fugitive slaves 
concealei^ oiii board of a vesse l without the knowledge of the captain, was unconstitu- 
tional ami void. The court in MassaehusHstts, in the case of The Commonw’caltli v. 
Tracy, (5 Metcalf, .')36,) held tliat the states might secure their peace by causing fugi- 
tive slaves to lie a?;rested and removed from their borders fur their own security, pro- 
vided it was not ihe object or purpose of the state provision indirectly to aid the owner 
of the slaves in recoveiiiig tliera. The statute of Toniisylvanitt, in February, 1847, was 
more stringent in its opposition to aU slate aid and^acco^’'ynodtttion in the recovery of 
fugitive slaves. It is made higlily penal for any state magistrate to take cognizance 
, of the case^f a fugitive fthive, or grant any proce.ss or certificate in relation thereto. 
It is also made highly penal for any person claiming his fugitive slave, to seize, or 
attempt to seize, or carry him away *'ia a violent, tuiu‘ultuou.s, or unreasonable man- 
ner, so as to disturb or endanger the public peace and that it should be unlawful 
and highly penal for any jailer or keeper of a prison to use any jail or prison for the 
detention of such fugitive slaves. Th6' judges are likewise aiuhorized at all times to 
inquire, under a writ'of habeus corpus^ into the cause of the arrest or imprisonment of 
any human being. The^ct of 1780, allowing the owners of slaves to bring m and 
retain them within the state in involuntary servitude for a transient period, is rcjiealed. 
There arc provisions of a similar effect io some of the other free states, and they 
anaoiint, in their consequences, almost to a ^peHLof the Act of Congress of February, 
ItJs, and of sec. 2 of art. 4 of the constitution of the United States, on which that Act 
was founded. The owner of a fugitive slave would be apt to be deterred, under such 
^di.scouraging and hiwjurdous circumstancesi from undertaking to reclaim his lugitivc 
slaves. The spirit of the.se provisions appears to be rather repugtiaut to the prineiple 
of compromise and mutual and liberal concession, which dictated the section in ques- 
tion, and indeed pefvadcd every part 8f the constttution of tlie United States. 

With respect to fugitives fSrn y«sh'^^romyt>ne state to another, clmrged with 
son , fej kmy, or other crime,” the consti^Uon of the United States (art. 4, sec. S)\ro- 


I See Moore e. lUiuois^ll How. U. S* 18 , where Prigg’s case is explained by the oourt* 
* 66 * 
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hia own country so long aa pleases, and is not to be driven 
irom it, unless by the sentence of the law prescribing exporta-. 


vidcs that they shall, on demand of the executive authority of the state from which 
they fled,* be delivered up; to be removed to the state having; jurisdiction of the crime. 
The Act of Congress of 12ih February, 1793, ch. 7, sec. 1, has made provision for the 
ease, and declared that the demand shall be accompanied w[th a copy of the indict- 
ment found, or an affidavit made before a magistrate, charging the person with having 
committed “ treason, felony, or other crime,” and certified by the governor or chief 
magistrate to be authentic ; and in Kiat case it 4^ declared to be the duty of the exec- 
utive magistrate of the state to which the person bus fled, to cause the person to be 
arrested and secured, and notice thereof given, and the person then to be surrendered 
to the executive authority making the demand, or its agent. 1 am not aware that 
tlicixj has been any judicial opinion on this provision ; and as it stands, I should ap- 
prehend that on the demand being made, and the documents exhibited, no discretion 
remainctf with the ^kccutive of the state to which the fugitive had fled, and that it was 
his duty to cause tlie fugitive to be arrested and surrendered. Kut if the executive^ 
bn whom the requisition is made, should think proper to exercise his discretion, andf 
refuse to cause the fugitive to be arrested and surrendered, (as has been done in one 
or more instaner s,) I do not know of any power under the authoritjr of the United 
States by whicli he could be coerced to perform the duty. Perhaps the A|'’t of Con- 
gress may be considered as prescribing a tiuty, the performance of which cannot be 
enforced. The provision in the constitution of the United States is not, liowevcr, to 
be regarded as a null or void provision, or resting on tlie mere wiU and pleasure of the 
state authorities. It is a suhstaniivc and essential grant of power by the peo])lo of the 
United States to the government of the United States, and it partakes of uijudicial 
character, and is fitly and 9 «i^titv<tionaUy of judjciul cognizance. The judicial power 
of the United States cxteinls to all cases in law and equity arising under the consti- 
tution, and the courts and judges of the United States within the state tb which the 
fugitive has fled, are the fittest tribunals to be clothed with the exercise of this power, 
so that the claimant might, on due application, with the requisite proof, cause the fugi- 
tive to be arrested and removed, or surrendered by the marshal of the district, under 
regular judicial process, as by habeas corpus. To such a coqrsc of proceeding and to 
such a source of power, I should rather appr^iend the Act of Congress ought to have 
applied, and given facility and direction. Such a course of proceeding would be effi- 
cient and more safe for the fugitive, and more consistent with the orderly and custom- 
ary administration of justico. It concerns the common interest and intercoui'se among 
the several states, and is a branch of international jurisprudence.* 


1 I'he Governor of Mas‘;aehus,ctts, in the year 1866, refused to deliver an all^igod fugi- 
tive from justico, upon the requisition of the Governor of Wisconsin, on the ground tliat^ 
he had fr<un that state within the meaning of the constitution, and that the papers 

must conclusively show the act of fleeing to have been committed. As to what constitutes 
a legal flight, see the papers in the ciyse of Jonas ^Wyetli, on file in tl^i office of the Secre- 
of State of Massachusetts. ^ 

2>j| llx parte Smith, (the Mormon prqbhet,J before the Circuit Court of the U. S. for 
Ohi&, Mr. Justice McLaun, in an elaborate decision, lays down the following principle?^: ^ 
1. The fj^uctions performe<^ by the governors on the arrest of fugitives from justice are 
under , laws of the United Stntqi, and not of the pai'ticular state. 
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tion o/banishment in the given case ; or unless required abroad 
^while in the military or naval service. Exportation for crimes 
rests entl’-ely, in England, upon statute, for it was a punishment 
unknown to the common law. A statute under Eliza- 
beth first inflicted banishment for offences. *Some of *33 
our American constitutions (a) have declared, that no per- 
son shall be liaWe to be transported out of the state for any 
offence committed within it. It would not be consistent with 
the spirit of that provision to preserfbe banishment as a part of 
the punishment, whatever foreign place or asylum might be 
deemed suitable for the reception of convicts. In most of the 
states, no such constitutional restriction is imposed upon the 
discretion of the legislature ; and in New York /he governor is 
authorized to .pardon, upon such conditions as he may think 
♦proper, {b) Convicts have sometimes been pardoned under the 
condition of leaving the state in a given time, and not return- 
ing. Tlys was equivalent, in its effect and operation, to a judi- 
cial sentence of exportation or banishment. 

3. Writ of ne exeat In England, the king, by the preroga- 
tive writ of ne exeats may prohibit a subject from going abroad 
wdthgut license. But this prerogative is said to liave been un- 


^a) Constitutions of Vermont, Ohio, Illinois, and Mississippi. 
{b) Nov York lievised Statutes, vol. ii. p. 745, sec. 21. 


2. The U. S. Courts have jurisdiction on habeas corjnts^ after the fugitive ha-s been 
arrested on requisition, and may look to the sufficiency of the affidavit. 

3. The crime must charged to have been committed: averments gf mere belief are 
instifficient. 

4. The fugitive must have been in the state where the crime was committed, an?l have 
fled thcrefiom ; and no oife can be delivered to be tried in another state, if he were a mere 


accessory, and in a different stale from that in which the crime was committed. 

Held, in In re Kainc, 14 How. U. S. 103, that a justice cannot arrot a fugitive until a 
detnand is regularly made; and when thus mtWe, the demand is conclusive; and the couit 
on habeas toiyus will not inquire into the offence charged. Statu v. Buzine, 4 Harrington, 
R. 672. '‘State v. Schlemn, 4 Harrington, 677. It is held In re Fetter, 3 Zabr. 311, that a 
f* fugitive from any stifle in the Union, may be arrested and detained in another, though no 
requisition have then been made by the state whero-the offence was committed. 

The Act contemplates only the case of a fugitive who is at large. In the matter of 
Troutman, 4 Zabr. ^34. ** • , 

It was held in l^ichols v. Coflielius, 7 Ind. flll, that it is unnecessary for the w^Jfant 
issued by the executive magistrate of tW stftfb to which the fugitive has fled, to^iic- 
ocMffMinied by a copy of the indictment found in the state from which he has fled, and 
that, in that case, tlie warrant* sufficiently showed the nuthdlrity to make an arrest, without 
producing any authorit;^ from the governor of the state ^om which the fugitive has fled. 
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It- 

known to the common law, tc^hich, in the freedom of its spirit, 
allowed every man to depart the realm at his* pleasure. The* 
first invasion of this privilege was by the constitution^ of Clar- 
endon, in the reign of Henry IL, (a) and they were understood 
to apply exclusively to the clergy, and prohibited them from 
leaving the kingdom without the king’s license. In the Magna 
Charta of King John, every one was allowed to depart the king- 
dom, and return at his fjleasure, except in time of war,- and 
saving their faith due to the king, {b) But this provision was 
omitted in the charter of Henry HI., and in the reign of Ed- 
ward 1. it began to be considered necessary to have the king’s 
license to go abroad; and it became at last to be the settled 
doctrin?, that'^no subject possessed the right of quitting the 
kingdom without the king’s license ; ahd prerogative 
* 34 * writs, which were in substance the same as the ne exeat* 
becamp in use, requiring security of persons meditating 
a departure, that they should not leave the realm without the 
king’s license, (c) By the statfite of 13 Eliz. ch. 3, a i^ubject 
departing the realm without license under the gccat seal, for- 
feited his personal estate and the profits of his land. The pre- 
rogative of ||ie cro.wn, on this point, seems to be concededi; but 
until the king’s procFabiaiion, or a writ of ne exeat has actually 
issued, it is understood that any Englishman may gc beyond 
sea. 

This writ of ne exeat has, in modern times, been applied as a 
civil remedy in chancery, to prevent debtors escaping from their 
creditors. It amounts, in ordinal^ ci*vil cases, to nothing more 
than process to hold to bail, or compel a party to give security 
to abide the decree, (d) In this view wc Rave at present no 

(a) Boames on the Writ of Ne Exeat, p. 2. 

(T/) Blacks, cd of Maj^na Ghana of Knig John, art. 42. 

(c) Beames^s Ne Exeat, ch. 1. 

((f) In Indiana and Illinois this process may be granted otvbail or petition, nnd^ 
issued orf claims, whether due or not due, and whether they be legal or equitable, 
w'bcre one or more joint debtors or co-sureties is about to remove out of the state, 
.with his effects, before the time of payment or oonveyanco. Revised Laws of Illinois, 
cefifK,! 833, and of Indiana]^ 1838. So the writ of ne exeU may be granted in Georgia, 
iii-o^rtain cases, though the debt be not hue. 'Princess Dig. 2d edit. p. 440. In New ' 
York there must be a debt due and payable at the time^ and it must be an eqitiiBble 
debt, which can be enforced agpi^^st the person of defendant. Gleason v> Bisby, 

1 Cla.«ke. .^51. 
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concern with this writ; and in this*country, the writ of ne exeat 
is not in use, except in chancery^ for civil purposes between 
party and party. No citizen can be sent abroad, or, under the 
existing law of the land, prevented from going abroad, except 
in those cases in which he may be detained by civil process, or 
upon a criminal charge. The constitutions of several of the 
United States have declared, that all people have a natural right 
to emigrate from the state, and have prohibited the interruption 
of that right, (a) We shall, in the course of the next lecture, 
examine particularly into the foundation of this right of emigra- 
tion, when carried to the extent of a perpetual renunciation of 
one’s allegiance to the country of his birth. 

4. The free exercise and enjoyment of relif^ious profession and 
worship may be"* considered as one of the absolute rights of indi-^ 
viduals, recognized in our American constitutions, and 
secured to them by law. Civil and religious * liberty *3f5 
generally' go hand in hand, and the suppression of either 
of them^ for any length of time,^will terminate the existence of 
the other. ^ 

It is ordained by the constitution of the United States, (6) 
that (V)ngrcss shall make no law respecting, an establishment 
of religion, or prohibiting the free cxerdse iFtercof, and the same 
principle appears in all the state constitutions. The principle is 
generally announced in them without any kind of qualification 
or limitation annexed, and with the exclusion of every species 
of religious test, i^) The charter of Rhode Island, of 1663, 

(tf) Constitutions of Vermont, Fennsj lvania, Kentucky, Imliana, Mis.'sissippi, and 
Louisiana. * 

(6) Amendments, art. f. 

(c) I say generally, for in the constitutions of New Hampshire, Ma^sacliusctts, New 
Jersey, MarHand, Nortli Carolina, Tennessee, and ^lissis>i|}|ji. rclij;ious tests, to a 
certain extent, sec rn to have been retained. Hy the constitiiiion of North Carolina 
of 1776, person denying the divine authority of the Old or New Testament, or 

truth of the Prot^tant religion, could hold a civil By the amended con- 

stitution of 1835, the word Protestant was omitted, and the word ChrisAan sub- 
stituted. 

In Massachusetts •hy an order of tht^ general coton, in 16.H, no persons were 
admitted to llte freedom of th# commonwealth hut such as were members of sori^of 
the churches within tito same. Massachitsett/ Ancient Charters and Laws, 

TSrtTp. il7. But this law ijas declared to be repealed in 166.5. Id. See, also, in 
Connecticut, or rather in that p«y^e of it which, un|Jl ^6(5, constituted the separate 
New Haven Colon v, thc«earlj^ settlers established, and enforced by law, a uniformity 
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established a freedom of relfgioiis opinion and worship with exT- 
traordinary liberality for that early period of New England his- 
tory. It declared, that **no persons within the colony, at any 
tinae thereafter, should be in any wise molested, punished, dis- 
quieted, or called in question, for any differences in opinion in 
matters of religion, who do not actually disturb the civil peace 
of the colony.” The principles and character of Roger Wil- 
liams, the earliest settler, and actual founder of the state of 
Rhode Island, in 1636, had prepared the way for such an unex- 
ampled declaration of the rights and sancity of conscience, [a) 
The legislature of Maryland had already, in 1649, declared by 
law, that no persons professing to believe in Jesus Christ, should 
be molested respect of their religion, or in the free exercise 
, thereot, or be compelled to the belief or exercise of any other 
religion, against their consent, {b) Thus, to use the words of a 


of roliffious doctrine and worship, and iiado it requisite that every person holding n 
civil office should be a church member. Trumbull’s Hist, of Connecticut, vol. i. 100, 
App. 535-7. The Blue Laws of New Haven Colony, comm^tfiy called the Blue 
Lmws of Connecticut; by an Antiijuarian ; Hanford, Conn., 1838, p. 122, art. 1(>, pp. 
127, 128, art. 23. In the former editions of this work I inadvertently ap.olied the 
Blue Laws to Connccticuj^aj largo. This was incorrect; for until 1665 New Huvcii 
was a distinct colony fiom Connecticut; and to the New Haven Colony the Blue 
Laws €0 nomine^ as digested by Governor Eaton, wore to be confined. G'hc severity 
of such a religious establishment was afterwards relaxed, and by the con.stitution of 
Connecticut, 1818, perfect freedom of religious profession and worship, without dis* 
cnminuiion, was ordained. And in the ordimuico of CongrcB.s of July I3tli, 1787, 
for the fjovenmuiit of the territory of the United States noithwest of the river Oiuo. it was 
iicclared to be an article of compact between the original states and the people and 
States in the said tcn*itory — a fundamental principle, to remain forever unaltemhlo 
— ili.it no person, demeaning himself in a peaceable and orderly manner, should ever 
bo molested on account of his mode of worship or religious sentiments. 

{(i) The covenant into whiih the first settlers of I’rovidence, in Rhode Island, 
mutually entered, and which is suppoi^ed to have been drawn by Roger Williams, 
declared, ** that they jiromiscd to be subject to all such orders or agreements as 
should be made for public good of the body, in an orderly way, by the major assent 
of the present inhabitutits, nittstprs of families^ incorporated together into a town fcK 
low.sliip, and such others whom they should admit into them, only in civil things.** 
(Addres.*) of William G. Goddard, E.sq., Newport, 1843.) In this original, but brief 
admirable document; we see deeply laid tfie seminal principfes of freedom of coQ- 
sc^'.ce, and of a provident and guarded democracy, 

( i ) Bhcoh’s Laws, 1649, oh. 1. See, atw, Chalmers’s Political Annals, j>. 219, 
This legi>lative Act of Maryland, in favor of religious toleration, was prior in time to 
any it^Amcrica, if ndt in any country, but it waf still limited to Trinitarian QhHs- 
Bancroft, in hia^History, vol, i. p. 276, gives a true cbpy o{ the law^ as tujten 
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loomed find liberal historian, (a) thg Catholic planters of Mary- 

l|ind procured toj. their adopted country the distinguished praise 
of being 4jie first of the American states in which 1:oleration 
was established by, law ; and yhile the Puritans were pcrse- 
Ijcrd-ing their Protestant brethren in New England, and the 
Episcopalians retorting the same severity on * the Puri- * 36 
tans in Virginia, ^he Catholics, against whom the others 
were combined, formed in Maryland, a sanctuary, where all 
might worship and none might oppress, and where even Protes- 
tants sought refuge from Protestant intolerance. The proprie- 
taries of Carolina, for the better encouragement of seftlers, 
declared, concurrently in point of time with the Rhode Island 
charter, that all persons settling therein should enjoy the most 
perfect freedom in religion, (b) So, also. Lord Berkeley and 
^ir George Carteret, the proprietaries of New Jersey, in theii* 
first concessions to the settlers, in 1664, of a charter of civil lib- 
erties, sectored to them the full and perfect enjoyment of relig- 
ious libpty, by adopting the same language as that used in the 
charter of Rljode Island. The fundamental constitutions of 
the twenty-foiir proprietaries in 1683, reiterated the right to the 
same .unqualified freedom of religious profe.ssion and worship. 
In 11:98, the declaratory apt of the gjpn6Cf\[ assembly of East 
New .Jergey was a little more restrictive in its operations. Re- 
ligious liberty was confined to the Protestant professors of the 
Christian faith, and so was the religious toleration allowed by 
the Massachusetts charter of 1691, and by the d(*claratory act 
of the general atfeembly of New York in 1691, and by the 
charter of Georgia in 1732. (c) On the other hand, the coiices- 


tVom Langford, pp, 27-32, Mr. Kennedy, in his Discourse before the Maryland 
IJi»torii*al Society, in December, 1845, says^ that the glory of Maryland toleration 
is not the Act of 1(149, but in the charter granted to George Calvert, the first Lord 
Baltiitiot^, in 1632, and who, though a Catholic, was a distinguished friend to relig- 
•*ious toleration. • 

(а) Grahdme’s History of the Rise and Progress of the United States. 

(б) Chalmers’s i^jinaU, 517, 518. The charter of Charles II,, of 30th June, 1667, to 
tile proprietaries of Carolina, authorized them to grant reli^ous liberty of conse^^^c*^ 
^nd practice to non-conformists, who djd ncy; thereby disturb the civil peaeo >^the 

See the charter in 11. S* of N. Carolina, vol. ii. I ^ 

[e) B^radford’s edition of the Laws of New York, 1719. J^iassachusetts Colony Laws, 
e^t. 1814. 1 Holtnes's Annals, ^3. It appears, l)f>w%Yer, that by th^ charter of lib- 
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sions of the one hundred and fifty proprietors and planters. Qf 
the prov ince of West New Jersey, in 1676, established under 
the auspices of William Penn, went to the mostt large and 
liberal extent. It was declared in them, tliat no man on earth 
had power or authority to rule over men’s consciences in 
ligious matters, and that no person should be called in question, 
or punished, or hurt in person, estate, or privilege, for the sake 
of his opinion, judgment, or worship in the concernments of 
religion, (a) In the codh of laws, or charter of privileges, 
prepared by William Penn for Pennsylvania, and adopted by 
the first provincial assembly, it was declared that no persons 
acknowledging a Deity, and living peaceably and justly in 
society,, should be molested or prejudiced for their re- 
* 37 ligious * persuasion or practice in faith and worship, or 
' be compelled to frequent or maintain any religious mirf- 
istry or worship, (ii) It appears from these illustrious examples 

erties cstat)li««hcd by tlfo general assembly of the province of New York^ tinder the 
Duke of York, in 1683, complete enjoyment of religious professiop and worship was 
granted to all persons who “ professed faith in God by Jesus Chfist/' This, of course, 
included Homan Catholics. It is to be observed, however, that the Duke of York 
(afterwards James 11.) v^as himself a papist- The body of laws known as tlfc Duke^s 
laws, arid digested and prKnhlgat^d by a convciKion of deputies on Long Island, Feb., 
1665, called by Governor Nicoll, the first governor of New York under ,jhe Duktf* of 
York, dcclarcirtliat no person should be molested for differing in judgment in matters 
of religion who profi‘ssed Christianity. See an abstract of the code in Thompson’s 
History of Long Island, vol. i, p. 132, edit. 1843. 

(a) Smith’s History of New Jersey, pp. 126, 270-4, App. Nos. 1 and 2. Learning & 
Spicer’s Coll. edit. Philad. 1757, pp. 12-2£, 153-166, 368^ 382-411. In 1693, the 
legislature of West New Jersey prescribed a confession of faith as a condition of 
holdkig office, and that confession contained the declaration of a belief in the doctrine 
of the Trinity, according to the English Toleration Act of *^1689. Gordon’s Hist, of 
New Jersey, 45. 

{b) Proud's of Pennsylvania, vol. i. pp. 196, 206, 207, vol. ii. App. No. 2, 
p. 19, sec. 35. Charter of Privileges grafted by William Penn, in 1701, and acce/)tcd 
by the general assembly, and inserted in the beginning of the volume of the Laws of 
Pennsylvania, edit. 1773. The Puritans of Massachusetts, under the charter of 1629. 
assumed >hc grant to them of the free exercise of religion according to the dictates or 
conscience*, but the better opinion is, that this was a gratuitous assumption not war- 
ranted by any sound construction of their charj^er; and while thej* claimed this right 
^^fl9#^emsclves, and exercised it wiihout any foundation in the grant, they forthwith 
^ deptfd to Episcopalians the privilege tf ii^iag their own creed and worship. Th^ 
two'f^nt historians, Graharne and Bancroft, take different sides oa this questi^ (if 
any ij^tion i;^cre can really be,) under thd charter of l829. The former In hU His- 
tory oAhe United States, (v8l.^. pp; 244-247,) fr&lows Nca| and other Purititns of 
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that various portions of this country became, even in its infant 
state*, distinguished asylums for the enjoyment of the principles 
of civil and religious liberty, by the persecuted votaries of those 
principles from every part of Europe. 


that age, in favor of the Puritans* claim ; and the latter, in liis History of the United 
States (vol. i. pp. 371, 3?2), folloWvS Chalmers, Robgrtson, and Story, in opposition to 
it. The leading principle in the religious system of the colony of Massaclmsetts was 
the compulsory support of pui)lic worship, and #lie liability of every inhabitant to 
taxation for its support. Anabaptists and Quakers were first exempted, and next 
Episcopalians, who were allowed to pay their taxes to their own clergymen. The 
laws still in force contain the principle, that a religious establishment of the Christian 
Protestant religion and public worship, ought to be maintained by 'legal coercion. 
Oakes v. Hill, 10 Pick. Rep. 333. 

Some of the colonial governments provided for the enjoyment of rcUqimts Ifbcrty in 
the largest sense, as allowing every man the free exercise and enjoyment of religious 
j^ofession and worshiji without discrimination ; and this was the language of the con« 
stitution of New York, of 1777 ; and it is continued in the revised constitution of 
1 846 ; and the singularly argumentative preamble and statute of A le assembly of 
Virginia,!^ 1166, carried the doctrine of religious freedom to the same extent. In 
other instances, relujious toleration \vas grantdH, which meant tl’*' allowance of religious 
opinions and modes of worship diflering from those established by law. The prev- 
alent doctrine at the {^resent day is in favor of religious liberty and equality, without 
the existence of any power of control, or distinction by law, or cstaldishtncnt. The 
Revised ^Constitution of New York, in 1846, seems to have set^at in)erty even tlic con- 
sciences of witnesses, for it declares that “ No persc^a slml’^c rendered incompetent 
to be a witness on account of his opinion on matters of religious belief.” 
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CONSTITUTION OF THE UNITED STATES. 

f 1 

We, tlio people of the United States, in order to form a more per- 
«fect union, establish justice, ensure domestic tranquillity, provide for 
the common defence, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity, do ordaiA and 
establish^ tliie Constitution for the United States of America. 

• , 

‘ ARTICLE I. 

• SECllON I. 

1, All legislative powers herein granted, shall b§ vested in a Con- LcKihiatiTc 
gross of the United States, which shall consist of a Senate and House 
of ♦Representatives. 


SECTION II. 

1. The House of Representatives shall be composed of members iiouso of 
chosen every second ^^ear by the pcwple of the several states ; and 

the electors in each state shall have the qualifications requisite for 
electors of the most numerous branch of the state legislature. chosen. 

2. No person shall b^ a representative who shall not have attained Quaimcji- 
to the age of twenty-five years, and been seven years a^ citizen 

thq United States, and who shall not, wh#n elected, be an inhabitant 
of that state in which. he shall be chosen. 

3. Representatives and direct taxes shall be apportioned among j^preson- 
*thc several states ^hich may be included within this Union, accord- to be 

ing to their respective numbers, which shall be determined by adding 

to the whole numl^r of free person|, including those bound to service 

for a term of years, and excluding Indians not taxed, •three fifths of • 

all other persons. The actual enjjmersition shall be made within AAuai 

thr^t years after the first meeting of the Congress of the United taon“?T?ry 

States, and withfii every subseqgzent term of ten^ygAs, in such nian- 

ner as they shall by laiv direct. The number of representatives shall 
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Limitation not excccd ono for every tSiirty thousand, but each state shall have at 
one representative ; and until such eiminei».ation shall be mada^ 
state of New IIami)shire shall be entitled to choose .three ; Mas- 
m of * Rhode Island and Providence Plantations, one ; 

wpresenta- ^oi^necticut, five ; Now York, six ; New Jersey, four; Pennsylvania, 
tives. eight; Delaware, one ; Maryland, six ; Virginia, ten ; North Carolina, 
five ; South Carolina, five ; and Georgia, three. 

Vacancies, 4. When vacancies Jiappcn in the reprcsentlition from any state, 
how filled. executive authority thereof shall issue writs of election to fill 
such vacancies. « 

Powers of 5. The House of Representatives shall choose their Speaker and 
^o^8«‘ other ollicers, and shall have the sole power of impeachment. 


SECTION III. 


Seuato#j, 1. Tlfe Senate of the United States shall be composed of two sen- 
pen. .ators from each state, chosen by the legislature thereof, for six years ; 

and each senator shall have one vote. * 

TheSonati* 2. Immediately after they shall be assembled in consequence of 

divided 111- , ^ 1 • 1 t ft 1 1 1 * 1 . 

to thrcH* the first election, they shall be divided, as equally as may be, into 
ciaHsea classcs. The seats of the senators of the first class shall be 

vacated at tMo expiration of*thc second year, of the second class at 
filled. the expiration of the fourth year, and of the thinl clfiss at the expira- 
tion of the sixth year, so that one third may be chosen every second 
Vacaiioio.'^ year; and if vacancies happen by resignation or otherwise, during 
the recess of the legislature of any state, the executive thereof may 
make tcinporfrfy appointments unlfi the next meeting of the legisla- 
ture, which shall then fill such vacancies. c • 

Quaiifictt- .S. No person shall be a senator who shall not have attained to the 
flvnatow. age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when’ elected, be an inhabitant of that 
state for which he shall be chosen. ^ 

President 4. The Vice-President of thO United States shall be President of 
ate. « the Senate, but shall have no vote, unless they be equally divided. 

lb. and Senate shall choose their other officers, and also a President 

Other oifi- tempore, in the absence of the Vice-President, or when he shall 
exercise the office of President of the United States. 

The solo 6. The Senate shall ’ have^ the sole power to try all impeachments. 
tnT When sitting for that purpose, they shall be on oath or affirmation. 

pwMjh- When the President of the United States is tried, the Chief Justice 

the Benatf, shall preside; and no person shall be convicted without the concui*-’ 
rence of two thirds of the members present. 


. .c 7. Judgment in cases of impeachment shall not ef fiend further than 
judgment to removal from omcc, and disqualmcakon to bold and enjoy any 
office of honor, trust, or profit^smder the United States; but the 
meat. party convicted shall nevertheless be liable and subject to indictZSfent, 
trial, judgment, ai>‘l {>uniShment, according to law. 
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SECTION IV. 


1. The times, places, and manner of holding elections for senators 

and representatives sliall be prescribed in each state by the logisla- tors and* 
ture thereof ; but the Congress may, at any time, by law, make or 
alter such regulations, except as to the places of choosing senators. , regulated. 

2, The Congress shall assemble at least once in every year, and Meetings 
such meeting shall fte on the first Monday i^ December, unless they ga*^?**" 
shall by law appoint a different day. 


SECTION V. 


1. Each house shall be the judge of the elections, returns, and quali- 
fications of its own members; and a majority of each shall constitute of 
a quorum to do business ; but a smaller number may adjourn from tidu of its 
day to day, and may be authorized to compel the attendance of a]> 

sent members, in such manner and under such penalties as each Quorum, 
house may provide. • 

2. Each house may determine the rules of its proceedings, puiiish 

its members for disorderly })ehavior, and, with the concurrence ^f two<n\u mfos, 
thirds, expel a member. 

3. Ea?1i Tiousc sliall keep a journal^of its proceed) jjigs, and from xo koei» 
time to lime publish the same, excepting such parts as may in their 
judgment reqiiii^e scerecy ; and the yeas and nays of the members ofuais, &c 
either house on any (question, shall, at the desire of one fifth of those 
presenj, be entered on the journal. 

4. Neither house, during the session of Congycss^sl^ill, without the Adjoum- 
consent of the other, adjourn for more than three days, nor to 

other placi! than that in which the two hotiscs shall be silting. 


SECTION VI. 

1. The senators and representatives shall receive a compensation Senators 
for their services, to* be asccrtaiucf} by law, and paid out of the 
treasury of the United States. They shall, in all cases, except trea>^^‘"’ 
son, felony, and breach of the peace, be privileged from arrest during Privileges, 
their attendance at tfic session of their respective houses, and in 

going to and returning from the same ; and for any speech or debate 
in either house, they shall not be questioijed in any other place. 

2. No senator or representative shall, during the time for wbieli he DL<«abiiily 
was ele<i]led, be appointed to any civil office under the authority of 

^,4he United States, vhich shall. Have been created, or the emoluments 
whereof shall have been increased during such time ; and no person* 
holding any office under the United Stales shall be a member of either 
house during his ?ontinuance ofl^ce. 

SECTie^f VII.* 

1, All bills for raising revenue shall originate in the House of Rep- itevenue 
resentatives ; but the ^nate may^propose or coAur with amendments 
as on other bills.** 
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of prwood- Every bill whicK shall have passed the House of Representatives 
ing8 on and the Senate, shall, before it become a law, be presented to the* 
President of the United States; if he approve, he shall feign it; but 
if not, he shall return it, with his objections, to that house in which it 
shall have originated, who shall enter the objections at large on their 
journal, and proceed to reconsider it If, after such reconsideration, 
two thirds of that house shall agree to pass the ibill, it shall be sent, 
together with the objections, to the other house, by which it shall like- 
wise ’be reconsidered, aiyi if approved by two thirds of that house, it 
shall become a law. But in all such cases, the votes of both houses shall 
be dctcrmin(‘-d by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each house 
respectively. If any bill shall not be returned by the President within 
ten days (Sundays exccpt(ul) after it shall have been presented to 
*'him, the *Aame shall be a law in like manner as if he had signed it, 
unless the Congress by their adjournment prevent its return, in which 
case it shall not be a law. ♦ 

ib. on 3. Every order, resolution, or vote, to which the concurrence of 
Siiiatc aud House of Representatives may be necessary, (except 
ceptforad-Qji ^ question of adjournment,) shall be presented to tlue President 
ournmen Uniteif States, and befbre the same shall take elFect^ shall be 

approved by him, or being disapproved by him, shall be repassed by 
two thirds of the Senate and House of Representatives, according to 
the rules and limitations prescribed in the case of a bill. 

« 

/ * i*’ 8KCTION VHI. 

Congress The Congress shall have power — ’ « 

to^ay^tox- 1. To lay and collect taxes, duties, imposts, and excises ; to pay 
es, &c. debts, and provide for the common defence and general welfare 
of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United^ States : i 

2. To borrow money on the credit of the United States : 

3. To regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes: *■ 

4. T6 establish an uniform rule of naturalization, and uniform 
laws on the subject of bankruptcies throughout the United States : ^ 

6. To coin money, regulate the value thereof, and of foreign c6ih, 
and fix the standard of weights and measures : 

6. To provide for the punishment of counlerij^/iting the securitieg 

^and current coin of the United States : * 

7. To e^blish post-offices and post-roads. 

8. To prompte the progress of !>cience and useful* arts, by securing, 
for limited times, to authors and inventors, the exclusive right to 
their respective writings and diJ^f^veries : 

9. To constiti^te tribunals’ inferior to the Supreme Court : 

fine and punish plraries aud felonio8«oommitted on the high seas, and 
offences agairst the law of nations : ' 
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10* To declare war, grant letters of marque and reprisal, and make 
•rules obneerning captures on land and water : 

11. To >aise and support armies; but no appropriation of money 
to that use shall be for a longer term than two years : 

12. To provide and maintain a navy: 

13. To make rules for the government and regulation of the land 
and naval forces : 

14. To provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, and repel invasions: 

16. To provide for organizing, arming, aid disciplining the militia, 
and for governing such part of them as may be employed in the ser- 
vice of the United States, reserving to the states, respectively, the 
appointment of the officers, and the authority of training the militia 
according to the discij)line prescribed by Congress-: 

16. To exercise exclusive legislation, in all cases whatsoever, over 
such district, (not, exceeding ten idiles square,) as may, by cession of 

• particular states, and the acceptance of Congress, become the scat of 
the government of the United States, and to exercise like authority 
over all places purchased, by the consent of the legislature of tbe state 
in wbicji same shall be, for the erection of forts, magazines, arse- 
nals, dock-yards, and other needful bwldinga : and ^ 

1 7. 'Jo make all laws which shall be necessary and proper for car- 
rying into cxccVion the foregoing powers, and all other powers vested 
by this constitution in the government of the United States, or in any 
department or officer thereof. 


^ SECTION IX. 

1. The migration or inlf)ortation of such persons as any of the importa- 
states now existing shall think proper to admit, shall not be prohibited tain per- 
by the Congress prior to the year one thousand eight hundred and 

eight, but a tax or fjuty may be imposed on such importation, not 
cceding ten dollars for each person.* 

2. The privilege of the writ of habeas corpus shall not be suspended, of ha- 

unless, when, in case* of rebellion or invasion, the public safety may p^. 
require it. 

8. No bill of attainder, or ex post facto law, shall be passed. Bills of at- 

• 4. No capitation or other direct ta^shall be laid, unless, in propor- 
tion to the census or enumeration hereinbefore directed to be t^en. Direct 
^ 6. ^0 tax or duty shall be laid on articles exported from any state, ^o^export 

No preference shall be given by any regulation of commerce or re *• 
enuc to the ports of one state over those of another ; nor shall vessels of one state 
bound to or frcti one state be obliged to center, clear, or pay duties 
in another. • . * • 


6. No money shall be drawn fpcAn th*e treasury, but in consequence Money to 
A* appropriations made J3y law ; and a regular stijtement and ^count^|^y>j®^j 
: of the receipts and expenditures of all puljlk inoney, shall be pub- approprSr 


of the receipts and expenditiires 
lished from tune to time. 


tfon only. 
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Titles of 7. No title of nobility shill be granted by the United States, and 

^buity, person holding any oflice of profit or trust Mnder them,' shall,* 

without the consent of the Congress, accept of any present, emolu- 
ment, office, or title of any kind whatever, from any king, prince, or 
foreign state. 

SECTION X. 


Powers 1. No state shall enter into any treaty, alliancf., or confederation ; 
to grant letters of marque and reprisal ; coin money ; emit bills of credit ; 

make anything but gold and silver coin a tender in payment of debts ; 
pass any bill of attainder, ex post facto law, or law impairing the ob- 
ligation of contracts ; or grant any title of nobility. 

Powers 2. No state shall, without the consent of the Congress, lay any 

statesman' ^^^^P^sts Or duties on imports or exports, except what fnay be abso- 

oxerciso lutch' necessary for executing its inspection laws ; and the net prod- 

ouly under ^ , . 

the sane- vcc of all gutics and imposts, laid bv any state on imports or exports, 

CongnLs. treasury of the United Stutes, and all such 

* laws shall be subject to the revision and control of the Congress. No • 
state shall, without the consent of Congress, lay any duty of tonnage, 
keep trbops or ships of war in time of peace, enter into any agree- 
ment or compact with another state, or with a foreign powci’Vori engage 
in war, unless sctually invaded, Vir in such imminent danger as^will not 
admit of delay. 


ARTICLE II. 

SECTION I. 

Executive 1. The executive power shall be vested in a President of tl?c United 
States of America. He shall hold his olfite during the term of four 
Prosideiit, together with the Vice-President, chosen for the same term, 

be elected as- follows : 

jJEicctoreof 2. Each state shall appoint, in such manner as the legislature 
ami \ ice- thereof may direct, a number of ♦electors, equal to the whole number 
. of senators and representatives to which the state maybe entitled in 
the Congress ; but no senator or representative,, or person holding an 
office of trust or profit under the United States, shall be appointed an 
elector. 

threiect-^^ [3. The electors shall tneetcin their respective states, and vote b}* 
ors ofPres- ballot for two persons, of whom one at least shall not be an inhabitant 
ident, &c. themselves. And they shall make a lisC of all 

jfhe^ pro- t^c persons voted for, and of the number of votes for each ; which 
ceedtngB. certify, and’ transipit, sealed, to the seat of the 

government of the United States, ^lirected to the.ljresident of the 
Senate. The Pfesident of the Senate shali, in the presence of the 
Senate and House of Represefttativ^j, open all the certificates, and the 
votes shall then be counted. The person haying the greatest numblit;, 
of votes shall be tfie^ President, if such ^umber be a msgority of the 
whole number of electors appointed j and if tbeio be; more than one 
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■who have such majority, and have an ec^al number of votes, then 
^the House of Repi^lentativcs shall immediately ehoose, by ballot, one 
of them tor President; and if no j person have a majority, then from 
the five highest on the list, the said House shall, in like raauucr, choose 
the l^resident. But in choosing the President, the votes shall bo 
taken by states, the representation from each state having one vote : 
a quorum for this purpose shall consist of a member or members from 
two thirds of tlie stages, and a majority of all the states shall be neces- 
sary to a choice. In every case, after the choice of the President, 
the person having tlie greatest number of \pies of the electors, shall 
be the Vice-President. But if there should remain two or more who f^Annuli- 
havc ecpial votes, the Senate shall choose from them, by ballot, the amcad- 
Vice-President.*] 

4. The Congress may determine the time of choosing the electors, 

and the day on which they shall give their votes ; which day shall be 
the same throughout the United States. * • 

5. No person, Except a natural-born (‘itizen, or a citizen of the QuaiificB^. 

• United States at the time of the adoption of this constitution, shall 


be eligihh^ to the otficc of President ; neither shall any person be 
eligililc to tliat office, who shall not have attained to the age of thirty- 
five ye<fJ’^ *aiid been fourteen years a resident within the United » 

States, o ^ 

6. In case o^ the removal of the President from office, or of his in case of 
death, resignation i or inability to discharge the powers and (Inties of tCoE of 
the said ulfice, the same shall devolve on the Vice-President, and the thr'vioe- 
Congress may, by law, provide foe the case of removal, death, I’csigna- 

tioii, or Inability, both of the Prbsident and Vice-President, declaring 
what offider shall then act as President, and such officer shall act 
accordingly, until the disability be removed, or a President shall be 
elected. 

7. The President shall, at stated times, receive for his services a Oompensa- 
compensation, which^hall neither be increased nor diminished during presidLit* 
the period for which he shall have b(‘en elected, and be shall not 
receive within that period any other emolument from the United « 
States, or any of theift. 

8. Before he enter on the execution of his office he shall take the xho Presi- 
fcllowing oath or affirmation ; 

^ ^ ^ take an 

• “ I do solemnly swear (or affirm) that I will faithfully execute the oatli. 
office of President of the United States, and will, to the best of my 
^ ability, preserve, protect, and defend the Constitution of the United 
* States.” 


SECTION II. 

1. The Prcaidfent shall be coi&mandcr-ifl-chief of^ the army and pom^ of 
navy of the United Statet, and of the militia of the several states, 
when .called into the actual seryffce of the United States ; he may 
r^uire the opinion, in waiting, of the principal oflJjLjer in each of the 
executive departments, upon aany subject rel^tiag to the duties of 
their respective and he shall have power to grant reprieves 
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and pardons for offences against the United States, except m cases of 
- impCcachment. * , 

Powers of 2. He shall have power, by and with the advice and consent of the 
dent Senate, to make treaties, provided two thirds of the senators present 
concur : and he shall nominate, and by and with the advice and con- 
sent of the Senate, shall appoint ambassadors, other public ministers, 
and consuls, judges of the Supreme Court, and all other officers of the 
United States, whose appointments are not herefai otherwise provided 
for, and wlik*h shall be Established by law. But the Coiigre^ss may, by 
law, vest the appointmcijt of such inferior officers as they think proper, 
in the JVesident alone, in the courts of law, or in the heads of depart- 
ments. 

lb 3. The President shall have power to fill up all vacancies that may 
Iiappen during the recess of the Senate, by granting commissions which 
shall expire at tlic end of their next session. 

SECTION III. , 

‘other (lu- 1. He shall, from time to time, give to the Congress information of« 
power”/ Union, and recommend to their consideration such 

measures as he shall judge necessary and expedient; he may, on ex- 
traordinary occasions, convene both houses, or either of tkem, and in 
case of disagr^^ement between tiiem, with respect to the time of adjourn- 
ment, he may adjourn them to such time as he shall think proper; he 
shall receive ambassadors and other public ministers ; he shall take 
care that the laws be faithfully executed ; and shall commission all the 
officers of the United States. 

* ** flECTIo!^ IV. 

Officers The President, Vice-President, and all civil officers of fiic United 
iinpcftch removed from office on impeachment for, and convic- 

ment tion of, treason, bribery, or other high crimes and misdemeanors. 

ARTICLE HI. 

SECTION I. 

Judicial L The judicial power of the United States shall be vested in one 
power supreme court, and in such inferior courts as the Congress may, from 
ho?d ^their time, ordain and estal^jish. The judges, both of the suprenjfe 

offices dur- and inferior courts, shall hold their offices during good behavior ; and 
b”fia^dw,' shall, at stated times, receive for their services a compensatioa which 
shall not be diminished during their continuance in«office. 

SECTION II. 

E^t<*ut of 1. The judicial power‘'shall extehd to all cases if law and equity, 
arising under this constitutipn, the laws ^)f the United States, and 
treaties made, or which shall be rfkide under their authority ; to ^ 
oases affecting ambassadors, other public Ministers and consuls ; to 
all cases of admiraltj’«and maritime jurisdiction ; to controversies to 
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which tho United States shall be a party 4 to controversies between 
,two or more stat^, between a state and citizens of another state, 
between citizens of different slates, between citizens of the same 
state claiming lands under grants of different states, and between a 
state, or the citizens thereof, and foreign states, citizens, or subjects. 

2. In. all cases affecting ambassadors, other public ministers and Original 
consuls, and those in which a state shall be party, the Supreme 

Court shall have oi^ginal jurisdiction. In all the other cases before 
mentioiKMl, the Supreme Court shall have appellate jurisdiction, bothpri*me 
as to law and fact, with such exceptions au4 under such regulations 
as the Congress shall make. 

3 . The trial of all crimes, except in cases of impeachment, shall . Trial ot 
be by jury, and such trial shall be held in the stale where the said 1„. by jury, 
crimes shall have been committed ; but when not committed within 

any state, the trial shall be at such place or places as the Congress 
may by law have directed. ' • 


SKCTION III. 


1. Treason against the United States shall consist only in levying pefluitinu 

, . „ . , . . . . ot treason, 

war against them, or m adhering to their enemies, giving thfm aid 

and coi]jfoiit. No person shall be convicted of treason unless on the 
testimony of two witnesses to the sam«# overt act, or 01; confession in 
open court. 

2. The Congress shall have power to declare the punishment of 
treason ; but no attainder of treason shall work corruption of blood, its puuish- 
or foWeiture, except during tho life of the person attainted. 


AirncLE IV. 


SECTION I. 

1. Full faith and credit shall be given in each state to the public Crcfiit iu 

1 1 • T • 1 T- 1 * 1 

acts, records, and judicial proeeeding.s of every other state. Andtothopub* 
tlie Congress may, by general laws? prescribe the manner iu which 
such acts, records, and proceedings shall be proved, and the effect aether, 
thereof. • 

SECTION II. 

^ 1. The citizens of each state shall entitled to all privileges and 
immunities of citizens iu the several states. ecus 

2. A person charged in any state with treason, felony, or other Crimiaais 
’ crime, who shall •llee from justice, and be found in another state, one” 

shall, on demand of the executive authority of tho state from ^hicif 
ho fled, be delivered up, to be removed to the state having jurisdiction up on 
of the crime. * • * 

8. No person held to service or ,labo« in one state under the laws Runawaya 
thereof, escaping into another, lAall, in consequence of any law or 
regulation therein, be discharged from such seiwice or labor; but 
shall be delivered up on clainl of the party ttf \ftiom such service or 
labor may be due. 
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SECTION III. 

New states 1. N(iw states may be admitted by the Congress into this Union; » 
nimetrinto no new state shall be formed or erected within the jurisdiction of 

Union, other state, nor any state be formed by the junction of two or 

more states, or parts of states, without the consent of the legislatures 
of the states concerned, as well as of the ( 'ongress. 

OongresR 2., The Coiigr(*ss shall have power to dispose of, and make all necd- 
^)wer rulcs and regulations respecting the territory or other ])ro})erty 

territory, belonging to the United States; and nothing in this constitution shall 
be so construed as to prejudice any claims of the Unitetl States, or 
of any particular state. 


SECTION IV. 

Ropuhii- 1 . Tlie. United States shall guarantee to every state in this Union 
of govern- a republican form of government, and shall j)rotcct each of them 
Against ini^asion; and, on application of the legislature, or of the 
atate, executive (when the legislature cannot be convened), against domestic 
violence. 

i ARTICLE V. 

•» <t 

Mode of 1. The Congress, whenever tj^o thirds of both houses shall deem it 
tSr'cousi- necessary, shalT propose amendments to this constitution ; or^ on the 
tution application of the legislatures of two thirds of the s(^v(5ral states, shall 
call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes, as part of this constitution, 
when ratified by the jcgislatures of three fourths of the several 
states, or by conventions in three fourths thereof, as the one or the 
other mode of ratification may be proposed by the Congress ; pro- 
vided, that no amendment which may made prior to tlie year one 
thousand eight hundred and eight, shall in any manner affect the first 
and fourth clauses in the ninth section of the first article ; and that no 
state, without its consent, shall he deprived of its Iqual suflrage in the 
Senate. 


ARTICLE VI. 

Assump- 1, All debts contracted, and engagements entered into, before the 
merdeb^^^ adoption of this constitution, sj^all be as valid against the United State? 

under this constitution, as under the confederation. 

This con- 2. This constitution, and the laws of the United States whicA shall 
&c. the’ be made in pursuance thereof ; and all treaties raa^e, or which shall 
te made, under the authority of the United States, shall be the 
state. supreme law of the land ; and the judges in every state shall bo bound 
bo^‘. thereby ; anything ui the constitution or laws of any state to the con- 
notwithstanding. , * 

offleors to 8. The senators and representaiit^es before mentioned, and tljer 
t?BuppOTt members of the sPiveral state legislatures, and all executive and 
judicial officers, both^bf^^the United States and of, the several states^ 
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shall be b^ind by oath or affirmation to suipport this Constitution : but wii- 
no religious test sh^l ever be requiTOd as a qualification to any office® ^ ‘ 
or public trust under the United States. 

article: VII. 

1. The ratification of the Conventions of nine states shall be suf- iiaiiflca- 
ficient for the cstabllsluncnt of this Constitution between the states 
ratifying the s.ime. < 


Done in Convention, by the unanimous consent of the states present, 
the seventeenth day of September, in the year of our Lord one 
thousand seven Imndred and eighty-seven, and of the indejjcii- 
dence of the United States of Anuirica, the twelfth. In witness 
whereof, we have hereunto subscribed our names. 

georgp: avasiiington, , 

President, and Deputy from Virginia. 


• NKW ITAMPSHIKE. 

John Langdon, 

Nicolas Gilman. 

M%sj?Acmrsr:TTS. 

NathanietGorhain, 

Rufus King. , 

CONNEt’TrCUT. 
William Samuel Johnson, 
Roger Sherman. 

NEW YORK. 

Alcxanderillainilton. 

XKW JKUSKY, 
William Livingston, 
David Rrcarloy, 

William Paterson, ^ 
Jonathan Dayton. 

I’EXNSYI. VANIA.* 
Benjamin Franklin, • 
Thomas Miffiin, 

Robert Morris, 

Get)rge Clymer, 

Thomas Fitzsimmons, 
j'ared Ingersoll, , 

* James Wilson, 
Gouverneur Morris. 

Attest, 


DELAWARE. 

George Read, 

Gunning Bedford, Jun., 

John Dickinson, 

Richard Bassett, ^ ^ 

Jacob Broom. 

MARYLAND. 

James MTlenry, 

Daniel of St. Thymas Jenifer, 
•Daniel Carroll. 

VIIKJINIA. 

John Blair, 

James Ma<lIson, Jun. 

NO Kill CAROLINA. 

William Blount, 

Richard Dobbs Spaight, 

Hugh Williamson. 

SOUTH CAROLINA. 

John Rutledge, 

Charles Cotes worth Pinckney, 
Charles Pinckney, 

Pierce Butler. 

GEORGIA. 

William Few, 

Abraham Baldwin. 

wilCiam jaCkson, • Secretary : 


YOU I, 
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[Tho followHig extract from^the Journals of Congress shows the adoption of 
the Constitution, and the time when it took effect.] 

JN CONGRESS. 

Saturday, September 13, 1788. 

On the question to aj^reo to the following proposition, it was re- 
solved in the a/lirmative by the unanimous votes of nine states, viz : 
of New Hainp.'shire, Vassaehusetts, Conncctieut, New York, New 
Jersey, Pennsylvania, Virginia, South Carolina, and Georgia. 

r 

TheOon- Whereas the Convention assembled in Philadelphia, pursuant to 
declared to the resolution of Congress, of the 2l8t February, 1787, did, on the 
be ratified. September, in the same year, report to the United States 

in Congress assembled, a Constitution for the people of the United 
^ States ; ifhcrciipon, Congres.s, on the 28th of the same September, 
did resolve unanimously, “ that the said report, with the resolutions 
* and letter accompanying the same, be transmitted to the several^ 

Legislatures, in order to be submitted to a convention of delegate's 
chosen in each state by the people thereof, in conformity to the 
resolves of the Convention made and provided in that,/ asc : ” and 
whereas the ^'Constitution so re^rted by the Convention, and by Con- 
gress transmitted to the several Legislatures, has been ratiffed in the 
manner tli(>reln declared to be sufllcient for the c<?thbli.sbmcnt of the 
same, and such ratifications duly authenticated have been received by 
Congress, and are filed in tho oftlcc of the Secretary ; thereforo, 

Federal R(tsolve<f^ That the first Wednesday in January next be the day 

meni *10 go electors in the several states, which before the said 

into oreia-(Jay shall have ratified the said Constitution; that the first Wednesday 
4th of in February next be the day for the electors to assemble in their 
several states, and vote for a President ; and that the first Wednesday 
in March next bo the time, an<Lthe prese.nt seaf of Congress the place, 
for commencing proceedings under the said C 9 nstitution. 


AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES. 

S/ * ^ 

[The following amendments were proposed at the first session of tho first 
Congress of the rnit(?d States, which was begun and held at the city of New 
York, on the 4th of Mart h„1789, and vere adopted by th^ requisite number of 
States. 1 vol. Ifawh of tiie U. S. p. 72.] ^ 

ARTICLE I» 

tiouB on ' 

ihe iM)worg Congress shall tnako no law respecting ati establishment of religion, 

or prohibiting tlie fre^ exercise thereA' ; or abridging the Ireedora qf 
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speed), or of the press ; or the right of tht? people peaceably to assom- ■ 
and to petition# the government for a redress of grievances. 

ARTICLE IL 

A wcll-roglilated militia being necessary to the security of a free of 

state, the right of the people to keep and bi‘ar arms shall not be 
infringed. 

ARTICLE III. 

No soldier shall, in time of peace, be quartered in any house 'with-, Qnnrtw- 
out the consent of the owner ; nor in time of*war, but in a manner tooiers^^ &c. 
be prescribed by law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses, papers, Searoh- 
an<l olTects, against unreasonable searches and seizures shall not be 
violated ; and no warrant shall issue, but upon probable f>ause, sup-# 
ported by oath or^tffirmatioii, and particularly describing the place to 
»be searched, and the persons or things to be seized. 

ARTICLE V. 

N<' p(‘j'so*i shall be held to answer for a capital or otherwise infa- Proceca- 
mous criuK', unless on a presentment tH' indictment ot ' grand jury, 
except in cases arising in the land or naval t()rces,/6r in the 
when in actual service, in time of war or public danger; nor shall any with“ 
p(;rson be subject for the same oflcucc to be twici? put in jeopardy of 
life or^imb; nor shall be compelled, in any criminal case, to be a wit- 
ness against liimsclf, nor be deprived of life, liberty* or property, with- rightfj. 
out duo pijpccss of law ; nor shall private propm'ty be taken for public 
use without just compensation. 

ARTICLE VI. 

In all criminal proscoution.s, the accused shall enjoy the right to a Further 
spe(*d\ anil public triSl, by an impartial jury of tlie stale and district 
wlicrein tlie crime shall have been committed, wliieli district shall have 
bemi jireviously ascertijined by law, and to be informed of the nature 
and cause of the accusation ; to be confronted with the witnesses 
against him ; to havi* compulsory process for obtaining witnesses in 
hi^ favor ; and to have the assistance of cwunsel for his defence. 


ARITCLE VII. 


* In suits at commiJn law, where the value in controversy sliall exceed iUf?ht of 
twenty dollars, the right of trial by jury shall be preserved; and nOjyj^^^^ 
fact tried by a jur^shall be otherwise reexam|ped in any court of tin 
United States, than according to the rules of the commcfti law. 


^ ARTIQfcE VIII. 

Excessive bail shall not be ^equii-ed, nor cxgc^ive fines imposed, ^^ExcM^iTo 
nor cruel and un^sualfpunishuiei||ts inflicted. 
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ARTICLE IX. 

Con- The enumeration, In the Constitution, of certain Vights, shall not be'’ 
Co construed to deny or disparage others retained by the people* 

tJOD. 

ARTICLE X. 

Teser*v The powers not delegated to the United States by the Constitution, 
the states, nor prohibited by it to the states, are reserved to |he states respective- 
, ly, or to the people. * 


[The following amenrlmeift was proposed at the second session of the third 
Congress. It is printed in the Laws of the United States, 1st vol. p. 73, as arti- 
cle 11.] 

ARTICLE XI. 


Hcstrlc- The judicial power of the United States shall not be construed to 
(iic?arpow-, extend to^any suit in law or equity, commenced or prosecuted against 
one of the United States by citizens of another state, or by citizens or 
* subjects of any foreign state. ^ 


[The tliree following sections were propo'^cd as amendments at the first ses- 
sion of ihe eighth Congress. 

They are printed in the Laws of the United States as artiolk 

ARTICLE XII. 

Mode of The electors shall meet in their respective srates, and vote, by 
ihe^Prvsi Ih’esidciit and Vice-President, one of whom, at least, shall 

dcni^mi not be ail inhabitant of the same state with themselves; tlie^ shall 
deuT ortho **^*^^®» in their balfotSjVbc person v»ted for as President, and in dis- 
tiiict ballots the person voted for as Vice-President; and^ they shall 
make distinct lists of all persons voted for as President, and of all 
persons voted for as Vicje-Presidcnt, and of the number of votes for 
each, which lists they shall sign and certify, and transmit sealed to the 
seat of the government of the United States, diith-tcd to the President 
of the Senate ; the President of*the Senate shall, in tlie proscnci; of 
^ the Senate and House of Representatives, open all the certificates, 
and the votes shall then be counted : the persrn having tlie greatest 
number of votes for President shall be the President, if such number 
be a majority of the whole number of electors aiijiointed ; and if no 
person have such majority, tlK;n from the persons having the highest 
numbers, not exceeding three, on the list of those voted for as Presi- 
dent, the House of Representatives shall choose immediately, by ballot, 
Presiaont./?t^<* President. But in choosing the President, the votes sluill be taken ' 
by states, the representation from each state having one vote ; a quo^- 
rum for this purpose sh? 11 consist of a member or yiembers from two 
thirds of the states, and a majority of all ^he states shall bo necessary 
to a choice. And if the Ilduse of Representatives shall not choose a 
President wlnmever the right of cho^e shall, devolve upon them, before 
the fourth day of ^^ar^^h next following, th6n the Vice-President shall 



APPENDIX. 


677 


act as .President, as in the case of the death or other constitutional dis- 
^abillty o(* the Presiejent. 

2. The ])erson having the greatest numher of votes as Vice-Presi- Vice-Pws- 
dent shall be the Vice-President, if such number bo a majority of 

■whol(‘ number of electors appointed ; and if no person have a majori- 
ty, then from tlm two highest numbers on the list, the Senate shall 
choose the Vice-President; a quorum for the purpose shall consist of 
two thirds of the w^iole number of Senators, and a majority of the 
whole number shall be necessary to a choice. 

3. But no person cotistitutionally ineligilile to the ofllcc of Presi- ib. 
dent shall be eligible to that of Vice-President of the United States. 

[In the edition of the Laws of the United States before referred to, there is an 
amendment printed as article 13, prohibiting citizens from accepting titles of 
nobility, or lioiior, or presents, olhces, &c., from foreign nations. Ilut by a 
message of the President of the United States, of the 4th of February, 1818, in 
answer to a lesohqion of the House of Represent ative«, it appears that tliis 
amendment had been ratified (nily by twelve states, and therefore had not been 
adopted. »Su*. vol. v. of the printed papers of the Ist session of the 15th Con- 
gress, No. 70, ^ 
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A. 

AhrSdqmenta of tlio law, 569. 

Absolut H iiijltfs, 610. 

of |)L‘rx.onal safety, 0*21, 
ofrjK-fsonal cliaiMctcr, 631. 
of oei.sonal lihevty, 
of Veli<;ioiis rl)(;rty, 657. 

Acts of ('vnyi iss ^ind o/' /.((/Ufoture. {see 
* lr>tatutes.) 

Adjudications^ force of, 536, 541. 

Ailiiurtiltij Courts, when to piococd in rem 
as to pri/.c, 306. 
criminal jurisdiction of, 397^404. 
nature of proceedings in criminal 
cases, 404. 

have jurisdiction of ca.se.s of for- 
feiture and sei/nre, 419. 
as instance courts, 422-127. 

pri/e court^, 393-422. 

(St!e Admirtdty Jurisdirtian.) 
forms of writs and other process id, 
426. 

Admit alitj jurisdiction, (see Adniiraltu 
♦ Courts,) 

in prize cases, 394. 
as to prize made on shore, 395. 
when lost as to jirize, 396. 
in criminal ca.ses, 397, 403, 415. 
when it attaches, 398, 401, 40,5. 
honv distinguished from common 
o law, 405, 413, 414. 
of maridnio causes and contracts, 
409-423, 

history of, traced, 406-410. ^ 

in cases of'^eneral average and 
salvage, 411, note, 442, 415. 
none to enforce specific perform- 
ance of contracts, 41^ote. 
of chart er-partie.s, 41^, 414. 
what are civil cases of, 41 
is exclusive, 42#. 


Admindiy juristjiction. ^ 

in cases of mortgage of ships, 414, 
note, 415, liote. 
as to matters paitly on sea and 
parity on land, 422. 
of maritime hypothecations, 423. 
within eld) and How of tide, 405, 
409, 422. 

upon ifavigable rivers, 408. 
as to .salvors and seamen, 424. 
in personam and in rent, 425, 426. 
Agent of a state may be sued in federal 
, courts, 388. 

Aliens, by domicil, 84. 

condition on breaking out of hos- 
tilities, 66. 

where sue for a tort, 340. 
rights to sue in federal courts, 381. 
excluded from enumeration, 245, 


note. 

Alliance, offensive and defensive, force 

of, Gl. 

effect on licenses, 80. 

Ally, cooperating, liable to confi.scwrion of 
property, 80. 

not to trade with enemy, 80. 
included in treaties of peace, 177. 
|^w6assacfo/*s. free from arrest, 15. 

immunity of, established, 191. 
when suspended, 46. 
grades of, 48. 
binding acts of, 49. 

Animus manendi, 86. % 

Annexation of territory hy Congress, 280. 
Appeal, in criminal cases, 361. 

Arm^ neutrality, the, 135, 160, 161. • . 

- accession of England to principles 
• of, 137 . 

Arms of the sea, 29, 32. 

Arrest, by sc^*geant-at-arms, 253. 

I^y-iileputy of, 254. 

Articles of confederation, 220. 
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Assignee^ right of, to sue in federal eourtr, 

387. 

Attachmont^ in rem, 285, note, 
lien by, 266. 

proceedings by, in rem, binding, 
285. 

for^contempt, 347. 

Attorney Oeimral of United States, 344. 


B. 

Bacon, Lord^ his definition of war, .58, 
his writings, 568. 

Bail, in the Roman law, 584, note. 

Balftr, nisiritimc code, 136. 

Bank, national, not to he taxed by states, 

477. 

authority of congress to create, 
270-276. 

aif Jiority of congress to create un- 
“ dcr confederation, 276, note. 

• of U. S., right of, tosue in the fed- 
, eral courts, 385, 390. 

not taxable, 477. 

Bankrupt laws, 42:9. 

Barbary States, 197-199. 

Bayfi, (sec Arms of the sea.) 

Be/liaereufs, rights of, with respect to each 
\ other, 99. 

Bilh of Credit, what, 456, (see State.) 

Bill of /if y /its, history of, 612, 613. 

Engli^li l)ill of riglits, 617, 621. 

“ petitit)!! of rights, 617. 

“ Magna Chartuf 61^. 
Connecticut colony, declaration of 
1639, 612. 

New York colony, declaration of 
' • 1691 and 1708, 612. 

various American declarations of, 
611, 621. 

Blarksfone, 574. 

Blockade, law of, 1 50. 

definition of, 151, 1.52, note, 
^suspension of, 152. 
ending of, 153. 

pieseneeof adequate force, 151. 
when binding, 109, note, 
precludes egress and ingress, 1.53. 
notice of, essential, 154. ' \ 

notice of, constructive, 154. 
intent to violate, cfl’eet of, 155, 156. 
breaeh, j)enalty of, 157. 

Brartnn, 562. 

Bi itton/ Treatise. 563. 

Biolaviaqiii, 18. 

Byn/^cr.s/ioek, on marine jurisdiction, ,30. 


C. 

Capture, maritime law of, 81.* 

rights to vest in the soveVci|,n, 112. 
when title to complete, 113. 


Capture, after peace concluded, ‘fso, 181. 
jurisdiction, 391. 

W'here it givds title to property,^ 

, 121-12.3. 

Cartel ship, 80. 

Cases arising under the constitution, 362. 
Casus fcrderis, 60. 

Ceded territories, (see Conyress, and teni- 
tories ceded, (jr., and cession of 
f territory.) 

jurisdiction over, (see State and 
Conyress.) . 

Cessio honorum, wiiat, 475. 

Cession of territory, 186. 

possession necessary to complete, 
186. 

laws, municipal, how afiected hy, 
186, note, 536. 
state not bound to indennniy for 
loss by, 188. 
in places ceded to IJ. S. 432, note. 
Chancer y,\'cpcivlA in, 552. 

C/iicalry, its infiuence, 11. , 

Circuit Courts, organisation and power of, 

335, 336. 

jurisdiition of, 336, 337, .3.18. 
jurisdiction of, not !)y change 
of (lomtcil, 388. 

^Citizens, domiciled alu'oad, S4. , 

may not engage in foreign war, 

. ' 111 . 
effect of war upon, 105. 
rights of defence, 105, 106. 
not to cruise against friendh pow- 
ers, 111. 

^ may not sue a state in courts of 
,U. S. .326. 

not to crui.se without commission, 
106. 

not to cruise against their own 
country, 200. 

Civil law, the, 577. 

^ curly RomaSi law, 578. 
twelve tables, 583. 
prauorian law, 591. 
responsa prydentum, 592. 

Cieem, 593, 594, 595. 
age of Augustus, 594. 

Papiniaii, lilpian, Raulus, 597. 
Thcodosian Code, 598. , 

Trihonian, 598. 

corpus juris civilis of Justinian, 

* 599. 

tiu; Code, 599.’ ^ 

the Institutes, 599. 
the Digests, 600. 

• the Novels, 60^ 

disturbed by harbari.m invasions, 

’ 603! 

study of, revived, in the 12th cen- 
\ ^ tury, 6i:5. 

reception of, in England, 606. 

Civil lij^o'fy, 610. 

I irar in othef static, 24. 
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Chulsnif, in what district to be brouglit, 
• 336. 

Ck’iks of U. S. Courts, 344. 
how ftj)pointO(t, 344. 

Codstiiiff hn‘U'>(\ edect of, 488, 491. 

( \)(Ji firation , T) 30. 

Coka. 545, 5(17. 

(hllision, wiicu District Court has juris- 
diction of, 409. 

Colonial trade of tlie fnciny, 90. 

Colonies cany laws witli them, ,53.5. 

Aineucan, iheir rights asserted, 
612-618. 

Colamhia, District of 279, 387, 431. 

Cnmmnria BdU, 116,169. 

Commerce, general right of, 34. 

claims of Port\igal and Russia, 36. 
treaties of, 36. 
with the enemy, 77. 
to 1)0 n'uulated hy congress, 484. 
betwe(‘n several states, what, 490, 
' 491. 


power to regulate includes license 
laws, 491 

internal, not to bo’ controlled by 
congress, 188, 49(). 
j^Dwtr of (ongress to regulate, car- 
ries no gram, of [iroperty, 497# 
Commis'^fnn to cruise rcipiisite, 106. 

unlawful iigain.st a friendly power, 
• ' 111 . 


Common lair, definition of, 533. 

* its sources, 533. 
how far adopted in the federal 
courts, 37 381. 

growth of, 533. 
adifpted in I lie .states, 534. 
follows colonies, 534. 
applies to impeachments, 381, note. 
n])plies to federal courts, .378. 
o o K a except in 
criminal ca.ses, 367. 

( \)m7))ons, house of 249. f 

Cominitation of' time, 171. 

Conccaimi’iit of papers hy a neutral, 167. 
Conrurrent power of tllo statt's, 4.3 1, (scc 
Stall s (I ml State Courts.) 
jurisdiction, 442, (see States and 
State Courts.) 

Confederation, early steps towards, 213, * 

articles of, 220. 
i:tiheeility of, 222-228. 

Confiscation of enc^nies^ property conse- 
quent on war, 69. 
debts, doctrine in England and 
United States, 7.3, 75. 
not allowed of property wrong- 
fully taken hufore war, 76, 
of enemy’s property on commence- 
ment of w ;r, 75. 
contraband articles, ^48, lA. 
for breach of blockade, 1^. 
carrying (ji.spak’hes, 158. 1 
as foundation of title, (seefnt/c.) 


Congress, h'gislation of, supersedes state 
legislatio’n, 4.55. 
may punisli the bringing of coun- 
tcifeit coin into U. S., 48.5, note, 
power of, to regulate eommereo, 

✓ 484. 

of 17.54,214. 
of 1765, 216. 
of 1774,217. • 

its constituent parts, 232-234. 

■ privilege of tlie two bouses of, 25.3. 
power to punish for contempts, 

• 253-255, 
general powers of, 255. 

rules of proceeding of, 256. 
mode of passing laws liy, 257. 
authority tf> create a bank, 270-276. 
authority of, relative to taxation, 
(sec Ta ration.) 

preemption, rjglit of, 28(^, 282. 
annexation of territory hy, (see 
Anm'ration.) 
to provide for proof of juihlic revc- 
onls,‘2.83, (see ReCords.) 
power over mil it *41, (see Militia.) 
power of, as to inlernal improve- 
inents, 291-294, 
power over domestic territories, 
430. 

powe^y of, over conquered and ceded 
territories, 431, 482. 
right of, to impose laws, 536. 
Constitution of the United Stat(‘s, (see Ap- 
^ pendir,) 661-670. 

•how and when former!, 227-229. 
Constitutional pouur, its test, 349. 
Constitutional itij of laws, 503, 510. 
Construction of statutes, 519, 525, 530. 

of Revised Statutes, 523. 

Consular System of the TJiiiteri States, act 
to regulate, 57, note. 

Consuls, defined, 50. 
duty of, 51, 52. 
have no judicial powers, 51. 
not protected as ministcrspirj5, 56. 
nations not hound to receive, 51. 
to assist in arresting desrTters, 52. 
enlarged powers in foreign ports, 
51, notes. 

Contempts, when pnnishahle hy congress, 

2.5.3, 255. 

may bo punished by U. S. courts, 
332, 333. 

Continuous voyage, 94. ^ 

Contraband oi^' war, 143-150. 

what articles constitute, 143, 148. 

• provi<;i^ns, when, 145, 146, W8. 
provisions, how affected l)y desftna- 

"tion, 147. • 

articles of native growth, 147. 
raw materials, 147. 
jn)|j'>Icments of war, 148. 

^penalty for carrying, 149. 

not to affect vessel, 150, note. 
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Contrachy protected against stiftc Ul^v^, 

463. 

commercial, with an enemy, 77. 
public contracts with an cnomv, 
184. 

lews, impairing the obligations of, 
"v 463. 

Contrihidiou'^ levied by an enemy, 102. 
Comtsel in Courts of tl. S., 342, 343. 
CoHutufiiit coin, bringing it into the U. S. 

])unishablc by congress, 485, ^lotc. 
Courts may declare laws uncoiistitnlional, 

503, 1 10. 

federal, how far common-law juris- 
diction in criminal cases, 367- 
376, 330. 

princij)les of common law applie d 
in, 372. 

jurisdiction of criminal cases in 
admiralty, 37.5. 
jurilsdiction oP" military aiid naval 
crimes and oUences, 375, 376. 
how far common law and state 
laws are •rules of decision in, 
376, 379, note, 
jurisdiction, when an alien is a 
party, 381. 

jurisdiction of, against person not 
in tl>' district, 382. 
jurisdiction, between e. izena of dif- 
ferent states, 382. 
when a party is a corporation, 384. 
right of r S. to sue in, 385, 
right of tiMistce to sue in, 387. 
right of assignee to sue fh, 3.i7. 
foreign corporations may sue in, 
38.5. 

iiihaldlanls of District of (\)lumhia 
may not sue in. 387. 
inhabitants of territories may not 
sue in, 387, 388. 
jurisdiction, when state a party in 
interest, 388-.39(). 
state not to be sued hv individmils 
“ in, 388 
agent.s of sl.ates may he sued in, 
388, 389. 

jurisdiction of, in admiralty, (see 
Admiralty CourtSy Admiralty Jti~ 
lisdivtam,) 

jurisdiction over coded territories, 
431 

proceedings and executions in, reg- 
ulated by congress, 441. 
process and decisions, how affected 
^ by state laws, 441, 442. 

Circuit, m U. S., ( see Circuit, Supenor, 
^ State ('nurts.) 

^ Court of Claims, of U. S., jurisdiction of, 

.328. 

judgments not binding till con- 
SViped, 328. 
congress may overrule decisifpiis of, 
r 328. 


Courts Martial, naval jurisdiction of, 377, 
note, 399, 402, 
Crimes at sea, under statutes of United' 
Stat ‘s, 397-403. 
Criminal cases, jurisdiction (»f, in feileral 
courts, (see Cednal (\mrts ) 
concurrent jurisdiction, (sec Courts, 
Jud(ni/ CisftH'f Courts,) 438. 
Criminals, duty of surrender of, 40, 44. 
Cruise, right of, 106. 

when eiuiscr liable as pirate, 111. 
with double commission, 111. 


D. 

Darnayes, measure of, in eases of tort, 630, 

note. 

Death, punishment of, 625, 

Ddtts, assumption of state, 440, note. 
Jhr/aiatfon of Independence, 219. 

of war, mode ahd form of, 62. 
Delictum, 96, 133, 158. 

Ihputy Maishal is officer of Dist. C^ourt, 

347. 

amenable to its jurisdiction, 347. 
Despatches to the enemy, 158. 

Direct tax, 277. 

Discomy, as foundation of tide, (see 

Title . ) 

right of, 187. 

how far it imposes laws of discov- 
eier, 187. 

District Courts, organization and junsdic- 
t ion of, .*139-342. 
jurisdiction, as courts of coinmon 
law, 427. 

in eases of seizure, forfeiture, and 
torts, 427. 

in casos of bankruptcy, 429. 
as prize and instan(M‘ conits in ad- 
miralty, 391-397. 
. criminal jurisdiction of, in admi- 
ralty, 397, 403, 415. 
no appeal in criminal cases, 361. 
damages in* for marine tort, 403, 
407-410. 

admiralty and rnaritiim* jurisdic- 
tion of, 416-422. 
cognizance of seizures and forfeit- 
ur(‘s, 416, 418-420. 
jurisdiction in salvage cases, 426. 
jiiiisdiction as to pilotage, 426. 
jurisdiction docs not rest on stat- 
ute, 408. 

not limited to tide waters, 408. 
District of Co/umhia, ir^’ nhitants of, may 
not sue in federal courts, 387. 
power of the courts of, to issue 
\ ' mandamus, 431. 

Doctor Stuf’ent, 566. * ** 

Documents concealment or spoliation of, 

t 

i^'btral, for gliips, enumerated, 166. 
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Domain, 175, 280. 

Dumiiil, when confers hostile character, 
. • 84, 89. 

tost of, «f), 87, 
what* !i change of, 88'h 
<Ioos not atlcct juri>(liofion of Cir- 
cuit (amrts, 387. 
commorcial, Ht, 85. 

Dominion over hiihjcots and vesstds at sea, 

29. 

states, 441. 

lien for, 271. 


T)roifs of tlio lulinIraTty, 107. 
Duties, not to lie miposed by 


E. 


Kdon's Dr ports, .5.57. 

Dillon, Lord, 557. 

KIrrIins of IVosident, 299. 

Dlementiiri/ ivrlfrts on common lair, 51)1. 

llraeton, I itlloton, (a)k»^ Halo, 
S<i'., 51)2, .5().5, .5»t7, 571. 
Bhiokstono’s ('oinnn'iitaric'^, 571. 
funhuijo, hostile, when laid. 70. 
j'roliininai’v to war, 70. 

Dnibast^udoi f>, latdN of, - 18 . 

of, l“i, 47. 

may hi- letuvrd, 49. • 

how far tlioir nets bind, 49. 
Fmhiriilion, iiiz,!i* o^, 857. 

Ennui nt domain, rijjjiits of oonjirO'S in 
inakin^^ inlornal im|»io\t‘mi*nls, 

• 292, note. 

Enemy's [aopcM'ly, bow' atloctoil by .siaU* of 
wftr, (hi. 

despatches not to be oarrud, 158, 
1.59. 

eoidisoatiori of shij), penally, 158. 
Enemy, fnido witli, unlawful, 77. 
as to eonirneico, 8‘3. 
by ow niny: the soil, 84. 
by re‘'idenee, 811-89. 
by .s.iiliit;^: under liis flag, 95. • 

old laws as to, 99 
•colonial tradt* of, 90. 
property on bol^id a nontnil, 91. 
Enijlish decisions, ihoir weight, 81. (see Ad- 
judiralions.) 

Enlistment, against friendly powois, iin-^ 
* lawful, 131, 132. 

Evidence in liliel, 63,5-642. 

Executtir. department, nature and iinitv 
of, 295, 29G. 

Expeditions in neutral territory against 
friendly j)Owoi'.s, 131, 132. 
Ex post facto laws yfhnX, 456, {see E*ufe.) 
Extradition, wlierl%rantcd, 45, note. 


luxlrudisi, its.oharactcr, 261. 

Federal courts not to interfere wifh state 
courts, 4G2. 

Fisheries, internal, may be regulated by 
states, 495 

Fitzherherf's aln idgment, 56G. 

Flint of the enemy, 95. E 

Fhta, 563. 

Foniijn eommission to erui'^e, 111. 

prince or state may sue in V. S, 

^ com is, .‘Iji). 

public vessels not subject to hx al 
^ laws, 16.5, 1(»4 

* property, when protected in war, 
GG, G8, 76 

slate, in what name to sue, 326. 
Fineiijners, their rigbt.s and duties, 10. 
Forfeituns, juri.sdietioii of, in adinnalty 
eourt.s, 418, 120. 

Forms of p>oc(s<, 441. 

Foitrscitds (xatise, 564. ^ 

Fiee sliifis, 135. 

Fniijhi earned by mnitrals carrying eye- 
niy’s gooils, 131 

w'hcn earned by captor of enemy’s 

* vc^sel, 141. 

Fuijidcis from Justice, 650. 

<‘onstituiional ]H’ovisioiis. <)55. 
how far state, cxceutive may refuse. 

to deliver, G51, G.52. 
n[)orf"what evidence arrest may be 
made, G53, *651. 
from justice, surrendrr of. 42 
from service, mode of recapture, 
, 4 5.3 . 

• “ law of 1850, relative 

to, 451. 

“ 651, note. 


C>. 


Garnishment, judgment in proceedings 
<>y. binding, 286, [sea Judy mints.) 
(ienniin conjideiary, 225. 

(iilhert, liord Cli. J3aron, works45f, 572 
Glanoille, .561. 

floods, neutral, in enemy’s ships, free, 

138. 

. liable to captor’s freight, 141. 
GovernmeMf de facto, 27, 177. 

( iraud jury, 62 1 . 

Gutks, their advance in national law, 4, 

5, 22. 

Greek goremment \n 1832,26. 

Grotius, efleet of his writings, IG. 

^ his successoi’s, 18, 20. 

* opiniot) oil capital pimishiffiTt ^626< 


F. 


H. 


Fauces terree, 406. 
Fearne's treatise,' hi 


Haheag corpus, writ of, 043. 

act of 31 Cliailes II., c. 2, 643- 
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Haeoi New York statute relatiiij' 

to, 64 S. 

when habeas corpus does not lie, 
648. 

to remove a foreijrncr from state 
jurisdiction, 335. 
^vv^en granted by United States 
^ courts, 380, 333, 359, note, 
jurisdiction of state courts in re- 
spect to, 448. 
in cases of fugitives from scrvii c, 
*4.53. 

Sir Matthew, Pleas of the Urown, 
.773. 

llamihonj Alexander, on confiscating 
debts, 74. 

IhiidfnrJcp, Lord Ch., 5.5f). 

JJtnrkIns, on cniniiinl law, 573. 

Heads of df'jKirtments, their amenability, 
313,43*1. 

Hinh and low irntrr , mar L. as to inrisdic- 
tion, 405. 

Fihjh seas, what, 400, 408. 

History of the law of nations, 4-20. 
American .Union, 212-230. 
of treat iscji, ,561-570. 
law re[)orts, .542-.560. 
civd law, 577-009. 

IJohart'^s n ports, 540. 

Ifolthe's thforij, 58. 

Ilowine repb piaudo, 453, 650.'* 

IJostaye, 117. 
llostdr embargo, 70. 

character, by holding lands in ene- 
my’s country, 84. 
character, by residence, 86. * 
by (olonial trade, 90. 

English rule, 91. 

when person or property is, 83-98. 
cliaracter, when acquired bv traf- 
fic, 84, *89, 91. 
character, when acquired by .•'ailing 
under eneinyV flag, 95. 
House of lirprfseiitativcs, 238. 

rrictnbers elected by districts, 244. 
JIid}ncr,<"'\. ■ 


I. 

Impeachments f 313. 

Import duties, 271. 

Imposts laid l»y states, 438-440, 441. 
Impressment of seamen denied by United 
^ States, 162, n. 

Imprisonment, relief from, by habeas cor- 
_ pus, 644. 

Improi ^nts, internal, by pngiess, 292, 
' 293. 

* Independence, declaration of, 219. 

Indians, their original title to lands, 280. 
Indirtmhits, 621. ^ 

Indorse, requisites of suit by, 33r, |iote. 
Infidels, oniiiions concerninfr. 11. 


Informations, 621. ' ' 

Injunction, not to be granted by federal 
courts tf> restrain state. 402. 
when federal courts may grant,' 
341. 

not to be granted by state court'' to 
restrain fedL*ral, 4T)9. 
Insolvent laws, their constitutionality, 47.3. 
state, discharge under, when valid, 
472-t75. 

Inspection laws, stat(i may regulate, 492, 

493. 

Instance court in admiralty, what, 392-394, 
422, 420. 

Instruction of representatives, right of, 018, 

note. 

Insurrection, how put down by states, 4.55. 
Intercourse with an enemy illegal, 77, 
Internal inipi oreincnts liy congre.ss, 292, 

293. 

Intirnatioval law, 02. 

Inlcrpretation of treaties, 182. 

of the constitution, 202. 
of statutes, 519, 52:5, 529. 
Intervention, rights of, 21, 24. 
when jusliliable, 24, 26. 


»• J. 

Jeopardy, putting a partv in, 022. 

Judijes, how a ((pointed,’ 310. 
their su|)port, 317. 
term of oflice, 317-320. 
term of office in tlic several .states, 
. 320-323. 

how',and hy whom im])eaehed,320- 
" 323. 

of U. 8. may grant ne ereats and 
injunetion.s. 332. 
.ludffmcrits, of tribunals of other states, 283. 
faith due to, when duly nutlienti- 
, Vated, 283. 

' remedy on, subject to legislation, 

472. 

nul tiel record, when good plea to, 
•' ' 284. 

of justice of peace, not within con- 
stitutional provision.?, 285. 
defendant must have due notice of 
" suit, 284, 285. 

what is such notice, 284, note, 
of appearance by attorney, 285, 
r note. 

juri«5dietion of court rendering, 
may be iinjnired into, 284, 285. 
^ in rem, 280. 

when lien in feder U courts, 200-270. 
of his ncers, 624 

Judicial depa'rhmnt, power, where vested, 
and its extent, 310, 324, .329, 34?, 
346 , 357, .362. (See Supreme 
^ ( hurt . ) 

ei tent of iiiri diction. 324-328. 
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Judicial department, powers of, conferred 
up^jn state courts, 342. 
power, by whom (l[spo«;ecl of, 350. 

Judicial deuhons, cvidcMice of common 
law, 536, .540, 541. 
reports of, 542, 543. 

Judiciary nuiy declare laws iinconKtitu- 
tiomil, 604. 

of ambassadors and consuls, wbtm 
® CKcliisivo, 56. 

Jura sum mi unpirii, 221. 

Jurisdiction, court renderinff foi'ci^m jud"- 
. mciit must have, 2^4-286. 
of courts, (see Coinfs, Snprcjne 
(''owt, Judicial Department.) 
national, over seas, 29, .33. 

Jurisprudoice, national, pi’o^ress of, 496- 

.501. 

i/wry, jud;!:es of fa<‘t.s and nrotives, 640. 

iVial by, secured by Magrra Charta, 

, 62.3. 

constitutional ])rovisions as to, 62.5, 

* note. 

Jus in rnn, it in re, 186. 

Ju.s patornnn, 588. 

Jus post/iminii, what, 119. 

wW'U^t takes ctl’cr t, 120, 

bow lung it subsists, 12U, 121. i 

•ft. 

Land, in the United Statc.s tciTitories, 

* 280, 281, 
distribution of the proceeds, .^8.3, 
note. 

Imu', municipal, dclinition of, 502. 

conij)Ose<l of written and nnwi'ittcri 
law, 502. 

Laic of naf LOUS, definition of, I, 
its foundation, 1, 2, .3. 
history of, 1-20. 

history of, among the Oi'ceks, 5. « 
history of, among the Romans, 6, 
history of, in tlie rnifldle ages, 8. 
influenced by Cl.cisliamty, feudal 
Bystciu, chivalry, tn’utics, and 
precedence among nations, 10, 
12 . 

offonec.s against, 191. 
the evuictice of it, 19, 20, 81. 
its .'y^plication to new states, 27. ^ 

as to dominioTji over sca.s, 29-34. 
as to regulation of trade, 35. 
as to clianges in governments, 28. 
as to suiTt iider of fugitives, 40.^ 
as to ambasscJoi s, 45, 191. 
as to consuls, |o-57. ^ 

as to declaration of war, 62-65. 
as to confi.saation of enemy’s prop- 
•erty, «li-70. 
as to confiscation of debts, 'tf-77, 
making property irostilc, 83-fr}. 
as to sailing under foreign llaVi 95. 

VOL. I. 


j iJtmof nations, fiA to rules of wfhi^99, 100. 

as to privateering, 107. 

' * as to dis|)o.''al of prizes, 112. 
as to i*ansorn, 115. 
as to postliininy, 119. 
a.s to rights and duties neutrals, 
124-142. 

as to contraband of war, 14.3. 

as lo blockade, 1.50. 

a.s to right of search, 159. 

. *as to truee.s, 169. 

as to f»asf.porls, 171, 191 
• as to treaties, 174. 

[mv oj nature, 2, .3. 

IjHWs, inu.st be cc-nstitiitionnl, 503-510. 

retrospective, condemned, 511, 513. 
Legislative power, 502. 

Letters of credene(“, 49. 

of manpie and reprisal, 71. 

Lcr 7 'ei sihe, as a])])Ved in ceded territory, 
483, note. 

Lihel, definition of, 6.32. 

right of jury to determine lajv and 
' fu‘t, 63.5, note, 
truth of, how far Va ju'-fification in 
indietrncnts, 610-643. 
truth of, may he plead<'d in juivato 
. ai’tions, 641. 

ninlie;- as intent essential, 636, 642. 
Liberty, persi^nal, 643. 

secured by writ of habeas corpus, 
643. 

of the press, 634. 
religious, 657. 
immigration, 657. 
lAcher, on ]>olitieal etldes, 3. 

on political hermeneutics, 532 
License to trade, by enemy, 95, 173. 

con^tru(3ion and duration of, 173. 
not to he granted by an ally, SO. 
Lien, as aflecting admiralty jun.stlietioii, 
411, note. 

wliJli person has, in admiralty, 
425. 

under state laws, 423, 425,'aotcs. 
on .ships, by material men, 425. 
of seamen, for wages, 425, 426. 
of United States, for duties, 271. 
of United States, by virtue of judg- 
" ments, 266-270. 

Limited jurisdiction, no protection to ac- 
tion done without, 339. 
Loral lim, in the federal courts, 378,379. 
Littleton*s Tenures, 565. 

Louisiana law, influenee of civil upj^, 536 


M. 

Magna Charta, 617, 621, 623, 624. 

“ law the land,” meaning of, as 
* used in, 623. 

asr to treatment of foreigners at 
oOilimencemetit of war, 68. 
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J^tala prc^iita nncl mala in sc, 520. ‘ 

MandamiLs. a suit within Tnoaninfr of con- 
stitutitin, .‘i26, note, 
when issued by the United States 
judges, 332, 357. 
notdo be issued by a state court to 
federal officers, 460. 
by the circuit court in the District 
of Columbia, 35K. 
not from federal to state courts, 
* 452. 

not to review judgments, 358. 
not against a state, 357. •* 

MaT(^ dansinn and mare liberum, 30. 
Marine torts, 167, 403, 407, 408, 411, 

427. 

Marque, letters of, what, 71. 

Marshals of Ihiiud States, 345. 

liy whom removed, 346, 347. 
security reqniri^l of, 347. 

Master of vessels must deposit sea-letters 
and passports, 52. 
Mercantile contracts with enemy unlawful, 

77. 

Military law, dcliiu'rd, 377, note. 

MilUia, authority of states in res ■»ect to, 

437. 

authority of congress over. 286. 
when culled into Sv wice by the 
Prt.^ident, 289. 
authority of state courts-martial 
over, 290. 

Ministers, resident, 48. 

Money, power of congress to appropriate, 
‘ • 441. 

Monopoly, jiroliihited in states, 620. 

in navigahlo waters, 485. 

More, Sir I'homns, 553. 

Mtu'ris, Kolu'rt, 227. 

Muukupal /jaw, 502. 

Mutiny at sea, 402. 


N. 

^ ; 

National character, test of, 85. 

Nations, ohligalions of, not alfccted by rev- 
olutions, 28. 

rights and duties of, in peace, 21. 
their equality and independence,* 
21 , 22 . 

when subjects of one may assist 
those of another, 25, 27. 
dominion over adjoining seas, 29- 
^ 34. 

'jurisdiction of, over seas, (see ./u- 
V-' • risduflion.) 

* right to navigable fivers, 38. 

. their rights of cx)wimerec, 34. . 

when intervention by, justifiable, 
(sec /uiervention.) 
(See Law of Nations^ 
Naturalization t laws not to be p&ssod by 
« the states, 476. 


Navigation of rivers, right of, not to he 
granted by^tates, 485, 486, 489. 
of rivers, not to be obstructi'd by 
’ » states, 494. 

freedom and reciprocity in respect 
to, cni'ouraged by U S,. 37, notes. 
Navigable 1 ivxrs,Y\\rht of nations to use, 38. 

water.'., canals held to be, 408. 

Nc exeat, writ of, 655. 

now a civil rtmedy, 656, 
granted by U. S. courts, 332. 
Ncutial nations, what are* 124. 

rights and duties of, 124. 
impartiality required from, 124, 
133. 

troops may be furnished to allies, 
125. 

may become carriers of enemies’ 
property, 126 
enlistments in, against Aicndly 
powers, 131. 
right of trade during war, 89, 109, 
note. ' 

right of trade under rule of 1756, 
91, 92. 

rights of colonial trade, 91). 
right of captors in ptrts, of, 119, 
130. 

must not ])reparc hostile enter- 
prises in iKMitral ports, 129, 131. 
dutie.9 as to Itrmgn civil wars, 24, 
25. 

must fulfil prior treaties, 125. 
judges of tlie casus /apdens, t25. 

, goods in enemies’ vesseds, 126, 138, 

140. 

territory inviolable, 126V 
prizes in their ports, 133. 
freight for enemies’ property, 134. 
restrictions on their trade, 143- 
168. 

as to hlockade.s, 150-1.58. 

, as to enemies’ despatches, 158. 
subject to search, 159. 
convoy, 161. 

character Vv domicil. 84. 
prisorier.s free in their ports, 120. 
transfer in transitu, 96. 
ship documents, 166. 
misconduct of, 167. < 

forfeit contrahand, 109, note, 149. 
Nenhality, armed, 135. ^ 

Notice of blockade, lf'4. 

time in, when exclusive or inclusive, 
171. 

Nottingham, Lord, 555. 

" d. 

OhUg^hns of contracts not to be impaired 
. by state laws, 463-474. 

I what amopnts t^^ impairing, 464, 
f 
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GhUyaiionsl)f cnntracfs, how affected hy tak- j capture by, no change dT^’C^erty, 

iijg away remedy, 471. 118, i;>3. 

contained in chartcrs'of iiistiiiuions I by citi/.ens, cruising ag.ainst their 

•of charitV and learning, 46<i. ■ country, 111, 200. 

not impaired, if remedy only af- , PlowdenUi Reports, 544, 

fci’ted. 470. Poisoned anus, unlawful in ■wiiryfOO. 


between two states ])rotectcd hy i 
constitution, 471. | 
as ajfectcd by in.solvcnt acts of , 
• states, 471, 47.'3. j 
protected by Constitution of U. S., i 
• 512, 5l.‘3. I 

Offences again.st law of nations, lt>0. i 

OjDirers of govern tnent may not pro'-ecute t 
claims against U. S. 328. 
Ordinance as to religious freedom, 5.57. 

as to civil liberty and private* con- 
tracts, 624. I 

Otrnns of cargo affeeted by contrabund, 

I1>0. 1 

•P. ' 

Parliament, powi'r of, 254, .503. ] 

/\o//a/sA//», dis'-ohition of, b\ war, 70. i 
I^assm/is, light of, ov'('r foreign territory, 

.37. 

P(i.s'S( /c/ci.s. {see Sf<t(/< -Oirnei ) 

what and b\ whom granted, 171. 
con 41 iietioii of, IT2. 
rcA o( a I ion ofy 1 72. 
violation of, how pnni^bed, 191. 
Patent cases, jiirisilictioii of C. S. <*onrt9 
in, .3.39. 

’ Paupers excluded from enurm ration, 245, 

note. 

Peace, treaties of, 1 74. 

“ binding force of, 17.5- 

177, I S3. 

“ with govt'rnment de 

facto ^ 177. 

“ when they take effect, 

’ * 1714 

Peere WlUiams, .5.55. 
t^eers, tri.d by, 02.3 
Peniteniianf si/sfem. 627, 329. 

J^erkifis'.s Tn all'll, 566. 

Petsonal >eeiiiitv, liglils of, 61.3, 621. 

sel('<l<'fenee, when justilialde, 630, 
security, piote<’ted by juiy trial, 
&e , 622. 

protection against personal vio- 
• Iciice, 629. 


Ports, mutml, prizes may bciairned to and 
condemned in, 1.30, 133. 
armainent.s of belligerents in, un- 
lawful, 1.31, 134. 
•capture of bclligcicius from, un- 
lawful, I21f. 

• rights of foreign vessels in, 163, 
note. 

Possessoty suit in .admiralty, 413. 
Posdiniiny, right of, 119. 

inapplicable to movables, 119, 
property in neutral .^lntes not af- 
fected, 120. 

jicrsons affect 'd by, 120. 
op(‘rales on enpiiires at sea, 121. 

on real, |)roperty, 120 . , 

English and Aincriean rule, il 22. 
J^osf roads, 292. “ 

P/aeto'e in fedeial (Oiiits, .378, note. 

Pt n a/t 'tfs of adpidged easi’s, 510 
Pffemptioti of Indian titles, 280. 

of nnap*)io)>riiUetl lands, 282. 
Piejhrnce o‘ ihc irnited State.s a.s ered* 
^ itor, 262-2i)9. 

Ptesident, cjualilications and duties oi', 
29.5-297. 

appointment of, 297-304 
eli-etors of, .300, 

Jenn of office, .304. 
salary, 301. 

powers ol, as eornmandcr-in-ehic'f, 
305, 

“ to grant reprie^es ami 

pardons, .307. 
in making treaties, .308. 
appoiutvS the olliecrs of govern- 
? men t, 311, 

duty to give information to eon- 
312. 

may be iin])eaebed, .313. 
veto, power of, 258-260. 
power of removing executive offi- 
cers, 340. 

‘Previous question, 257. 

Priority of United States as creditors, 
262-270 

of United States giving lien, 266, 


reputation, 6.31. 
liberty, 643. 

Persons of color excluded from emmyra- 
^ tion, 245, note. 


Piracy, defined, 19.3.'' ^ 

punishment of. 194, 401-402. 
under huy^f nations, puni>hablc 
• by i\]i, 196. 
legislation of United Statci^in re- 
^ Igiion io,l‘j|, 200. 
slave-trade, when, 205, \ 


does not displace lien of creditor’s 
atiachmc'Tit' 26.S. 

Prlsi/hcrs of war, condition of, giudfl.dlv 
* improved, 14. 

Rrivateerinq, how fncouraged, 107, 109.* 
how checked, 108 
owners to give security, 107. 
liahj^itics of owners, 109. 
iffeasure of damages, 1 10^ 


•i 
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when individuals may ^n- 
gapfc in, 1 10. 

abolished by certain nations, 10‘). 
PrU'ilcgid communications, 6.’i8, 642. 
Prloity, none beu\eeu administrators, 234, 
X note, 

jurisdtetion of, when lost, 396. 
court, in admiralty, wlial. 1 13, 1 14, 
391, .393, .391. 

broujrht iii/ra prtrsidia, 1 13. 
military, 394. ' 

* in whom vc.sts, 112. 

disposition to be made of, 112.^ 
title to, liow lost, 112. 
when property [lasses to captor.s, 
112, 113. 

Prof)ab/e cause of seizure, 166. 

cause on malicjous pro.scmtion and 
hbcl, 639. 

Proceedwqs /;/ rew, 1 1 396, 423. 

Pru<'(.<s, ill federal courts, 37H. 

Prohdution, 333. 

Proptxiif^ when title to, f^ained by capture, 
* 120 , 121 . 
when dccihcd hostile, 8.3, 81. 
hostile character not lost liy assion- 
mcni in iia)if>iln, 96, 97. 
enemy’s, ho\\ atleclcd b) v^ur, 66, 
69. 

Proviso in .statute.s, 622. ^ 

Prorisinns, when contraband, 14.5, 146. 
Piljfhidoij] 18 

Punis/iuiciU, capital, how far justiliahle, 

625. 


Q. 

Qualijird enemy, 83, 89 . 

Quarantine laws, .state niuy regulate, 493. 


K. N 

Itansonk'fi'^aXur(t and effect of, 79, 115. 

etlcct of a recapture upon, 116, 
117. 


Repot'ts of cases, Plowden, 514.'^ 

Coke, 545. 

Iloliart, 516. * 

(hokc, 547. * 

YcIv(‘rron, .548. 

Saunders, 518. 

Vann ban, 549. 

]\T()ilein Kiiglish, (hnVJ 551. 

* (’liain erv, 5.52, 5.54. 

Supreme Co»irts of United Stnte.s 
498, 

Repiesentntii'f^, house ofj 239. 

f[ualifications of i‘lector.s of, 2.3!), 
243. 

term of servi<’c, 243. 
lunv apportioned, 244. 
unniher of, 244. 
ratio of election of, 241, 245. 
apporiionincnt of, as allcctod by 
slave populaf n, 246. 
election of, luav far allccfcd by 
stAtc legislation, 24.5. 
house of, originates hilb, 25.5. 
Representativr gorn tniit nt, skci< h of the 
ju ogress of, 217 -2.51. 

Rcpnsals, what. 7 1 . 

ainl h'lteis of Tnai(|ue|,\\ hat, 71. 

^ not nccessnrd\ an ait of v\ai,7I. 

Risrupoi a neutral slnp, KUi. 

Rrsponsa Pi tidnilnitt , .592. 

RiUdiahon in war, IVI.'’ 

Rdro'ipiclire fail's^ 475, 51 4. 

Rfi'i'^id codis, const I net ion of, 5.30. 

Rcritll, where and how jmnished, 402. 
Jiigf^t oj jKiSi><i(ie over foreign teiritory, 

til t 

of personal security, Gui. 
of leptii.ition. 1)31. 
of lil*eitv, 64.3. 
of prrsoiis, 610. 

Rofids Abridi/itii Ilf , .571. 

Roman lau\ (sec Cird Lnu\) 577 
Jl/omaits, their feeuh laws, ti. 

their l.lw^ of w.ir, 0, 7. 

Rule of prw'ii dings in congress, 256. 

on state ,»,iiles' and local laws, 
378. 


bill, a .safe-conduct, 116. 
bow enforced in Fr.inec, 117, 118. 
TiLcenp/nre, effeet of, 116, 117. ’ ' 

Recipioritg T/rati/, 40. 

Rfi'oids, Public, (‘fleet of, 2.8.3. 

Reenes's history of the eoinmon law, 570, 
Religions Idietti/, an absolute right, 657. 

/Provisions in Aiueinan chattels, 

* &(■., as to, 6.57—66)1 

Remedies, part of the contract, 469,* 470, 

* * 512. 

. suspended or taken away, 471. i 
Removal from olliec, powa‘r of, 346. 
Replevin, as to United States courts, 460. 
Rports of eosis', enumeration *qf, 543. 

Vear Books, 543. 

' Dyer, 544. « 


of 1756, 91, 13.5-137. 
(See Interpretation.) 


S. 

Rlfe-eondurt, 171, 19L 
Sa/f guards, 171. 

Sadiiiif, under enemy’s flag, 95. 
iSidvage/ui caseot cammed jirojierty, 122, 

. r. 

on ‘Jpipwrock hirclict, 425. 
common-law jm'^sdiction of, 414^ 
V c note, 425, 

coniinori jurisdiction of, 414, 415, 
f «i notes. 

Sandefs^s Treatise, 574. 
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Sa n (hrs^^^cports^ 548. 

Sarfni/ chtust' in a statute, 522. 

Scaiiiht/um 7nii;piahfm, what, 034. 

Scire facuii^ prucest by, in U. S. courts, 
332, 428 

Sta-coast, jurisdiction of, 31, (see Jun<<- 
, dution.) 

letters, 107. 
dominion over, 29, 33. 

Search, rijflit of, ai^ how cxi'rcised, 159- 
160, 200. 

w'ar right only, 159. 

damages lor wrongful cxcrei.se of, 

10.J. 

ef)nvoy armed, does not exempt 
from, 161. 

resistance to, ])enalty of, 161, 103. 
shiph of war exempt from, 10.3. 
for .seanuMi deiiiod l)y tlie United 
^ States, 162, n. 

ScdtfH'h I on (laniaues, 630. 

'^'i/znna, Jui is(lu»tiou of, in adinirnlly 
eouits, 416, 418, 420. 
wh.it eouits in([unc m(o validity 
of, 460, (^ee Stall ('units'.) 
S./f-d, S,>n\ 630. 

S, naf> of' the I ’/itlxl how eliosen, 

• • 234. 

stahility and eli.iraeter of, 236,2.*!^. 
power in nrikii g treaties, 308,309. 

Sninfo)'^, liow cltO'^’H, 235, 236, 238 
Sen/caut-at-ai ins, eaniiol arrest l»y *l-*puty, 

2.54. 

S<t‘i^f's, ag.utist United States, 327, 

note. 

Shcjip(ii(l\ 7o/a 57 1 . • 

Shtps^ toi^'igii armed, exempt from local 
jurisdietioii, 163, n. 
])roees,s may he* served in, lOl, 
^ note, 

inercliant, how far exempt, 104, 
note. 

neutral, do ifit protect cn<*niie.s’ 
[iroperty, 134, 13.5, lfl7. 
may earn fjvig lit on enemies’ prop- 

• ' * erty, 134. 

rule of 1750, 9* 135. 

“flee ships, free goods,” negotia- 
tions as to, 139. 
^ pa])ers, l<)6. « 

Silesia loan, 70. 

Slander, detinitioii of, 631 . 

tAitli a justilieation in private ac- 
* lions, 640. 

certain eommuniealions jirivileged, 
0.38, 642. 

tSIarcs, when free hi free states, 495.* 
J'lKjttirts, Aim, 652. 
stiitc legislijlion in relation to, 652, 
' 6.53. 

# constitiflron of United States relat- 
ing to, 652, ^71, app. 
Slave-trade, declared piracy 1)J> United 
' • States, 203. 


^lave-trade held not piracy mid or act of 
i82(v^^4, note, 
legislation of United States in re- 
! sjieet to, 202, 203. 

British legislation and treaties, 
• 205, 2y, 207, 208. 

Salieitor of the treasury, .34.V^i)te. 
Sovereign may sue m oilier states, .326, 

327. 

Speech, freedom of, a constitutional pro- 
^ i‘^ion, 633. 

Spoliation of documents, (sec Oocunients.) 
Slifre decisis, 536, 540, 541. 

States, moral obligations of, 3. 
detinod, 199, note, 
admission of, 244. 
when liable for acts of individuals, 
335, note. 

may not be sued in its own eomts, 
* 328. 

when apar^’ to an aelii»n, 360. 
nut to be sued by individuals in 
U. S. eom IS, ‘)fs8. 
agents of, may iie Mu-d in'fi'ih ral 
• courts, .3.S8. 389. 
may not tax national hank, 477. 
not to issue hilN ol credit, 456. 
general powiT of taxation hv, 477, 

y . 

no j|fi isdietion of territory cedwl to 
U. s', 481-483 
no power to regul.ite emnmene, 
481-495. 

concurrent legi'-lation. 434. 

^ may nut impose imposts .uid ilutie.s, 

492. 

may regulate its inteinal cominerco, 

493. 


may not rerpiire license of imiiort- 
* ers, 492. 

concurrent powr rs of, 434, 442, 
4,54. 

cMOnt of powers to congress not 
^ nceessardy eonclii'>i\e, 432-437, 
concurrent powers in reeanl ro«ni- 
lilii? 43 .>-438. 
taxation hv, 438, 440. 
debts, assumption of, 440, note, 
laws of, not aii'ect federal process, 
/ 441. 

when may be rule of decision in 
federal courts, 442. 
governor of, power to pardon of- 
fences against U. S.,447. 
one, cannot enforce eiimt^al law of 
anotliAfr, 451. 
* constitutional restrietionsjjj^on the 
I power of,tl5.5. 

may us^ military jiow'er to put 
down insnri’ection, 455. 
powers denied to, by federal eonsti- 
• tut ion, 456. 

fn<fk emit hills of credit, 456. ^ 

not pass^ea: post facto laws, 458. 
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JStdfcs, nq ^^ntrol over federal laws or 
courts, 451). 

not control or obstruct federal ofti- 
eers, 4ti(), 

not interfi re with each oflu*^, 4r)2. 
nofVjo ta.x. luitional iiistitiitious, 
■t. 477. 

not i)ass laws iinpairin;; the obli- 
gations of conn acts, 4G‘b (see 1 
Obht/dfion'i.) \ 

may not impair its own coiiti«cts 
or giMiifs, 4ri4, 465, 470. 
their control <ivei nuiil carrutf's, i 
461. ! 

may regulate the remedies on con- 
tracts, 470 

not to govern ceded places, 481. 
not pa^s natnrali/atlon laws, 476. 
foreign, acquired by puicliasc, 2H1. 
cotais, coiicnriedt jurisiliction of, 

'• 442, 4 t.5, (see Stdfe.) 

notcontiollablc l)\ inpiiK lions fiom 
‘ ^ II. S, courts, 462. 

how far cont^^ress may confer jiiris- 
dictidti upon, 446, 447, 448. 
jurisdiction of, in suits against a 
state, 447, note 
Jurisdiction of. fines or foidcituics 
toll S. 451, 452 
• appeal fioin, to federalVourts, 4.')0. 
not enforce penal laws of congicss, 
451, 452. 

jurisdietion of, over fngitiNes from 
set \ iee, 452, 453. 
no control ov(>r federal, 
not issue in<iu(hun(is to federal offi- 
cers, 460. 

when not inquire into valnlity of 
s(‘i/.nrcs, 460. 
have not cogtiizunce of otl'ence.s m 
r{ (Ird ten itoi u's, 483, 
invested with federal jiowei's, 448, 

^ 452. 

powers nnder acts of eongi'css, ;t42 
supreme, unless restiieted li\ ton- 
Htitution, .503 
judieiai-y, may dcclaie uneouviitu- 
. liomil 504, 510. 

time of taking effect, 510, 513, 516. 
retroactive, not to he pre^umeil un- 
less remedial, .511, 513, 515. 
cannot impair ohiigation of con- 
tracts, 511. 

declaratory, 513, n. 
pitoie or private, 516. 
judicial notice of, 518. 

,’,nU‘rpretati()n of rules fo’, 51 9~.525, 

< t 530. 

temporary, effect o{, 520. 
repeal of, 520. 
effect of rojieal, .520. 


Stafiitca, f'x post fnrfo, prohil>it(v’/458. 
old Krigli.sli, 535. 
construction of,' 5 1 9-52.5, 530. 
saving clauses ..nd jtrov.'soes, 522. 
when 7nai/ Tncaiis .s/to//, 528. 
m jnn i vi<ift>iia, 523. 
iTpcal of, by iin])lieatioro, .527, 
StninihOiits, uioiiopoly, history' of, 185. 

Sfoi t/, Josf ]>/i, on the eonstmitiou of the 
nlJniled ista'lcs, 201. 

SuJfiafjey qualifications for the cxeicis<> of, 
239-243. 

Suit, defined, 321. 

Stunti'us Tnnlis<, 575. 

I SminiKinj 021. 

[ »S/q>/v//tc Coint, iTports of, 498. 
its institution, 328. 
il.s exclusive juiisdiction, .329, 
3.51. 

its ai>pcllntc jurisdiction, .32A‘) .330, 
,3.31, noic, 349, .3 52, 3M) -300. 
its juristiiction tif grant lidhius cor- 
pus, 332, 334. 
its jarisilic tion over infeiior comts, 
332. 

may piinisb for contcmjils. .33 1 
attorneys and counsel, ^' Iciks .‘irid 
inaisfijils of .342-.318. 
’ jmlgmcnls of, liou enforced, 353. 
mav Issue mandainus, .3,57 
jurisdiction of, rfvl.eu a .state is a 
party, .359. 

over lands granted bv a .si.m*, .331. 
a])pellate jui j.sdietion »K‘pcnd'N on 
<ongiess 300 

'appeal to, in cnmln.il c.ises, ,301. 

‘ juiisdiction on (i^cstlot^^ of trea- 
ties, .302. 

on appeal ro, error must .ippear of 
u*c«)id, 3t)2. 

apiiellatc jurisdiction, wlien state a 
paity, 302-300. 
power derived from cori.stiiiitioii, 

(See Courts, Fediml.) 

T. 

TdJhol, Lord, 5.56 , 

Tmution, by state.s, 438-440, 4 40, note, 
by state.s, not of Lnircil States 
^ Ba.-k, 477. 

rights of, in the states, 477-481. 
authority of congrc.s.s relative to, 
277. 

' authority of congress paramount 
' to .states, 440. 
aiitliorliy ofeon^re.'^s paraKumnt in 
\^tcrrifones, 279. 
TnrfS, direct, ?77. ** 


penalty, implies prohibit&jn, 527. \ Tciritorif of nmtiols, inviolable, 120. 

* eumulaijvc 529. ' | iidt a station for belligerents, 127, 

revival of, 526. ^ i , ' ' 129. 
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Territory oJ^mUraU, passjigc tlirounh, nuiy 
^ Im jjjniiUnl, 128. 
• invasion of, jusliiied bv seir-dofcncf, 

• * * 129, notr- 

Ttiritori(s, Ivjj^islativc power over them, 

482. 

Act Of 1790 applies to, 283, note. 
cediMi to U. S. rights of iiiluibitants 
. • in, 431. 

Territorial courts, 4.‘^!!l-433. 

power oJ\ in District of Columbia, 
431. 

7Wvi.9,'‘281. . 

Time, eom[fUtation of, in truces ni^jl no- 
tices, 170, 171. 

TocfpieviUe, (Ic, .'SOii. 

Tuidc, with enemy’s subjects interdicted 
by war, 77. 

license to, 9.3, 1 73. 

TreaSHt^, when committed agaiihst a state, 

4r>i). 

Treasury, decisions in revenue ca^c^. 
► ' 51 0. 

Treaties, nai afFected by change of govern- 
ment, 28. 

comiiKMcial, 30. 

^‘oi^iurciice of congress iiet'e.S'.ary, 
311, no(j^*. 

oliligation^ of, 183. 
power ol i’re.sulcnt and senate in 
• • making, 308, 310. 
how far binding on congress, 310. 
au.xiliarv, 12, 125. 

► Treaties of peace, by whom made, 174. 

extent of treaty-making ^ower, 
175. 


mty cede ferritorv, 175, 170. * 

allies protected by' 1 77. 
cau'.es of war Extinguished by, 
177. 

legal cfFeet of, 178. • 

time of taking eflect, 179. 
captures maac after, null, 119- 

ftl. 

construction of, 183, 184. 

*liow far dissolwd by new w'ar, 183, 
184. 


violation of any article, 184. 
permanent articles, 185. 

^Treatise, elementary, 561. • 

Trial by jury, 622. 

Trial, new, in eapital cases, when granted, 
^ 022, note. 

Tribunals, foreign jurisdiction over Aniqr- 


ican ships in port, 163, note. 
Truces, partial or general, 169. ^ 

observation^ of, liow far required, 

J • 

dflration o#l72. < 

TVustee^ riglit^l^to sue in federal courts, 
m * # 387. 

Truth, evidence of, in libels, 63^ 636. 
Twelve 'Tables, 5|^3. • 


• U. 

Vuion of the United State.s, 212 . 

l^nihd Hlates may not he biual, 327, note, 
« ^ 328. 

off-set against, 327. not^ 
priority, claimed l)^^, as creditor, 

• (See I'enitorus ) 
conns, jurisdiction of. (see Judicial 
• /)(paitine7it, Su/ueitu Court, Courts.) 

(Inity of executive ]'OWX‘r, 296. 

LMi pass id^ is, 182. 


Vacancy in olFn'c of President, 303. 

when hiij (plied, 312. 

Vatu I, 18 . 

1 'auy/ian\ I Uport.s. .54 9. 

\ erno)i\ 1\( pui’ts, 0.55. • 

Ptsst/s, (s('<j S/ap},.) 

alFecti'd by (‘( intrahand, 150, nrtTe. 
\'ice-p7'€sident, \\s prcs*K*iit of thcfsciiate, 
• 238. 


how elected, 301 , 303. 
anthonly ami duties «)f, 303. 

T7;/a*’.s Abt idaiiif lit, .571. 

I7s//, iight;^, 158 . 11 205. 

Viyaije, wlat is eontinuous or interrupted, 
^91, n. 


W. 

Walu'oiih, Chancellor, 559, note, 
lit//, legal delinition of, 73, note. 

when jusiitiahle h^ huv of nature, 
59. 

how fa^ justifiable by treaties, 60. 
declaration of, by whom made, 
62. 

declaration of, mode and form of, 
> 63. 

ucelaration of, not alwavs formally 
made^k-l, 6*^1 
legal effect of, on subjects of bellig- 
erents, 66. 

commencement of, effect fn per- 
sons and ])ro})erty of enemy’s 
subjects, 66-69. 

eomineiiceinent of, admits confisca- 
tion of property and debts, if 
specially directed by legislature, 
69-76. 

effect of, on existing trains, 184, 
• 185. 

• coifcraband of, 143. .» .• 

ancreni rules of, 99, 101. • 

plunder ^luring, on lands, 100,.102 j» 
effect of, as to citizens, 105. 
citizens may not engage in foreign, 

9 no. 

•just causes of, 24. 



692 


INDEX. 


Wat\ (j>Q 4 *>-^nirf'S .'inil hhchadf'.) ' 

Warranty Speaker’s, need not specify of- 
fence, 253. 

Wood's Institutes, 573. 

WoLcif, (’ardinal, 553. ^ 

Writjlit's Tenures, 573. 


Wiittm Law, part of municipal law, .502 

t 

Ymr Bonis, 543. 

Yclverton’s Btporls, 548. 








